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Mixed  car-load  lots  of  freight  are  treated  in  different  ways  under  the 
classifif*ations  employed  in  different  parts  of  the  Countiy,  resulting 
In  m\i<*h  confusion  and  annoyance  "to  shippers,  especially  upon  traffic 
passing  froni-one  section  to  another.  The  immediate  adoption  of  a  uni- 
form and  n^asonable  rule  urgently  recommended. 

Classification  of  dried  fruits  and  raisins,  both  California  products,  in  different 
c]ass».»s.  tal^ing  different  rates  of  freight,  works  an  injustice  to  shippers. 
In  all  matters  of  classification  clearness  and  simplicity  should  be  aimed 
at,  and  irregularities  and  inconsistencies  should  be  eliminated. 

Bates  obtained  by  combination,  which  produce  a  lower  rate  than  the  tariff 
calls  for,  are  unjust,  because  they  enable  an  intelligent  shipper  to  ob- 
tain an  advantage  over  one  who  has  less  information;  and  they  are 
illegal  because  they  show  two  rates  to  the  same  point,  over  the  same 
line,  at  the  same  time.  The  tariff  rates  should  not  exceed  the  combina- 
tion rates  in  any  case. 

Violation  of  the  fourth  section  of  the  Act  can  be  accomplished  by  differences 
in  cla.«6ifi<;ation  as  well  as  by  differences  in  tariff  rates. 

Canadian  competition  at  the  present  time  does  not  justify  a  higher  charge 
from  San  Francisco  to  Denver  than  to  Kansas  City,  it  having  been  with- 
drawn at  the  latter  point,  and  the  Canadian  road  now  working  upon  an 
afn"cement  as  to  rates  with  the  roads  in  the  United  States  at  all  points 
where  it  fonnerly  competed. 
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illegal  b*M'ause  th<»y  show  two  rates  to  the  same  point,  over  the  same 
line,  at  the  same  time.  The  tariff  rates  should  not  exceed  the  combina- 
tion rates  in  any  case. 

Violation  of  tiie  fourth  section  of  the  Act  can  be  accomplished  by  differences 
in  classification  as  well  as  by  diff(?rences  in  tariff  raU\s. 

Canadian  conjpotition  at  the  present  time  does  not  justify  a  higher  charge 
from  San  Francisco  to  Denver  than  to  Kansas  City,  it  having  been  with- 
drawn at  the  latter  point,  and  the  Canadian  road  now  working  upon  an 
agreement  as  to  rates  with  the  roads  in  the  United  States  at  all  points 
where  it  formerly  competed. 


2  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

The  great  distance  of  Denver  from  the  Missouri  River  of  itself  denotes  an 
impropriety  in  the  charges  to  that  point  which  exceed  those  to  Kansas 
City. 

In  re  Louisville  &  Nashville  R.  R.  Co.  (1 1.  C.  C.  R.,  31)  aflftrmed :  and  in  ao- 
corduiice  with  the  principles  there  laid  down  the  conclusion  follows  that 
the  greater  charge  for  the  shorter  haul  complained  of  in  the  present  case 
cannot  now  be  justified. 

The  Commission  prefers  to  permit  the  carriers  to  work  out  for  themselves 
all  tariff  details ;  and  accords  a  reasonable  time  for  that  purpose. 

Patterson  <&  Thcytnas  and  J.  H.  Doolittley  for  complainants. 

McDonald,  Bright  i&  Fay  and  Charles  H.  Tweedy  for  the 
Southern  Pacific  Company. 

A .  J,  PoppletoUy  Shellaharger  cfe  Wilson,  and  John  S.  Blair ^ 
for  the  Union  Pacific  Railway  Company. 

Charles  JL  Tweed,  for  the  Central  Pacific  Railway  Com- 
pany 

REPORT  AND   OPINION  OF  THE  COMMISSION. 

« 

Walker,  Commissioner: 

The  complainants  are  wholesale  grocers  doing  business  at 
Denver,  Colorado.  Their  complaint  alleges  that  a  much 
i^eater  sum  is  charged  for  transportation  of  freight  from  San 
Francisco  to  Denver  over  the  defendants'  lines  than  is 
charged  to  Kansas  City,  600  miles  further  east,  and  that 
ihe  charge  to  Kansas  City  added  to  the  charge  on  the  same 
;article6  from  Kansas  City  back  to  Denver,  makes  a  less  rate 
;tlian  the  <;harge  from  San  Francisco  to  Denver  direct. 

The  answer  of  the  Central  Pacific  Railway  Company  dis- 
claims any  participation  in  the  traffic  in  question,  its  road 
being  under  lease.  The  answers  of  the  Southern  Pacific 
Company  and  the  Union  Pacific  Railway  Company  claim 
that  the  higher  charge  for  the  shorter  haid  from  San  Fran- 
cisco to  Denver  than  to  Kansas  City,  is  justified  by  the  com- 
petitive circam&tances  and  conditions  attending  the  longer 
ttraffic,.and  'deny  that  the  rates  are  less  from  San  Francisco 
tto  Kansas  City  and  tl^ence  back  to  Denver  than  from  San 
ff'rancisco  to  Denver  direct. 

The  commodities  in  respect  to  which  the  complaint  was 
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made  are  dried  fruits  and  raisins  produced  in  California. 
The  facts  which  are  iound  from  the  evidence  are  as  follows : 

In  July,  1887,  John  H.  Martin,  one  of  the  complainants, 
was  in  San  Francisco,  and  there  purchased  6,400  lbs.  of  dried 
fruits,  and  14,525  lbs.  of  raisins.  After  making  inquiries  of 
the  agent  of  the  Union  Pacific  Railway  Company  at  that 
point,  and  of  others,  in  respect  to  freight  rates,  he  forwarded 
said  articles,  on  August  second,  over  the  lines  of  the  defend- 
ants, via  Ogden  and  Cheyenne,  consigned  to  his  firm  in  Den- 
ver. The  consignment  aggregated  20,925  lbs.,  or  a  little 
more  than  the  minimum  car-load  shipment,  which,  on  the 
lines  in  question,  is  20,000  lbs.  No  rate  had  been  definitely 
agreed  upon  in  advance  of  the  shipment,  and  the  firm  was 
charged  at  the  rate  of  $2.30  per  hundred  on  the  dried  fruits, 
and  $2.65  per  hundred  pounds  on  the  raisins,  aggregating 
five  hundred  and  thirty-two  dollars  and  eleven  cents  ($532.11) 
freight,  which  was  paid  on  receipt  of  the  goods  at  Denver  on 
August  ninth. 

The  charges  so  collected  were  assessed  under  the  Western 
Classification,  which  was  then  in  force  upon  the  business  in 
question,  and  which  called  for  a  third-class  rate  on  dried 
fruits  and  a  second-class  rate  on  raisins,  in  less  than  car-load 
shipments.  The  same  classification  placed  the  same  articles 
in  car-load  lots,  dried  fruits  in  the  fourth  class,  and  raisins 
in  the  third  class,  the  rates  on  which  respectively  were  $1.95 
and  $2.30. 

Complainants  in  the  previous  winter  had  received  a  car- 
load consignment  of  similar  goods,  from  San  Francisco  to 
Denver,  at  the  rate  of  $1.30  per  hundred.  They  protested 
vigorously  in  respect  to  the  charge  collected  on  August 
ninth  of  $532.11 ;  the  former  rate,  would  have  been  but 
$272.03. 

I^lrgt — Mixed  Car-loads.  It  is  obvious  that  the  first  ques- 
tion arising  under  these  facts  relates  to  what  is  known  as 
**  mixed  car-load  lots,'*  where  two  or  more  articles,  each  hav- 
ing a  car-load  rate,  are  united  to  form  a  single  car-load  in 
the  same  consignment.  , 
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Upon  this  subject  the  Western  Classification  contains  the 
following  provision : 

"No  two  or  more  articles  having  a  car-load  rate 
shall  be  shipped  in  mixed  car-loads  at  the  car-load 
rate,  unless  so  provided  for  in  the  classification." 

The  same  classification,  under  the  heading  "  Dried  Fruit," 
contains  the  following : 

"  Note. — All  dried  fruit  taking  the  same  classifica- 
tion in  L.  C.  L.  and  in  C.  L.  may  be  taken  in  mixed  C. 
L.  at  the  C.  L.  rate." 

Dried  fruits  and  raisins  under  this  note  were  not  entitled 
to  be  taken  in  mixed  car-loads  at  the  car-load  rate  because 
their  classification  was  not  the  same.  The  charge  exacted 
was  in  precise  conformity  to  the  requirements  of  the  tariff 
and  classification  then  iii  force. 

The  Interstate  Commerce  Commission,  in  connection  with 
an  informal  complaint  concerning  the  charges  upon  a  certain 
shipment  of  wine  and  brandy  in  a  single  car  from  the  Pacific 
coast  had  meanwhile  taken  up  the  subject  of  mixed  car- 
loads, in  correspondence  with  the  general  traffic  manager  of 
the  Southern  Pacific  Company ;  in  the  course  of  which  the 
fact  was  developed  that  the  rule  of  the  Western  Classifica- 
tion, above  noted,  was  very  different  from  the  rule  of  the  Pa- 
cific Coast  East  Bound  Through  Freight  Classification, 
which  was  and  is  used  upon  business  from  the  Pacific  coast 
to  points  on  the  Missouri  river  and  beyond.  Rule  12  of  the 
latter  classification  reads  as  follows : 

^^ Articles  Taking  Different  Hates — Car-loads.  Fol- 
lowing articles  of  a  kind,  as  grouped,  may  take  rates 
to  which  each  class  is  entitled  on  its  own  weight.  Ex- 
ample :  12,000  lbs.  of  beans  and  8,000  lbs.  of  peas  will 
take  car-load  rate  for  each  article.  Shipment  must 
bear  one  mark  and  be  to  one  consignee  :    . 

"  Alcohol,  high  wines,  pure  spirits,  whisky,  bitters, 
brandy,  and  wine  (California),  ale,  beer  and  porter ; 
beans  and  peas ;  bones,  hoofs,  and  horns ;  borax  and 
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borax  pulverized  ;  brimstone  and  sulphur ;  flour  and 
mill  stuffs;  fruit,  vegetables,  meat  and  fisli  canned, 
and  fruit  preserved,  and  sauces  in  glass  or  wood ; 
fruit  and  vegetables  of  all  kinds  (green) ;  fruit  dried, 
and  raisins  ;  leather  of  all  kinds  ;  maccaroni  and  ver- 
micelli ;  tea  and  tea  dust." 

This  correspondence  finally  resulted  in  the  application  to 
business  governed  by  the  Western  Classification  of  the  rule 
in  respect  to  mixed  car-loads  found  in  said  Pacific  Coast  East 
Bound  Classification,  upon  said  trans-continental  line. 

Applying  the  present  rule  to  the  shipment  in  question,  and 
the  charge  would  have  been : 

Dried  fruits,  class  4,  1.95,  6,400  lbs $124  80 

Baisins,  class  3,  2.30,  14,525  lbs 334  07 

Total $458  87 

A  new  edition  of  the  Western  Classification  has  since  been 
issued,  which  contains  no  change  in  respect  to  this  subject. 
It  appears,  therefore,  that  under  the  Western  Classification, 
which  is  in  use  by  more  than  sixty  different  roads,  two  differ- 
ent rules  are  employed  in  reference  to  mixed  car-loads — one 
the  rule  appearing  in  the  classification  itself,  and  the  other 
the  rule  recently  adopted  as  aforesaid  upon  the  defendant 
and  other  trans-continental  roads. 

The  manner  in  which  this  subject  has  been  treated  by  the 
different  railroads  of  the  country  has  led  to  gi'cat  confusion, 
which  will  continue  until  a  common  principle  is  established. 

Official  Classification  No.  3,  used  on  the  roads  east  of  the 
Mississippi  and  north  of  the  Ohio,  sometimes  called  the 
Trunk  Line  Classification,  provides  as  follows  :    - 

"  Kule  8  (A).  When  a  number  of  different  articles 
in  packages  of  the  same  class  are  shipped  at  one  time 
by  one  shipper  to  one  consignee  at  one  point  of  de- 
livery, in  full  car-loads,  they  shall  be  taken  at  the  rate 
per  hundred  pounds  for  such  class  in  car-loads.  If 
the  articles  are  of  more  than  one  class  the  car-load 
rate  and  minimum  car-load  weight  for  the  Article  in 
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the  highest  class  shall  be  charged  on  all  the  articles 
that  make  up  the  car-load." 

In  the  Classification  of  the  Southern  Bailwaj  and  Steam- 
ship Association  a  rule  reads  thus : 

"  *  Car-load  rates '  applies  to  one  shipment  to  one 
consignee  of  one  article  of  freight  to  secure  reduced 
rates  where  provided  for  by  the  classification." 

The  Texas  Classification,  on  the  other  hand,  enumerates 
thirty-four  different  groups  of  articles  under  the  following 
note: 

"  The  following  articles  as  described  and  named  be- 
low may  be  loaded  in  the  same  car,  and  on  which  car- 
load rates  for  their  class  will  apply." 

The  Pacific  Coast  West  Bound  Classification  provides 
that — 

''On  mixed  car-loads  the  less  than  car-load  rates 
will  apply." 

While  the  Southern  Pacific  Company,  in  respect  to  local 
tariffs  on  its  Pacific  system,  has  amended  Kule  7  of  the  West- 
em  Classification  as  follows : 

"  Mixed  car-loads  of  articles,  for  each  of  which  a 
car-load  rate  is  named,  may  take  the  highest  car-load 
rate  named  on  any  of  the  articles  in  the  lot,  if  for  one 
consignee  by  one  shipper." 

It  is  apparant  that  in  every  case  of  a  shipment  of  a  mixed 
car-load  of  goods  the  shipper  must  possess  and  must  care- 
fully study  the  classifications  in  use  throughout  the  whole 
route  covered  by  the  way  bill  in  order  to  ascertain  what  the 
proper  charge  should  be  or  whether  he  has  been  over- 
charged in  the  transaction.  A  shipment  starting  under  one 
rule  and  passing  into  a  territory  where  a  different  rule  is  in 
force  is  liable  to  have  the  rate  increased  unless  the  station 
agent  at  the  initial  point  is  thoroughly  conversant  with  all 
the  classifications ;  and  on  the  other  hand,  such  a  shipment 
is  liable  to  be  charged  through  to  the  destination  upon  the 
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less  than  car-load  basis,  while  entitled  to  considerable  re- 
duction under  other  classifications  before  the  destination  is 
reached. 

The  aggregate  amount  of  shipments  in  mixed  car-load  lots 
upon  all  the  lines  in  the  country  is  considerable.  The  in- 
consistencies in  the  treatment  of  such  shipments  bj  different 
carriers  under  diflferent  classifications,  and  frequently  by  the 
same  carrier  where  different  classifications  are  used  for  dif- 
ferent destinations,  have  been  a  source  of  constant  annoyance 
to  the  community,  and  have  constituted  one  of  the  little 
things  the  multiplication  of  which  has  tended  to  create  and 
intensify  a  feeling  of  irritation  on  the  part  of  the  public 
against  railroads  and  their  managers.  It  is  excessively  an- 
noying for  a  shipper  who  has  made  up  a  car-load  lot  in  the 
expectation  of  receiving  a  car-load  rate  to  find  that  a  few 
more  dollars*  are  exacted  because  the  rule  in  force  on  some 
connecting  road  prohibits  the  car-load  rate  in  case  more  than 
one  kind  of  articles  are^  embraced  in  the  shipment,  although 
no  substantial  increased  expense  to  the  carriers  is  involved ; 
and  it  is  still  more  annoying  to  find  that  a  rate  apparently 
shown  by  the  tariff  sheets  of  the  carrier  at  the  shipping  point 
is  not  sufficient  to  obtain  the  delivery  of  the  goods  at  desti- 
nation ;  or,  on  the  other  hand,  that  he  might  have  obtained 
a  lower  rate  if  he  had  been  fully  apprised  of  the  diversities 
prevailing  in  different  sections  or  in  respect  to  different  con- 
signments. 

This  whole  matter  is  in  a  state  of  elaborate  and  unjustifi- 
able confusion.  It  should  be  taken  up  at  once  by  the  various 
traffic  managers  and  associations  controlling  classification  in 
different  parts  of  the  country  and  a  common  rule  imme- 
diately established.  Such  a  rule,  in  order  to  be  satisfactory 
and  just,  should  be  precisely  fair  as  between  the  shipper  and 
the  carrier,  easily  comprehended  in  its  terms,  reasonable  in 
its  nature,  and  applicable  throughout  every  shipment  without 
change. 

The  carriers  of  the  whole  country  are  interested  and  would 
be  entitled  to  be  heard,  either  generally  or  through  their  as- 
sociations, before  the  Commission  could  safely  make  such  an 
order  as  would  meet  the  case  ;  at  the  present  time^  therefore, 
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the  Commission  only  recommends  the  immediate  adoption  of 
some  uniform  classification  rule  which  shall  definitely  control 
the  question  of  mixed  car-load  shipments. 

Second — Different  Classification  of  liaisiiis  and  Dried  FruiL 
— Continuing  the  statement  of  facts  in  reference  to  the  case 
in  hand,  it  should  be  further  noted  that  a  comparison  of  the 
classifications  shows  that  in  the  Western  Classification,  in 
force  on  business  from  the  Pacific  Coast  to  all  points  west  of 
the  Missouri  river,  raisins  are  classed  higher  than  dried 
fruits,  while  in  the  Pacific  Coast  East  Bound  Classification, 
in  force  on  business  from  the  Pacific  coast  to  the  Missouri 
river  and  common  points,  St.  Louis  and  common  points,  Chi- 
cago and  common  points.  New  York  and  common  points,  etc., 
California  raisins  in  car-load  lots  are  found  in  the  same  class 
with  dried  fruits  in  car-loads. 

These  diversities  involved  the  subject  in  confusion,  as  un- 
derstood by  complainants  and  presented  in  their  proofs.  It 
is  a  source  of  infinite  misunderstanding  that  classifications 
so  widely  different  as  the  two  last  above  named  should  be 
employed  on  business  from  the  same  points,  in  the  same  di- 
rection, over  the  same  lines.  Separate  tarifl's  are  issued  for 
the  business  conducted  under  these  classifications,-  the  tariff 
subject  to  the  Western  Classification  reading  "  Joint  Through 
Tariff  between  San  Francisco,  Sacramento,"  and  other  Pa- 
cific coast  points,  "  and  all  points  on  the  Union  Pacific  sys- 
tem east  of  Ogden  in  Utah,  Wyoming,  Nebraska,  Kansas ; 
and  all  points  on  the  Denver  Pacific  and  Kansas  Division  in 
Colorado  ;  and  all  points  on  the  St.  Joseph  and  Grand  Island 
railroad." 

Any  person  having  in  his  hands  this  tariff  would  under- 
stand that  it  was  applicable  as  well  to  Omaha,  Atchison, 
Leavenworth,  and  Kansas  City,  as  to  Denver ;  but  in  fact 
another  tariff  is  used  on  the  business  from  the  same  Pacific 
points  to  points  on  the  Missouri  river,  which  is  subject  to 
the  Pacific  Coast  East  Bound  Classification ;  and  this  is  true 
although  the  Pacific  Coast  East  Bound  Classification  con- 
tains upon  its  face  a  statement  of  the  roads  which  employ  it 
"  in  connection  with  the  eastern  lines,"  apparently  excluding 
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the  idea  that  it  is  used  on  business  to  the  eastern  terminals 
of  the  roads  in  question. 

It  is  not  surprising,  under  these  circumstances,  that  com- 
plainants failed  to  obtain  an  accurate  understanding  of  the 
rates  to  Missouri  river  points  for  comparison  with  the  rates 
to  Denver. 

In  the  Western  Classification  Dried  Fruits  are  rated  L.  C. 
li.  Class  3,  C.  L.  Class  4 ;  while  in  the  Pacific  Coast  East 
Bound  Classification  the  same  articles  are  rated  L.  C.  L. 
Class  5,  C.  L.  Class  7.  Raisins,  in  the  Western  Classifica- 
tion, stand  L.  C.  L.  Class  2,  C.  L.  Class  3  ;  while  in  the  Pa- 
cific Coast  East  Bound  Classification  they  stand  L.  C.  L. 
Class  4,  C.  L.  Class  7. 

One  eff'ect  of  applying  the  Western  Classification  to  this 
article  is  to  impose  a  car-load  rate  on  raisins  higher  than  is 
charged  on  dried  fruits.  In  the  Pacific  Coast  East  Bound 
Classification  raisins  in  car-loads  are  in  the  same  class  with 
dried  fruits  in  car-loads.  In  less  than  car-loads  the  classifi- 
cation  of  raisins  is  higher  than  that  of  dried  fruits  in  both 
cases. 

It  appears  from  the  evidence  that  the  value  of  California 
raisins  is  quite  uniformly  less  than  the  value  of  the  article 
sold  as  California  dried  fruits.  Complainants  testify  that  no 
distinction  in  classification  between  California  raisins  and 
dried  fruit  was  enforced  on  shipments  to  Denver  previous  to 
April  5,  1887.  No  reason  is  apparent  why  the  dried  fruits  of 
California  should  not  be  construed  to  embrace  raisins,  except 
the  fact  that  the  classification  has  the  word  "Raisins  "  in  an- 
other place.  This  interpretation  would  have  entitled  the 
complainants  to  a  car-load  rate  in  Class  4  of  $1.95  on  20,925 
lbs.— $408.03. 

These  irregularities  and  inconsistencies  are  not  reasonable. 
In  all  matters  of  classification  the  influence  of  the  Commis- 
sion will  be  cast  in  the  direction  of  clearnesss  and  simplicity. 
Instead  of  seeking  for  reasons  justifying  the  existing  confu- 
sion, persistent  efi'orts  should  be  made  to  efface  it.  It  is  of 
little  consequence  how  such  complications  arose.  The  pres- 
ent question  is,  what  is  now  reasonable  and  just  in  view  of 
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the  principles  established  in  the  Act  to  regulate  commerce. 
Whatever  is  not  so  should  be  corrected  as  speedily  as  is  prac- 
ticable. 

In  the  preseni  case  the  rating  of  the  same  kind  of  com- 
modities in  different  classes  works  an  injustice  which  needs 
only  be  stated  to  be  seen.  Dried  grapes  are  certainly  dried 
fruit,  equally  with  dried  peaches,  plums,  or  apricots  ;  their 
value,  as  above  shown,  is  less  ;  and  the  word  "  raisins "  in 
the  Western  Classification  (very  likely  in  the  first  instance 
aj^lied  to  the  shipments  west  from  Chicago  of  the  imported 
"  raisins  "  of  Europe),  has  the  effect  here  to  impose  a  burden 
which  is  not  supported  upon  any  reason  adduced  in  the 
proofs,  and  which  the  East  Bound  Classification  for  through 
business,  deliberately  adopted  by  the  same  carriers,  does  not 
impose. 

Third — Intermediate  Rates  Exceeding  Rates  to  Te7*onintLS 
and  Return, — Returning  again  to  the  complainant's  statement 
of  complaint,  they  allege  that  the  rates  from  San  Francisco 
to  Denver  are  greater  than  the  rates  from  San  Francisco  to 
the  Missouri  river  and  back  again  to  Denver,  by  means  of 
which  discrimination  they  aver  that  they  have  been  driven 
out  of  the  market  in  the  vicinity  of  their  own  home.  They 
introduced  evidence  in  support  of  this  allegation,  which  they 
evidently  believed  to  be  true.  This  evidence  need  not  be 
stated  in  detail,  for  the  reason  that  it  was  founded  upon  a 
natural  confusion  growing  out  of  the  application  of  different 
classifications  to  the  rates  in  the  tariff  sheets.  It  is  sufficient 
to  say  that  the  Commission  does  not  find  the  fact  to  be  as 
alleged  ;  but,  on  the  contrary,  it  appears  from  a  careful  ex- 
amination of  all  the  tariffs,  classifications,  rules,  and  circu- 
lars in  force  upon  the  lines  in  question  that  in  no  case  does 
the  rate  charged  to  or  from  any  local  station  now  exceed  the 
rate  which  would  be  made  by  adding  the  rate  to  or  from  the 
nearest  terminal  point  to  the  local  from  such  terminal  point 
to  the  station  in  question. 

It  is  proper  to  add  that  this  subject  also  is  one  which  was 
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taken  up  by  the  Commission  on  its  own  motion  in  June,  1887. 
As  the  rate  sheets  were  then  applied  by  the  defendants,  crises 
existed  of  the  nature  here  in  question.  The  Commission 
brought  an  example  of  this  kind  to  the  attention  of  the  offi- 
cials of  the  roads  and  inquired  whether  there  was  any  valid 
reason  why  a  general  rule  should  not  be  established  in  cases 
where  the  charge  for  the  long  haul  is  less  than  the  charge  for 
the  short  haul,  providing  that  the  local  rate  shpidd  never  ex- 
ceed the  through  rate  with  the  local  back  from  the  terminus. 
The  traffic  managers  of  the  roads  in  question  gave  assurances 
that  a  general  rule  of  this  nature  should  be  established,  and 
expressed  their  entire  willingness  to  unite  therein,  and  this 
result  has  been  eflfected  by  the  issuance  of  directions  to 
agents  making  the  principle  imperative.  The  language  of 
the  circular  issued  by  the  Union  Pacific  Railway  Company  is 
as  follows : 

"To  agents:  Announce  to  shippers  that  through 
rates  between  your  station  and  Pacific  Coast  common 
points  will  in  no  case  exceed  the  current  rates  between 
such  Pacific  Coast  common  points  and  the  Missouri 
river  plus  the  local  rate  between  your  station  and  the 
Missouri  river." 

In  the  correspondence  respecting  this  matter,  which  was 
considerable  and  which  resulted  in  very  material  reductions 
from  the  original  tariff  rates  at  points  between  Denver  and 
the  Missouri  river  and  between  Elko  and  San  Francisco,  the 
Commission  was  exceedingly  careful  to  disclaim  the  ex- 
pression of  any  opinion  upon  the  question  of  whether  a 
greater  sum  could  in  any  case  be  properly  charged  for  a 
shorter  distance  than  for  a  longer  upon  the  trans-continental 
lines. 

The  purpose  in  view  was  simply  the  immediate  correction 
of  a  glaring  injustice  which  enabled  an  intelligent  shipper 
by  a  combination  of  rates  to  obtain  an  advantage  over  one 
who  had  less  information,  but  who  relied  upon  the  published 
tariflf  alone,  thus  practically  making  two  different  rates  at 
the  same  time  to  and  from  the  same  point  in  direct  contra- 
vention of  the  Act  to  regulate  comKierce.     This  was  so  obvi- 
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ously  illegal  that  the  Commission  has  insisted  upon  its  cor- 
rection forthwith,  not  only  upon  the  defendant  roads,  but 
wherever  it  was  found  to  exist,  without  reference  to  the  un- 
derlying question  of  whether  the  rates  so  obtained  could  be 
justified  under  the  rule  of  the  fourth  section  and  pending  a 
more  careful  examination  of  the  general  subject  which  the 
Commmission  has  had  in  hand. 

FoxLvth — Section  4:  of  the  Act — Long  and  Short  Haul  Clause. 
— The  remaining  question  in  the  case,  and  one  which  is  of 
very  grave  importance,  is  the  consideration  of  whether  a 
tariflf  of  rates  from  San  Francisco  to  Denver  higher  than  the 
rates  charged  at  the  same  time  from  San  Francisco  to  Kansas 
City  is  justifiable  under  the  fourth  section  of  the  Act  to  regu- 
late commerce.  Upon  this  question  the  Commission  has  as 
yet  expressed  no  opinion  whatever,  except  as  the  subject  is 
incidentally  discussed  in  the  opinion  filed  June  15,  1887,  in 
the  matter  of  the  application  of  the  Louisville  and  Nashville 
Kailroad  Company  for  relief  under  section  4  of  the  Act  to 
regulate  commerce. 

The  rates  in  force  from  the  Pacific  Coast  August  9,  1887, 
were  as  follows : 

To  Missouri  River.  To  Denver. 

Xj.  C  Xj<                  C/«  Jj.  Xj.  C  Xj.                C  Xj. 

Class.    Kate.     Class.    Rate.  Class.    Rate.    Class.  Rate. 

Dried  Fniit...       5         1.40          7           1.05  3         2.30          4  1.95 

Raisins 4         1.50          7          1.05  2         2.65          3  2.30 

It  is  obvious  that  the  question  presented  in  this  naked 
form  involves  the  entire  subject  of  relative  rates  as  between 
shorter  and  longer  hauls  on  all  the  trans-continental  lines ;  it 
was  so  prese;nted  by  the  pfirties  and  must  be  so  considered 
by  the  Commission. 

A  brief  historical  statement  is  necessary  to  an  understand- 
ing of  the  subject.  Ever  since  the  opening  of  the  first  trans- 
continental line  it  has  been  customary  to  make  higher  rates 
at  intermediate  points  than  at  the  terminals,  the  through 
business  having  been  treated  as  competitive  and  the  long 
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distance  rates  being  subject  to  considerable  fluctuation.  The 
competition,  which  at  the  outset,  on  the  traffic  from  the  Pa- 
cific to  the  Atlantic  Coast,  was  with  the  Pacific  Mail  Steam- 
ship Company  via  Panama  and  with  clipper  ships  around 
Cape  Horn,  was  afterwards  more  active  among  the  various 
railroads  themselves  as  they  were  successively  constructed. 
But  while  each  road  entered  into  this  competition  in  making 
rates  for  through  traffic,  they  also  quite  consistently  main- 
tained, each  for  itself,  the  local  rates  to  points  served  only 
by  its  own  line.  The  opening  of  the  Union  Pacific  Bailway, 
the  Southern  Pacific  Railway,  the  Atchison,  Topeka  and 
Santa  Fe,  and  the  Denver  and  Rio  Grande  to  Ogden,  succes- 
sively afforded  new  routes  from  the  Pacific  Coast  to  the  city 
of  Denver,  and  competition  was  entered  into  among  these 
lines  for  business  to  that  point  and  other  common  points  in 
its  vicinity,  as  well  as  to  the  more  distant  points  on  the  Mis- 
souri river  and  beyond.  The  result  was  that  for  some  two  years 
or  more  prior  to  the  enactment  of  the  Act  to  regulate  com- 
merce the  rates  from  San  Francisco  to  Denver  were  placed 
on  a  competitive  basis  by  all  the  lines ;  for  example,  dried 
fruits  and  raisins  were  carried  for  $1.30  per  hundred,  as 
stated  above ;  the  rates  named  upon  the  tariff  sheets  were 
treated  as  merely  nominal  rates,  from  which  rebates  were 
allowed  and  drawbacks  given  as  seemed  neceasary  to  obtain 
the  business.  A  trans-continental  association  was  at  one 
time  formed  among  the  various  lines  with  the  object,  among 
other  things,  of  maintaining  rates  upon  a  uniform  and  more 
profitable  basis,  but  it  was  not  successful,  and  it  finally  went 
to  pieces  in  February,  1886.  From  that  time  forward  what 
is  known  as  a  "  war  of  rates  "  was  carried  on  among  the  vari- 
ous trans-continental  lines  in  respect  to  all  competitive  busi- 
ness. This  was  conducted  with  considerable  bitterness  and 
involved  the  continual  use  of  secret  rates,  rebates,  drawbacks, 
underbilling,  and  devices  of  various  kinds  by  which  business 
was  taken  from  one  to  another  as  opportunity  offered. 

An  effort  was  made  to  put  an  end  to  this  confusion  in  the 
fall  of  1886,  but  without  any  very  substantial  success,  and 

the  "  war  "  continued  until  about  the  time  of  the  taking  effect 
of  the  Act  to  regulate   commerce.     The  rates  which  were 
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made  on  long  distance  business  during  this  period  were  very 
low,  and  to  a  considerable  extent,  unremunerative.  There 
can  be  no  doubt  that  a  great  deal  of  business  was  hauled  at 
an  absolute  loss  to  the  carriers ;  in  fact  it  appears  that  very 
little  regard  was  paid  to  fhe  price  obtained,  tonnage  being 
the  object  principally  aimed  at  in  respect  to  competitive 
freight. 

Meanwhile  the  rates  at  intermediate  points  did  not  partici- 
pate in  these  reductions,  and  the  complaint  was,  in  many  in- 
stances, undoubtedly  just,  that  shippers  to  and  from  the  local 
stations  were  obliged  in  some  measure  to  compensate  the 
carrier  for  loss  sustained  on  business  carried  by  their  doors 
at  greatly  lower  rates  for  longer  distances. 

Under  the  influence  of  the  passage  of  the  Act  to  regulate 
commerce,  approved  February  4,  1887,  the  trans-continental 
lines  consulted  with  one  another  and  agreed  upon  a  general 
system  upon  which  their  tariffs  should  be  constructed  in 
compliance  with  the  provisions  of  the  new  law.  The  opinion 
was  entertained  by  the  managers  of  some  of  the  roads  that 
Section  4  of  the  Act  did  not  prohibit  a  greater  charge  for  a 
shorter  distance  over  the  same  line,  in  the  same  direction, 
when  the  circumstances  and  conditions  were  dissimilar,  and 
that  the  competitive  circumstances  controlling  the  business 
of  the  long-distance  traffic  were  such  as  to  constitute  dissimi- 
lar circumstances  and  conditions  under  the  language  of  the 
section.  This  view  did  not  universally  obtain,  the  managers 
of  some  of  the  lines  being  unwilling  to  take  the  responsibility 
of  so  construing  the  section,  and  tariffs  were  prepared,  pub- 
lished, and  issued  on  April  5,  1887,  contemporaneously  with 
the  taking  effect  of  the  law,  under  which  the  language  of  sec- 
tion 4  was  literally  applied  upon  all  trans-continental  busi- 
ness. Under  these  tariffs,  which  were  all  svhject  to  the  West- 
ern Classification^  the  rates  to  Missouri  River  common  points, 
St.  Paul,  Minneapolis^  Galveston,  and  Houston  were  as 
follows : 

Class.  1  2845ABCDE 

4.00      8.50      8.00      2.50      2.25      2.10      1.75      1.40      1.10      1.00 

The  rates  to  Mississippi  Biver  common  points,  Chicago  com- 
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mon  points,  and  New  York  common  points  were  progres- 
sively higher  than  the  above.  The  rates  named  above  for 
Missouri  River  common  points  were  applied  for  about  350 
miles  west  of  the  river,  from  which  point  they  gradually  de- 
creased to  Denver.     The  Denver  rates  were  as  follows : 

Class...  12845ABCDE 
8.00      2.65      2.80      1.95      1.70      1.50      1.20      .95      .85      .80 

And  were  applied  from  Denver  to  a  point  near  Green  River, 
over  300  miles  west  from  Cheyenne.  From  Green  River 
the  rates  again  diminished  very  gradually  to  the  Pacific 
Coast. 

The  result  of  the  enforcement  of  the  aforesaid  previously 
unknown  rates  from  the  Pacific  to  the  Missouri  river  and 
points  beyond,  was  what  the  carriers  expected,  and  perhaps 
desired.  The  tariff  for  this  long-distance  business  was  re- 
garded by  shippers  as  prohibitory.  Shipments  ceased,  and 
the  Interstate  Commerce  Commission  was  at  once  impor- 
tuned, by  telegrams,  letters  and  petitions  from  a  large  variety 
of  business  interests  on  the  Pacific  slope,  to  interfere  for 
their  relief.  Applications  were  also  filed  by  the  carriers  with 
the  Commission  for  relief  upon  this  trafi&c  from  the  operation 
of  the  fourth  section  under  what  was  understood  to  be  the 
power  conferred  in  the  proviso  attached  to  the  aforesaid  sec- 
tion. These  matters  were  brought  to  the  attention  of  the 
Commission  immediately  after  its  organization  in  connection 
with  many  other  similar  applications  from  other  portions  of 
the  country.  The  course  pursued  by  the  Commission  is 
stated  in  its  first  annual  report.  For  the  reasons  and  upon 
the  considerations  therein  set  forth, 

"  The  Commission,  after  having  made  sufficient  inves- 
tigation into  the  facts  of  each  case  to  satisfy  itself  that 
a  prima  facie  case  for  its  intervention  existed,  liiade 
orders  for  relief  under  the  fourth  section  where  such 
relief  was  believed  to  be  most  imperative.  These  or- 
ders were  temporary  in  their  terms," 

and  were  expressed  to  be  in  force  for  a  given  number  of 
days,    .  .- -- 
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(( 


until  the  Commission  can  make  a  complete  examina- 


tion of  the  matters  alleged. 


)f 


D' 


An  order  of  this  nature  was  made  on  the  application  of  the 
Southern  Pacific  Company,  dated  April  23,  1887,  by  which 
said  company  was  relieved  from  the  operation  of  Section  IV 
of  said  Act  for  a  period  not  greater  than  seventy-five  days, 
upon  the  following  traffic,  to  wit : 

"1st.  Between  San  Francisco,  Sacramento,  Stock- 
ton, Marysville,  San  Jose,  Oakland,  Los  Angeles,  and 
San  Diego,  in  California ;  Portland  and  Astoria,  in 
Oregon  ;  Tacoma,  in  Washington  Territory ;  Victoria 
in  British  Columbia,  and  El  Paso,  in  Texas,  on  the 
one  hand,  and  New  York,  Boston,  Philadelphia,  Balti- 
more, Newport  News,  Richmond,  and  all  points  com- 
monly rated  with  them  or  either  of  them,  on  the  other 
hand. 

"2d.  Between  the  same  western  points  and  Chi- 
cago, St.  Louis,  Memphis,  New  Orleans,  and  points 
east  thereof. 

"  3d.  Between  the  same  western  points  and  El  Paso, 
Galveston,  and  Houston,  in  Texas,  and  points  on  the 
Missouri  river  and  east  thereof." 

This  order  was  subject  to  the  restriction  that  the  rates  at 
intermediate  stations  should  not  be  raised  from  the  rates  in 
force  prior  to  April  20th. 

Similar  orders  were  made  upon  the  application  of  the  other 
traps-continental  lines,  limited  in  like  manner  to  traffic  be- 
tween the  Pacific  Coast  on  the  one  hand  and  the  Missouri 
river  and  points  beyond  on  the  other.  All  of  said  orders  ex- 
pired early  in  July,  1887. 

The  subject  of  the  application  of  the  fourth  section  to  the 
business  of  the  trans-continental  lines  was  quite  fully  inves- 
tigated by  the  Commission,  in  connection  with  their  general 
examination  of  the  short-haul  question  during  the  ninety 
days  first  ensuing  its  organization. 

Iinmediately  upon  the  issuing  of  the  aforesaid  temporary 
order  the  defendant  carriers  announced  a  tariff  to  take  effect 
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April  27, 1887,  under  the  Pacific  Coast  East-Bound  Classifi^a- 

tiany  which  established  a  line  of  rates  from  $3.50  on  the  first 

class  to  85  cents  on  the  ninth  from  San  Francisco  to  the 

Missouri  river.     These  rates,  on  May  25,  1887,  were  further 

materially  reduced,  and  as  so  established  remained  in  force 

on  August  1,  to  wit : 

Class...    123456789 
2.80      2.24      1.75      1.50      1.40      1.23      1.05      .88      .70 

Meanwhile  no  substantial  change  was  made  during  the 
year  1887  in  respect  to  the  tariflfs  established  April  5  for  all 
intermediate  points  between  the  Pacific  Coast  and  the  Mis- 
souri river;  the  only  important  modification  being  that 
which  was  effected  under  the  circulars  mentioned  above 
which  operated  to  give  shippers  residing  in  the  vicinity  of 
the  Missouri  river  and  of  the  Pacific  Coast  the  benefit  upon 
direct  shipments  of  the  right  which  they  had  to  ship  to  the 
terminal  and  return  over  the  same  ground. 

The  reduction  to  the  rate  which  was  established  for 
through  business  on  April  27  was  made  by  the  carriers  with 
full  knowledge  of  all  existing  water  competition,  the  facts  con- 
cerning which  were  laid  before  the  Commission  at  that  time 
with  great  detail.  In  justification  of  the  subsequent  reduc- 
tion on  through  business  which  took  effect  May  25,  1887,  the 
carriers  pointed  to  the  competition  of  the  Canadian  Pacific 
railway,  which  was  practically  a  new  factor  in  the  situation, 
and  which  became  energetic  and  active  in  the  spring  of  1887, 
contemporaneously  with  the  taking  effect  of  the  Act  to  regu- 
late commerce.  '  A  new  line  was  thus  opened,  running  for 
sixteen  hundred  miles  or  more  through  a  foreign  country, 
which  competed  on  the  streets  of  San  Francisco  for  business 
from  the  Pacific  Coast  to  the  Missouri  river,  Chicago,  New 
York  and  Boston.  This  competition  was  so  managed  as  to 
make  itself  felt  successively  upon  one  commodity  and  another 
and  at  various  points,  forming  a  continual  menace  to  the 
through  business  of  the  trans-continental  lines  in  both  direc- 
tions, without  undertaking  the  carriage  of  any  very  consider- 
able amount  of  tonnage,  except  at  the  outset,  when  large  con- 
signments of  sugar  were  shipped  east  for  a  few  weeks  over 
the  Canadian  line. 
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A  steamer  of  the  Pacific  Coast  Steamship  Company  left 
San  Francisco  weekly  for  Vancouver,  where  its  fi-eigbt  was 
loaded  upon  the  cars  of  the  Canadian  Pacific  Company  and 
taken  east  across  the  mountains  to  be  delivered  via  St,  Paul 
or  via  more  eastern  routes,  according  to  its  destination.  The 
rates  of  freight  established  tor  each  sailing  of  these  steamers 
have  been  regularly  filed  with  the  Commission ;  and  the 
Commission  has  also  obtained  accurate  information  respect- 
ing the  amount  and  destination  of  all  goods  shipped  in  each 
steamer  sailing  from  San  Francisco  to  Vancouver  between 
April  Ist  and  December  Slst,  1887.  The  shipments  of  May 
13th  and  May  21st  were  each  a  little  over  one  thousand  tons ; 
the  average  of  the  thirty-four  remaining  sliipments  was  about 
150  tons  each.  The  goods  carried  by  tliis  route  to  strictly 
Missouri  Biver  points  were,  944  tons  of  refined  sugar  (900 
tons  of  which  were  carried  on  May  13),  7  car-loads  of  beans, 
2  car-loads  of  dried  fruit,  i  car-loads  of  canned  fruit,  and  1 
car-load  of  bags.  These  articles  were  taken  at  rates  lower 
than  the  rates  in  force  at  the  time  on  the  defendant  road^ 
The  Canadian  Pacific  rate  on  dried  fruit  to  Chicago  was  at 
different  times  ninety  cents  and  one  dollar. 

It  does  not  appear  that  the  Canadian  Pacific  line  charged 
a  less  rate  to  St.  Paul  and  other  points  in  the  "United  States 
near  the  northern  boundary  than  it  chained  to  Omaha,  Kan- 
sas City,  Chicago,  New  York,  and  other  more  distant  points 
in  the  United  States  on  the  same  line  in  the  same  direction. 
It  is  not  known,  however,  that  any  limitation  exists  upon  the 
said  line  in  respect  to  charging  any  desired  rate  to  and  from 
intermediate  points  in  the  Dominion  of  Canada,  without  ref- 
erence to  the  rates  established  at  more  distant  points,  either 
in  Canada  or  in  the  United  States ;  and  higher  rates  to  and 
from  intermediate  points  are  in  fact  there  charged.  Nor 
does  it  appear  that  the  Canadian  business  of  this  carrier  is 
subject  to  any  statutory  prohibition  of  rebates,  drawViacks,  or 
other  forms  of  unjust  discrimination,  or  to  any  restrictions  in 
respect  to  preferences  between  persons  or  localities.  So  far 
as  appears,  its  Canadian  rates  may  he  changed  at  will  and  be 
varied  from  at  pleasure.  A  general  revision  of  railway  laws 
DOW  pending  in  the  Canadian  Parliament,  introduced  puxsu- 
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ant  to  the  report  of  a  Commission  which  has  given  much 
consideration  to  the  question,  provides  as  follows : 

"  No  company  in  fixing  any  toll  or  rate  shall,  under 
like  conditions  and  circumstances,  make  any  unjust  or 
partial  discrimination  between  diflferent  localities,  but 
no  discrimination  between  localities  which,  by  reason 
of  competition  by  water  or  railway,  it  is  necessary  to 
make  to  secure  traffic,  shall  be  deemed  to  be  unjust  or 
partial." 

The  policy  of  the  Canadian  Pacific  Company  during  the 
period  following  the  taking  effect  in  the  United  States  of  the 
Act  to  regulate  commerce  was  to  maintain  its  rates  between 
San  Francisco  and  the  Central  and  Eastern  States,  upon 
leading  articles,  a  little  below  the  rates  made  by  the  trans- 
continental lines  in  this  country ;  this  was  designed  to  com- 
pel the  recognition  by  the  latter  of  the  general  principle 
which  it  asserted,  that  rates  upon  a  circuitous  line  between 
like  terminals  should  be  lower  than  rates  upon  the  direct 
line,  in  order  to  enable  the  longer  route  to  obtain  a  certain 
portion  of  the  traffic.  In  other  words,  that  natural  disadvan- 
tages, operating  to' the  prejudice  of  a  route  competing  for  the 
business  in,  question,  should  be  compensated  by  the  privilege 
of  offering  to  the  public  a  lower  rate. 

And  that  policy  was  pursued  with  sufficient  energy  to  pro- 
duce at  last  the  effect  desired.  On  January  16,  1888,  an  ar- 
rangement was  made  by  which  the  Canadian  Pacific  Railway 
became  a  member  of  the  Trans-Continental  Association.  The 
trans-continental  lines,  including  the  Canadian  Pacific,  are 
now  working  under  a  tariff  which  fixes  rates  from  Pacific 
Coast  points  to  Missouri  Kiver  common  points  and  easterly 
to  New  York,  that  are  considerably  advanced  from  the  low 
rates  which  prevailed  after  May  25th,  1887.  The  new  tariff 
provides  that  on  rates  from  San  Francisco  to  Chicago  and 
the  East,  via  the  Canadian  Pacific  Railway,  certain  differen- 
tials are  to  be  deducted  amounting  to  a  reduction  of  from 
five  to  ten  per  cent  in  favor  of  the  Canadian  road.  No  differ- 
entials are  given  that  line  on  shipments  to  and  from  the  Mis- 
souri river ;  the  result  of  which  is  that  business  from  the 
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Pacific  Coast  to  Missouri  River  points  is  not  now  competed 
for  by  the  Canadian  road. 

Tlie  competition  of  the  Canadian  Pacific  Railway,  a  foreign 
railroad  not  subject  to  the  provisions  of  the  Act  to  regulate 
commerce  is  the  only  justification  relied  upon  by  the  defend- 
ants fpr  charging  higher  rates  at  intermediate  points  in  the 
case  now  under  consideration. 

The  foregoing  facts  present  the  following  question :  Under 
the  circumstances  and  conditions  stated,  is  a  higher  rate  jus- 
tifiable for  the  shorter  haul  from  San  Francisco  and  Pacific 
Coast  common  points  to  Green  River,  Cheyenne,  Denver, 
and  common  points,  than  for  the  longer  haul  to  Kansas  City, 
Omaha  and  other  Missouri  River  points  ? 

Before  proceeding  to  the  consideration  of  this  questioli  it 
is  important  to  obtain  exact  knowledge  of  just  what  disparity 
now  exists  between  the  rates  in  question,  and  how  it  is  prac- 
tically eflfected. 

It  appears  from  the  proofs,  and  from  the  files  in  the  office 
of  the  Commission,  that  the  rates  in  force  August  9th,  1887, 
from  San  Francisco  to  Denver,  upon  the  ten  classes  of  the 
"Western  Classification,  were  as  follows : 


Class...    1 

2 

8 

4 

5 

A 

B 

C 

D 

E 

3.00 

2.65 

2.30 

1.95 

1.70 

1.50 

1.20 

.95 

.85 

.80 

It  also  appears  that  the  rates  in  force  at  the  same  time 
from  San  Francisco  to  the  Missouri  River,  upon  the  nine 
classes  of  the  Pacific  Coast  East-BoundClassification,  were 
as  follows : 

Class...   128456789 
2.80      2.24      1.75      1.50      1.40      1.23      1.05      .88      .70 

It  further  appears  that  the  class  rates  from  the  Pacific 
Coast  to  Denver,  under  the  Western  Classification,  since 
February  14,  1888,  are  as  follows : 

Class...   12345ABCDE 
3.00      2.60      1.90      1.55      1.30      1.40      1.20      .95      .85      .80 

And  that  the  class  rates  put  in  effect  January  16, 1888, 
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from  San  Francisco  to  Missouri  River  points,  under  the  Pa- 
cific Coast  East-Bound  Classification,  are  as  follows  : 

Class...   1  2  34  5  6  7  8  9 

3.00      2.40      1.90      1.65      1.55      1.40      1.25      1.10      1.00 

It  would  at  first  appear  from  a  comparison  of  the  forego- 
ing tables  that  the  rule  of  the  fourth  section  had  now  been 
substantially  put  in  force  ;  and  that,  excepting  in  Class  2,  no 
greater  charge  is  at  the  present  time  made  from  the  Pacific 
Coast  to  the  Missouri  river  than  to  Denver. 

Such  a  comparison,  however,  does  not  exhibit  the  true 
situation,  for  the  reason  that  the  classifications  are  not  the 
same. 

The  Pacific  Coast  East-Bound  Classification,  which  is  ap- 
plied only  upon  long-distance  freight,  to  the  Missouri  river 
and  beyond,  was  evidently  prepared  for  the  purpose  of  facili- 
tating a  free  and  cheap  movement  of  California  products  to 
competing  centers  of  trade  in  the  East.  The  Western  Classi- 
fication, under  which  all  the  local  business  of  the  trans-con- 
tinental lines  is  handled,  is  in  many  instances  higher.  Spe- 
cial or  commodity  rates  have  also  been  customary  on  many 
articles,  which  are  thereby  taken  out  of  the  classification 
altogether. 

It  is  apparent  that  the  use  by  the  carriers  in  question  of 
difl'erent  classifications,  when  the  efi'ect  is  to  increase  their 
revenue  from  their  local  traffic  as  compared  with  that  obtained 
from  through  traffic,  accomplishes  a  violation  of  the  fourth 
section  of  the  Act  to  regulate  commerce  no  less  potent  in  its 
results  than  would  be  the  imposition  of  a  higher  tariff  upon 
the  same  class  in  the  same  classification,  and  not  less  un- 
lawful. 

Since  the  hearing  of  this  case  the  through  rates  have  been 
increased  from  the  exceedingly  low  competitive  rates  which 
prevailed  in  the  summer  of  1887,  as  above  shown,  the  tariff 
of  January  16,  1888,  being  united  in  by  the  Canadian  Pacific 
as  well  as  by  the  lines  in  the  United  States. 

An  East  Bound  Through  Freight  Tariff,  taking  effect 
March  10,  1888,  had  the  effect  still  further  to  reduce  the  dis- 
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parity  upon  many  important  articles  of  traflSc.  Meanwhile 
the  rates  to  Denver  and  its  common  points,  on  classes  2,  3, 
4,  5,  and  A,  were  reduced,  as  above  sho^Ti.  The  Joint 
Freight  TariflF,  San  Francisco  to  Denver,  in  effect  February 
14,  1888,  also  names  a  commodity  rate  on  "  Fruit,  dried,  and 
Raisins,  straight  or  mixed."  Applying  the  present  tariffs  to 
the  articles  here  in  question,  and  we  have  the  following  re- 
sult : 

To  Missouri  River.  To  Denver. 

Ij.  O.  Ij.  C/.  Li»  Li,  C/.  Ij.  C  Lim 

Dried  Fruit 1.55        1.25  1.85        1.50 

Eaisins 1.65        1.25  1.85        1.50 

■ 

The  shipment  in  question  at  the  present  Denver  rate 
would  have  cost  $313.87. 

The  tariffs  now  in  effect  have  been  examined  by  the  Com- 
mission with  much  care.  It  is  found  that  on  many  articles 
the  rates  from  the  Pacific  coast  to  Denver  are  no  greater 
than  to  points  further  east.  The  differences  which  remain 
are  principally  the  result  of  different  classifications.  In  fact, 
the  subject  of  classification  lies  at  the  foundation  of  any  at- 
tempt to  place  the  through  and  local  business  of  the  trans- 
continental lines  upon  a  relatively  just  and  intelligible  basis. 
Nothing  in  the  nature  of  a  stated  proportion  can  at  present 
be  discovered.  The  matter  is  now  in  a  state  of  crystalization 
among  the  carriers  themselves.  The  changes  that  have  been 
made  within  the  past  three  months  in  the  way  of  equaliza- 
tion of  tariffs  and  doing  away  with  differences  that  have  long 
been  maintained  against  interior  points,  are  very  noteworthy. 
So  long  as  the  carriers  are  actively  engaged  in  a  re-an*ange- 
ment  of  the  t^lriffs  and  classifications,  and  while  the  changes 
made  are  in  the  direction  of  conformity  to  the  law,  it  is  bet- 
ter that  the  details  of  the  matter  be  not  interfered  with  by 
the  Commission.  There  are  many  factors  in  the  situation 
which  are  obviously  uncertain.  The  subject  must  be  dealt 
with  as  somewhat  experimental.  It  is  not  yet  known  that 
the  present  through  rates  can  be  maintained  with  a  reason- 
able certainty  of  permanence,  although  the  situation  supports 
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the  belief  that  they  may  be.  The  effect  of  the  changes  that 
are  being  made  upon  the  revenues  of  the  carriers  has  not  yet 
been  ascertained.  Radical  measures  taken  suddenly  might 
produce  unforeseen  disasters. 

As  the  matter  now  stands,  however,  and  while  Canadian 
competition  does  not  seek  to  participate  in  the  Missouri  river 
business,  it  is  impossible  for  the  Commission  to  discover  any 
adequate  ground  upon  which  the  defendants  can  claim  that 
the  circumstances  and  conditions  of  the  traffic  from  San 
Francisco  to  Denver  are  so  materially  different  from  those 
of  the  traffic  from  San  Francisco  to  the  Missouri  river  as  to 
warrant  them  in  charging  a  greater  sum  for  the  shorter  dis- 
tance. 

The  distance  from  San  Francisco  to  Kansas  City  is  2,098 
miles,  to  Denver  1,455  miles — a  difference  of  543  miles,  or 
more  than  one-fourth  of  the  entire  haul  in  favor  of  Denver. 

Whatever  may  be  thought  of  the  situation  as  a  theoretical 
question,  or  in  view  of  the  laws  or  customs  of  other  coun- 
tries, the  will  of  the  supreme  law-making  authority  of  this 
country  has  been  distinctly  stated  in  the  4th  section  of  the 
Act  to  regulate  commerce,  and  no  valid  reason  now  appears 
to  prevent  the  rule  of  the  statute  being  enforced  in  respect  to 
the  traffic  in  question. 

In  reaching  this  result  no  modification  is  intended  in  re- 
spect to  the  construction  of  the  statute  which  was  announced 
in  the  case  In  re  Louisville  and  Nashville  Railroad  Company 
(1  I.  C.  C.  R.,  31).  The  Commission  as  yet  has  found  no 
reason  to  change  the  rules  there  laid  down,  and  this  decision 
is  in  strict  conformity  therewith. 

The  long-distance  rates  in  question  from  the  Pacific  coast 
to  Missouri  river  points  are  not  now  subject  to  "  actual  com- 
petition of  controlUng  force  in  respect  to  traffic  important  in 
amount "  engaged  in  by  Canadian  roads  which  are  not  sub- 
ject to  the  provisions  of  our  statute.  On  the  contrary,  the 
Canadian  Pacific  has  retired  from  such  Missouri  river  busi- 
ness as  it  at  one  time  undertook  to  compete  for,  and  the 
throogh  rates  of  the  roads  in  the  United  States  have  accord- 
ingly been  substantially  advanced. 
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The  great  distance  of  Denver  from  the  Missouri  river  of 
itself  denotes  an  obvious  impropriety  in  the  charges  to  that 
point  which  exceeds  those  to  Kansas  City.  The  longer  haul 
exceeds  the  shorter  in  the  given  case  by  several  hundred 
miles. 

No  fact  is  shown  to  exist  upon  which  the  greater  charge 
for  the  shorter  haul  in  the  case  stated  can  be  justified  at  the 
present  time. 

The  Commission,  at  more  recent  hearings  involving  ques- 
tions to  some  extent  though  not  altogether  similar,  has  been 
informed  that  the  traffic  managers  of  the  defendant  roads  are 
now  engaged  in  considering  a  general  re -construction  of  their 
tariffs  and  classifications,  in  view,  among  other  things,  of  the 
higher  rates  now  obtained  upon  through  business,  and  in 
the  light  of  suggestions  informally  made  by  the  Commission 
upon  various  majtters  of  detail.  A  reasonable  time  should 
be  allowed  for  the  completion  of  the  work,  which  is  necessa- 
rily complicated,  and  which  involves  much  correspondence 
and  conference.  Believing  that  an  effort  is  being  made  in 
good  faith  to  re-adjust  the  local  tariffs  of  the  trans-continental 
lines,  and  to  simplify  and  combine  the  classifications  in  use 
upon  through  and  local  business  in  accordance  with  the  re- 
quirements of  the  law  and  the  views  of  the  Commission,  it  is 
(Considered  best  to  leave  the  matter  for  the  present  in  the 
hands  of  the  carriers,  and  allow  an  opportunity  for  them  to 
complete  the  work  in  which  they  are  engaged. 

No  order,  therefore,  will  be  entered  in  this  case  for  a  pe- 
riod of  sixty  days  from  this  date,  and  further  proceedings  are 
for  the  present  suspended. 
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EUCLID  MAETIN  and  Others,  constituting  the  FBEiGHr 
Bureau  of  the  Omaha  Board  of  Trade,  v.  THE  CHI- 
CAGO, BUELINGTON  AND  QUINCY  KAILKOAD 
COMPANY,  THE  CHICAGO  AND  NORTH-WEST- 
ERN RAILROAD  COMPANY,  THE  UNION  PA- 
CIFIC RAILROAD  Company,  the  Chicago, 

MILy>^AUKEE  AND  ST.  PAUL  RAILROAD  COM- 
PANY, THE  CHICAGO,  ROCK  ISLAND  AND  PA- 
CIFIC RAILROAD  COMPANY,  and  THE  BUR- 
LINGTON AND  MISSOURI  RIVER  RAILROAD 
COMPANY  IN  NEBRASKA. 

Heard  March  19,  1888.— Decided  June  19,  1888. 

The  principles  laid  down  in  the  case  of  CreiDs  v.  The  Richmond  &  Danville) 
EailrtMid  Company,  1  Interstate  Commerce  Commission  Reports,  401,. 
re-stated  and  re-afflrraed. 
Trade  centers  or  large  commercial  towns  are  not  as  a  matter  of  right  entitled 
to  have  more  favorable  rates  than  the  smaller  towns  for  which  they 
form  distributing  centei*s;  and  if  carriers  shall  give  to  such  smaller 
towns  rates  as  favorable  as  to  the  larger,  the  Commission  will  not  inter- 
fere. 
The  fact  that  under  rates  which  are  impartially  arranged  as  between  large 
and  small  towns  one  large  distributing  center  may  have  an  advantage 
ov<;r  another  in  competition  for  the  business  of  the  small  towns,  does 
not  niake  out  a  case  of  undue  preference  in  favor  of  the  one  distributing 
center  as  against  the  other.     Impartial  rates  are  not  rendered  illegal 
by  their  effect  upon  the  business  of  localities. 

A  distributing  center,  however  great  or  importivnt.  cannot  demand  as  a  mat- 
ter of  right  that  the  rates  from  a  common  source  of  supply  to  more  dis- 
tant and  smaller  towns  shall  bo  made  up  of  the  sum  of  the  rate  to  itself 
and  the  rate  thence  to  such  smaller  towns;  but  the  carriers  may  make 
rates  from  the  common  source  of  supply  to  the  smaller  towns  directly, 
as  siii-'le  rates;  and  if  the  single  rate  is  less  than  the  sum  of  the  two 
which  are  made  to  and  from  the  distributing  center,  it  is  not  for  that 
n'a.M)n  nt'c«'.ssarily  objectionable. 

A  ca.*^*  caiitiot  be  decided  on  a  theory  which  is  neither  presented  by  the  com- 
{•laint  nor  ;i<lvanced  on  the  taking  of  the  testimony. 

What  constitutes  local  and  what  through  rates  considered. 

-/.  JA   Waolirorth  and  W,  F,  Gnflitts,  for  complainants. 

•/.  M.  Tltnrtdon,  for  Union  Pacific  Railway  Company. 

ir.  f\  (jov(hj,   for   Chicago   and   North-Western  Railway 
Company. 
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defendant  companies  from  Chicago  to  Omaha  at  the  same 
time,  upon  the  same  classes  of  merchandise,  are  as  follows  : 
1st  class,  .75  ;  2d,  .60  ;  3d,  40  ;  4th,  30  ;  5th,  25. 

It  is  further  averred  that  the  rates  charged  by  the  Union 
Pacific  Railway  Company  from  Omaha  to  the  points  named 
are  at  the  same  time  as  follows : 

Classes —  1. 

To  Elkhorn 19 

Wahoo 26 

Lincoln 83 

Beatrice 50 

Fremont 26 

Blue  Springs 50 

Cedar  Rapids 1 63 

Hastings 54 

Buda 65 

Sidney 1.25 

KimbaU 1.50 

And,  further,  that  the  diflferences  between  the  rates  per 
ton  from  Chicago  to  the  interior  Nebraska  points  named  and 
the  rates  from  Chicago  plus  the  rates  from  Omaha  to  said 
Nebraska  points  are  as  follows  : 

Classes —  1. 

To  Elkhorn....* 2.80 

Wahoo 4.20 

Lincoln 5.60 

Beatrice 6.00 

;      Fremont 4.20 

Blue  Springs 6.00 

Cedar  Rapids 

Hastings 2.80 

J      Buda 2.00 

Sidney 

^      Kimball 


2. 

3. 

4. 

5. 

.17 

.16 

.12 

.10 

.24 

.23 

.19 

.15 

.28 

.23 

.19 

.15 

.40 

.35 

.25 

.20 

.24 

.22 

.19 

.14 

.40 

.35 

.25 

.20 

.54 

.49 

.40 

.35 

.48 

.42 

.40 

.34 

.60 

.50 

.45 

.39 

1.18 

1.08 

.91 

.81 

1.31 

1.21 

.98 

.90 

2. 

3. 

4. 

6. 

2.40 

2.20 

1.80 

1.20 

3.80 

3.60 

3.00 

2.40 

4.60 

3.80 

3.00 

2.40 

3.80 

3.60 

1.40 

1.40 

3.80 

3.60 

3,00 

2.20 

8.80 

8.60 

1.40 

1.40 

•  •  •  • 

.20 

1.00 

2.00 

8.40 

2.60 

.60 

2.00 

1.80 
.20 

1.20 

.60 

2.00 

It  is  Jurther  represented  that  the  Chicago,  Burlington  and 
Quincy  Kailroad  Company  has,  conjointly  with  the  Burling- 
ton and  Missouri  Kiver  Kailroad  Company,  established  rates 
from  Chicago  to  thirty-five  named  points  in  Nebraska  located 
on  the  Burlington  and  Missouri  River  Kailroad,  and  that  the 
diflferences  expressed  in  rates  per  ton  between  those  rates 
and  the  rates  from  Chicago  to  Omaha  plus  the  rates  from 
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Omaha  to  said  Nebraska  points  by  way  of  said  Burlington 
and  Missouri  railroad  as  sliown  by  its  local  freight  tariflf, 
are  as  follows  to  the  points  named,  which  are  some  of  the 
thirty-five  melitioned : 

Classes —  1.  2.  8.  4.  5. 

To  Lincoln 5.60  4.60  3.80  3.00  2.40 

Hastings 2.80  1.00  2.00  3.40  2.80 

Wahoo 4.20  3.80  3.60  3.00  2.40 

Beatrice 6.00  3.80  3.60  1.40  1.40 

Blue  Springs 6.00  3.80  3.60  1.40  1.40 

Hebron 2.80  1.00  2.40  3.60  3.40 

Upon  this  showing  the  complainants  cliarge  : 

1.  That  the  defendant  companies  "are  now  actually  vio- 
lating the  Interstate  Commerce  law,  inasmuch  as  they  have 
authorized  and  are  now  using  freight  tariffs  from  Chicago  to 
interior  Nebraska  points,  which  tariffs  are  heavily  discrim- 
inating against  the  city  of  Omaha  and  as  heavily  discrimin- 
ating in  favor  of  the  city  of  Chicago,  to  our  great  detriment 
and  disadvantage,  and  which  discrimination  we  respectfully 
submit  is  made  unlawful  by  the  terms  of  the  third  section  of 
the  law.     *     *     * 

"2.  That  the  city  of  Omaha  is  unlawfully  discriminated 
af]^ainst,  and  is  subjected  to  undue  and  unreasonable  preju- 
dice and  disadvantage  within  the  meaning  of  the  third  sec- 
tion of  the  Interstate  Commerce  law. 

"  3.  That  by  reason  of  freiglit  tariffs  thus  aiTanged  and  in 
effect  tbe  city  of  Chicago  is  largely  benefited  to  our  detri- 
ment— a  condition  clearly  forbidden,  not  only  by  the  general 
tenor  of  the  law,  but  involving  a  distinct  violation  of  its  third 
section." 

An,d  tlie  complainants  pray  that  the  Commission  "  will  so 
order  that  freight  tariffs  between  the  city  of  Chicago  and  all 
interior  Nebraska  points  be  hereafter  constructed  on  a  basis 
that  sliall  give  the  city  of  Omaha  an  equal  chance  with  Chi- 
nifso  as  a  market  and  distributing  point  for  west-bound  traf- 
fic for  the  state  of  Nebraska." 

The  defendants  answered  the  amended  complaint  as  fol- 
lows : 
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defendant  companies  from  Chicago  to  Omaha  at  the  same 
time,  upon  the  same  classes  of  merchandise,  are  as  follows  : 
1st  class,  .75  ;  2d,  .60  ;  3d,  40  ;  4th,  30  ;  5th,  25. 

It  is  further  averred  that  the  rates  charged  by  the  Union 
Pacific  Railway  Company  from  Omaha  to  the  points  named 
are  at  the  same  time  as  follows : 

Classes —  1. 

To  Elkhorn 19 

Wahoo 26 

Lincoln 83 

Beatrice 50 

Fremont 26 

Blue  Springs 50 

Cedar  Rapids 63 

Hastings 54 

Buda 65 

Sidney 1.25 

KimbaU 1.50 

And,  further,  that  the  diflferences  between  the  rates  per 
ton  from  Chicago  to  the  interior  Nebraska  points  named  and 
the  rates  from  Chicsigo  plus  the  rates  from  Omaha  to  said 
Nebraska  points  are  as  follows  : 

Classes —  1 . 

To  Elkhorn....' 2.80 

Wahoo 4.20 

Lincoln 5.60 

Beatrice 6.00 

;      Fremont 4.20 

Blue  Springs 6.00 

Cedar  Rapids 

*      Hastings 2.80 

J      Buda 2.00 

Sidney 

^      Kimball 


2. 

3. 

4. 

5. 

.17 

.16 

.12 

.10 

.24 

.22 

.19 

.15 

.28 

.23 

.19 

.15 

.40 

.35 

.25 

.20 

.24 

.22 

.19 

.14 

.40 

.35 

.25 

.20 

.54 

.49 

.40 

.35 

.48 

.42 

.40 

.34 

.60 

.50 

.45 

.39 

1.18 

1.08 

.91 

.81 

1.31 

1.21 

.98 

.90 

2. 

3. 

4. 

5. 

2.40 

2.20 

1.80 

1.20 

3.80 

3.60 

3.00 

2.40 

4.60 

3.80 

3.00 

2.40 

3.80 

3.60 

1.40 

1.40 

3.80 

3.60 

8,00 

2.20 

8.80 

8.60 

1.40 

1.40 

•  •  •  • 

.20 

1.00 

2.00 

3.40 

2.60 

.60 

2.00 

1.80 
.^0 

1.20 

.60 

2.00 

It  is  Jurther  represented  that  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  has,  conjointly  with  the  Burling- 
ton and  Missouri  River  Railroad  Company,  established  rates 
from  Chicago  to  thirty-five  named  points  in  Nebraska  located 
on  the  Burlington  and  Missouri  River  Railroad,  and  that  the 
differences  expressed  in  rates  per  ton  between  those  rates 
and  the  rates  from  Chicago  to  Omaha  plus  the  rates  from 
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Omaha  to  said  Nebraska  points  by  way  of  said  Burlington 
and  Missouri  railroad  as  shown  by  its  local  freight  tariflf, 
are  as  follows  to  the  points  named,  which  are  some  of  the ' 
thirty-five  mentioned : 

Classes —  1.  2.  8.  4.  5. 

To  Lincoln 6.60  4.60  8.80  8.00  2.40 

Hastings 2.80  1.00  2.00  8.40  2.80 

Wahoo 4.20  3.80  8.60  8.00  2.40 

Beatrice 6.00  8.80  3.60  1.40  1.40 

Blue  Springs 6.00  3.80  8.60  1.40  1.40 

Hebron 2.80  1.00  2.40  8.60  8.40 

Upon  this  showing  the  complainants  cliarge : 

1.  That  the  defendant  companies  "are  now  actually  vio- 
lating the  Interstate  Commerce  law,  inasmuch  as  they  have 
authorized  and  are  now  using  freight  tariffs  from  Chicago  to 
interior  Nebraska  points,  which  tariffs  are  heavily  discrim- 
inating against  the  city  of  Omaha  and  as  heavily  discrimin- 
ating in  favor  of  the  city  of  Chicago,  to  our  great  detriment 
and  disadvantage,  and  which  discrimination  we  respectfully 
submit  is  made  unlawful  by  the  terms  of  the  third  section  of 
the  law.     *     *     * 

"  2.  That  the  city  of  Omaha  is  unlawfully  discriminated 
against,  and  is  subjected  to  undue  and  unreasonable  preju- 
dice and  disadvantage  within  the  meaning  of  the  third  sec- 
tion of  the  Interstate  Commerce  law. 

"  3.  That  by  reason  of  froiglit  tariffs  thus  arranged  and  in 
effect  the  city  of  Chicago  is  largely  benefited  to  our  detri- 
ment— a  condition  clearly  forbidden,  not  only  by  the  general 
tenor  of  the  law,  but  involving  a  distinct  violation  of  its  third 
section." 

An,d  the  complainants  pray  that  the  Commission  "  will  so 
order  that  freight  tariffs  between  the  city  of  Chicago  and  all 
interior  Nebraska  points  be  hereafter  constructed  on  a  basis 
that  sliall  give  the  city  of  Omaha  an  equal  chance  with  Chi- 
cago as  a  market  and  distributing  point  for  west-bound  traf- 
fic for  the  state  of  Nebraska." 

The  defendants  answered  the  amended  complaint  as  fol- 
lows : 


>,. 
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The  Chicago,  Burlington  and  Quincy  Bailroad  Company 
and  the  Burlington  and  Missouri  River  Bailroad  Company 
in  Nebraska,  answering  jointly,  deny  that  said  rates  eflfect 
any  unlawful  discrimination  in  favor  of  Chicago  or  against 
Omaha,  or  that  they  are  contrary  to  the  letter  or  spirit  of 
the  third  section  of  the  Act  to  regulate  commerce,  and  they 
aver  that  the  rates  between  Chicago  and  Omaha  and  between 
Chicago  and  interior  Nebraska  points  are  just,  reasonable, 
non-discriminating,  and  in  accordance  with  the  letter  and 
spirit  of  said  act. 

The  Chicago  and  North- Western  Railway  Company  avers 
that  the  rates  are  lawful  and  reasonable  ;  denies  that  Omaha 
is  thereby  unlawfully  discriminated  against  or  subjected  to 
undue  and  unreasonable  prejudice  and  disadvantage,  and 
avers  that  the  freight  carried  by  it  to  the  several  points  men- 
tioned in  the  complaint  is  so  carried  without  going  through 
Omaha,  and  that  Omaha  is  on  a  different  line  fi'om  that  on 
which  the  business  is  conducted  to  the  other  points  named 
in  Nebraska.  It  avers  further  that  "  there  is  a  contest  be- 
tween the  business  men  of  the  city  of  Omaha  and  those  of 
the  city  of  Lincoln,  each  claiming  to  be  the  distributing  point 
for  the  State  of  Nebraska  and  each  demanding  more  favor- 
able rates  from  the  carriers  than  those  allowed  to  the  other ; 
but  this  respondent  avers  that  the  rates  established  by  the 
tariffs  now  in  force  are  in  every  respect  reasonable  and  just." 
The  answer  also  raises  the  question  of  the  competency  of 
complainants  as  an  unincorporated  body  to  institute  the  pro- 
ceeding. 

The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
answered  the  original  petition  only,  but  when  the  amended 
petition  was  filed  elected  to  stand  upon  the  answer  instead  of 
filing  another. 

The  answer  claimed  that  defendant  has  the  shortest  line 
of  railroad  from  Chicago  to  Omaha ;  that  it  has  nothing  to 
do  with  the  making  of  rates  from  Omaha  to  the  five  Nebraska 
points  named  in  the  original  petition,  but  accepts  the  rates 
made  by  connecting  lines ;  that  the  Chicago,  Burlington  and 
Quincy  is  the  shortest  line  from  Chicago  to  Lincoln,  and  by 
that  line  the  distance  from  Chicago  to  Lincoln  is  549  miles, 
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wliich  is  but  41  miles  greater  than  the  distance  from  Chicago 
to  Omaha  by  the  same  line ;  "  that  the  distance  from  Chicago 
to  Omaha  by  this  respondent's  railway  and  the  Union  Pa- 
cific is  490  miles ;  to  Wahoo,  519  miles ;  to  Fremont,  537 
miles ;  to  Lincoln,  558  miles ;  to  Beatrice,  623  miles,  and  to 
Blue  Springs,  637  miles ;  that  the  distance  from  Chicago  to 
Omaha  is  95  per  cent,  of  the  whole  distance  from  Chicago  to 
Wahoo  by  the  line  of  this  respondent  and  the  Union  Pacific, 
and  more  than  90  per  cent  of  the  whole  distance  from  Chi- 
cago to  Fremont  by  the  same  route,  and  nearly  90  per  cent. 
of  the  entire  distance  from  Chicago  to  Lincoln,  about  80  per 
cent,  of  the  entire  distance  from  Chicago  to  Beatrice,  and  78 
per  cent,  of  the  entire  distance  from  Chicago  to  Blue  Springs ; 
that  said  distance  from  Chicago  to  Omaha  is  also  90  per 
cent,  of  the  entire  distance  from  Chicago  to  Lincoln  by  way 
of  the  Chicago,  Burlington  and  Quincy ;  that  the  tariflf*  of 
freight  charged  by  the  respondent  from  Chicago  to  Omaha  is 
only  90  per  cent,  of  the  rate  charged  from  Chicago  to  Lin- 
coln, Wahoo,  and  Fremont,  and  79  per  cent,  of  the  rate 
charged  from  Chicago  to  Beatrice  and  Blue  Springs  on  first- 
class  freight,  and  on  all  other  classes  of  freight  named  in 
said  complaint  the  rate  from  Chicago  to  Fremont  and  the 
other  points  named  is  less  than  that  percentage.  A  division 
of  the  rates  charged,  as  stated  in  the  complaint,  from  Chicago 
to  the  points  in  Nebraska  west  of  Omaha,  on  a  strictly  mile- 
age basis,  would  give  a  higher  rate  than  is  now  charged  to 
Omaha  on  shipments  to  each  of  the  places  named  except 
Blue  Springs,  and  the  proportion  to  Omaha  on  shipments  to 
that  point  would  amount  to  nearly  90  cents  on  first-class 
freight." 

The  answer  further  says  that  "the  complaint  does  not 
state  that  the  rates  to  Omaha  are  too  high,  but  complains 
that  the  rates  to  points  beyond  Omaha  are  too  low,  and  asks 
that  the  several  respondents  shall  be  restrained  and  com- 
pelled to  withdraw  the  freight  tariffs  in  reference  to  points 
west  of  Omaha,  and  substitute  therefor  such  freight  tariffs 
from  Chicago  to  the  Nebraska  points  in  question  as  shall  be 
just  and  equitable  to  the  reasonable  demand  of  the  city  of 
Omaha  to  be  considered  as  the  chief  distributing  point  for- 
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Kebfaska,  and  substantially  asks  to  have  rates  to  all  points 
west  of  Omaha  increased ;  but  this  respondent  respectfully 
shows  that  the  rates  now  in  force  are  not  in  any  respect  in 
violation  of  any  provision  of  the  Interstate  Commerce  Act, 
and  that  they  are  substantially  upon  a  mileage  basis,  and 
that  it  is  not  competent  for  railway  companies  under  said  act 
to  so  arrange  their  tariffs  as  to  make  any  particular  city  or 
point  the  chief  distributing  city  or  center  for  the  freight  of 
any  particular  State,  and  that  no  such  practice  can  be  recog- 
nized or  enter  into  the  making  of  tariffs  under  the  Interstate 
Commerce  Act." 

The  answer  of  the  Chicago,  Kock  Island  and  Pacific  Rail- 
way Company  avers  the  rates  complained  of  to  be  just,  and 
denies  any  unjust  or  unlawful  discrimination  or  preference. 

The  answer  of  the  Union  Pacific  Railway  Company  denies 
responsibility  for  rates  east  of  Omaha,  justifies  the  rates  ac- 
tually made  by  it,  and  avers  them  to  be  just,  reasonable,  and 
non-discriminating. 

On  issues  thus  made  the  case  was  brought  to  a  hearing  at 
Omaha,  March  19,  1888,  and  was  submitted  on  testimony 
given  and  arguments  made  in  open  sessions.  The  testimony 
was  not  voluminous,  and  was  directed  in  the  main  to  show- 
ing that  the  rates  complained  of  operated  injuriously  to  the 
business  interests  of  Omaha. 

W.  A.  L.  Gibbon,  wholesale  dealer  for  three  years  in  iron, 
steel,  and  hardware,  testified  that  the  rates  had  a  very  inju- 
rious effect  on  the  wholesale  business  of  Omaha.  His  house 
had  been  compelled  to  give  up  the  trade  in  a  great  many 
towns  where  they  formerly  did  business  because  they  could 
no  longer  do  business  there  except  at  a  sacrifice  of  their 
profits.  He  gave  an  instance  of  an  order  for  a  car-load  of 
iron  from  Fremont.  But  the  freight  from  Chicago  to  Omaha 
was  30  cents,  and  from  Omaha  to  Fremont  19  cents,  while 
from  Chicago  to  Fremont  it  was  35  cents.  The  figure  he 
made  on  the  iron  was  12  cents  higher  than  was  offered  at 
Chicago,  and  the  Chicago  dealer  got  the  trade.  He  gave  an- 
other instance,  of  a  sale  at  Lincoln,  which  he  was  only  en- 
abled to  make  by  having  the  goods  shipped  directly  from  the 
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mill,  tliougli  he  had  the  same  goods  in  stock  and  should 
have  preferred  to  ship  from  Omaha.  The  witness  testifie^d 
how  rates  were  customarily  made,  as  follows : 

*'  We  purchased  goods  iu  Boston,  New  York,  Troy,  Phila- 
delphia, Pittsburgh,  Johnstown,  Pennsylvania  ;  Youngstown, 
Ohio  ;  Cleveland,  and  other  places.  These  are  the  principal 
towns  that  we  buy  our  goods  at.  The  manufacturers  would 
sell  goods  sometimes  at  the  mill,  sometimes  delivered  at  Chi- 
cago,  and  sometimes  in  Omaha.  We  bought  in  these  ways, 
and  of  course  became  familiar  with  the  rates  from  these 
points,  both  to  Chicago  and  Omaha.  With  very  few  excep- 
tions the  through  rate  was  the  sum  of  the  two  local  rates — 
that  is,  the  rate  from  the  mills  to  Omaha  was  the  sum  of  the 
rate  from  the  mills  to  Chicago  and  the  rafce  from  Chicago 
here.     That  was  the  universal  rule  and  is." 

In  answer  to  a  question.  What  it  is  precisely  which  the 
peoj»le  of  Omaha  demand  ?  the  witness  said : 

*'  The  only  rule  we  advance  is  that  the  rates  between  com- 
peting trade  centers  should  be  made  nearly,  if  not  exactly, 
upon  tlie  basis  of  the  sum  of  the  two  locals.  We  don't  care 
anything  about  the  locals  purely,  as  that  is  a  privat(;  matter 
f«»r  tlie  railroad  companies  to  adjust.  But  this  nile  that  we 
want  is  the  one  that  covers  shipments  from  the  Atlantic  sea- 
board to  the  Missouri  river.     We  want  that  same  rule  here." 

Further  on  the  following  proceedings  took  place  : 
"  Bv  Mr.  TnuRSTOX: 

"■  Q.  Mr.  Gibbon,  are  you  Omaha  people  willing  to  have 
tiu*  same  rule  applied,  which  you  now  contend  for,  to  ship- 
ni»nts  made  from  Omaha,  Lincoln,  and  Fremont  to  points 
common  to  all  ? 

*'  A.  Yes,  sir  ;  unquestionably. 

"  Q.  You  are  willing  to  have  the  rate  from  Omaha  to 
Kearney,  on  the  Union  Pacific  railroad,  made  of  the  sum  of 
the  locals  from  Omaha  to  Fremont  and  from  Fremont  to 
Keaniev  ? 

*'  A.  That's  a  ridiculous  comparison,  sir  ;  Kearney  is  not  a 
distributing  center.  ^ 
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"  Q.  Are  you  willing,  as  a  merchant  of  Omaha,  to  have 
the  rate  from  Omaha  to  Beatrice  made  up  of  the  sum  of  the 
locals  from  Omaha  to  Lincoln,  and  from  Lincoln  to  Be- 
atrice ? 

"  A.  That  is  the  same  comparison.  Beatrice  is  not  a  dis- 
tributing center.  When  Beatrice  becomes  a  distributing 
center  we  are  willing  to  recognize  it. 

**  Q.  How  about  Lincoln  ? 

"  A.  We  are  willing  to  recognize  that  as  such. 

"  Q.  And  Fremont  ? 

"A.  Yes,  sir. 

"Q.  You  are  willing  that  these  two  towns  should  be  af- 
forded these  rates,  then  ?     They  are  interior  Nebraska  points. 

**  A.  A  town  of  consumption  and  of  distribution  are  two 
entirely  dififerent  sort  of  points. 

"  Chairman  Cooley  :  Do  I  understand  that  this  principle 
that  you  are  contending  for  is  that  this  method  of  making 
up  the  rates  shall  apply  from  Omaha  to  trade  centers  and 
from  thence  to  small  towns  beyond  ? 

"A.  It  is  to  be  applied  to  Omaha  in  connection  with  com- 
peting trade  centers  and  towns  beyond. 

"  Mr.  Thurston  : 

"  Q.  To  all  towns  beyond  ? 

"  A.  Yes,  sir. 

"  Q.  This  is  to  apply  to  Omaha,  Fremont,  and  Lincoln  ? 

"  A.  Yes,  sir. 

"  Q.  And  applied  from  Fremont  to  all  these  other  towns 
beyond,  irrespective  of  their  being  trade  centers? 

"  A.  It  should  apply  from  trade  centers  to  all  these  towns. 

"  Q.  Then  it  would  apply  from  Fremont  to  all  these  towns 
the  same  as  regards  Omaha  ? 

"  A.  Yes,  sir. 

"  Q.  So  that  Fremont  could  buy  and  sell  goods  as  cheap 
as  you  can  ? 

"  A.  Yes,  sir. 

"  Q.  And  as  cheap  as  Cldcago  ? 

"  A.  Yes,  sir. 
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''  Q.  It  is  a  matter  of  no  moment  that  the  place  of  ultimate 
destination  is  not  a  trade  center  ? 

"  A.  I  don't  understand  the  point  you  want  to  make. 

"  Q.  I  do  not  want  to  make  any  point,  but  simply  want  to 
know  what  you  think  should  be  the  application  of  this  prin- 
ciple ?  Is  it  a  matter  of  any  moment  to  the  application  of 
this  principle  that  the  point  of  the  ultimate  destint^tion  of  the 
goods  is  not  a  trade  center? 

**  A.  No,  not  of  any  moment.  It  is  simply  to  place  the 
distributing  centers  on  a  par  in  competing  for  the  trade  of 
these  points  of  ultimate  destination. 

Commissioner  Walker  :  "  Do  you  recognize  the  existence 
of  any  .distributing  center  between  here  and  Chicago  ? 

"  A.  We  don't  come  in  competition  with  any  distributing 
center  west  of  Chicago  to  amount  to  anything. 

"  Q.  There  are  distributing  centers  in  Iowa  on  the  Missis- 
sippi river  ? 

"  A.  Yes,  sir. 

"  Q.  Do  you  think  the  same  rule  should  be  applied  to 
them? 

**  A.  Yes  ;  as  far  as  we  are  concerned,  we  want  to  recognize 
all  distributing  centers. 

"  Q.  I  suppose,  then,  that  you  think,  according   to  your 

rule,  that  the  rate  from  Chicago  to  Omaha  should  be  the  rate 
from  Chicago  to  the   Mississippi  river,  plus  the  rate  from 

there  to  Des  Moines,  plus  the  rate  from   Des   Moines  to 

Omaha  ? 

"  A.  If  Des  Moines  were  competing  for  Omaha  business 

against  Chicago  that  would  be  the  rule. 

Chairman  Cooley  :  "  Does  not  Des  Moines  come  iuto  com- 
petition with  you  through  all  this  country  in  which  you 
trade  ? 

"A.  I  never  heard  of  Des  Moines  in  competition  with 
Omaha. 

Mr.  GouDY  :  "  Is  it  not  true  that  Des  Moines  sells  furniture 
out  through  this  country? 

"  A.  It  is  a  business  I  am  not  engaged  in — a  traffic  that  I 
am  not  familiar  with. 
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"Q.  You  don't  know  just  what  traffic  Des  Moines  does 
have,  then  ? 
''A.  No,  sir." 

Mr.  WooLWORTii :  "  You  are  well  acquainted  with  the  whole 
course  of  business  in  this  town  ? 


"  A.  Yes. 


**  Q.  And  if  Des  Moines  did  business  in  this  country  you 
would  know  it  ? 

**A.  To  any  considerable  extent ;  yes,  sir. 

**Q.  And  neither  Des  Moines  nor  any  other  Iowa  town 
comes  into  competition  with  Omaha  for  the  western  busi- 
ness ? 

"  A.  I  never  heard  of  Des  Moines  in  competition  with 
Omaha. 

"  Q.  Or  any  other  Iowa  town  ? 

"A.  No,  sir. 

"  Q.  Do  you  know  what  the  relative  business  of  Fremont 
and  Omaha  are  as  compared  with  each  other,  say  last  year  ? 

"A.  Fremont? 

"  Q.  Yos,  sir. 

**  A.  The  relative  business  of  Fremont,  Lincoln,  and  Oma- 
ha? The  business  of  Lincoln,  from  the  best  information  I 
can  get,  is  about  one-tifth  of  that  of  Omaha.  Fremont  is 
probably  about  one-tenth. 

"  Q.  Do  you  know  what  the  wholesale  business  of  Omaha 
amounted  to  during  the  last  year  ? 

*'A.  The  merchants'  traffic  amounted  to  something  like 
fortv  millions  of  dollars. 

ft' 

"Q.  Do  you  know  what  the  manufacturing  business 
amounted  to  ? 

**A.  Something  like  thirty  millions  of  dollars." 

Mr.  Thurston  : 

**  Q.  AVliat  is  the  relative  business  of  Omaha  and  Chicago  ? 

**  A.  Omaha's  business  is  probably,  in  merchandise,  one- 
fifth  of  Chicago.  That  is  an  approximate  figure.  As  a  meat- 
packing center  we  are  the  third  in  the  United  States. 

"  Q.  Then,  if  Lincoln  and  Fremont  have  no  rights  against 
Omaha  by  reason  of  doing  only  one-fifth  of  the  amount  of 
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business  that  Omaha  does,  why  should  Omaha  have  any 
equality  with  Chicago  when  the  ratio  between  them  is  the 
same? 

"  A.  There  is  some  place  where  you  must  draw  the  line, 
and  the  business  of  Omaha  would  seem  to  warrant  that  it 
had  passed  that  line." 

Kobert  Easson,  another  witness,  testified  to  having  been 
in  the  wholesale  grocery  business  at  Omaha  nine  or  ten 
years.  Formerly  his  house  hiad  rebates  from  the  Chicago 
roads,  but  since  the  Interstate  Commerce  Law  was  passed 
they  had  had  none.  The  rates  from  Chicago  to  Omalia  had 
not  been  diminished  in  consequence  of  the  stoppage  of  the 
rebates.  The  result  of  the  new  rates  was  a  loss  of  business 
at  a  good  many  competing  towns  or  buying  points,  and  a 
necessity  of  selling  in  other  cases  at  cost  or  with  very  little 
profit. 

"  At  Grand  Island,  for  instance.  The  rate  from  Chicago 
to  Grand  Island  was  55  cents,  fourth  class.  The  rate  from 
Chicago  to  Omaha  was  35  cents,  and  the  rate  from  Omaha 
to  Grand  Island  was  40  cents,  making  the  rate  from  Chicago 
to  Grand  Island  by  Omaha  75  cents.  This  was  20  cents 
higher  than  the  through  rate.  The  staple  goods  in  our  line 
are  sohl  on  very  close  margins,  and  these  rates  force  us  to 
sell  at  cost  in  many  instances,  or  they  force  us  to  lose  the 
business.'* 

Charles  A.  Harvey  and  F.  Colpetzer  gave  similar  evidence 
regarding  the  lumber  trade.  Mr.  Colpetzer  testified  as  fol- 
lows in  regard  to  rebates  : 

Question  by  Mr.  Woolworth  :  "  Did  you  used  to  g^t  re- 
bates before  the  operation  of  the  Interstate  Law  ? 

"A.  Yes,  sir. 

"  Q.  Have  you  ever  got  them  since  ? 

"  A.  I  have  not. 

"  Q.  Have  the  railroads  reduced  their  charges  here  in  con- 
sequence of  taking  away  these, rebates? 

*^  A.  No,  sir  ;  the  rates  are  higher  from  Chicago  and  else- 
where to  Omaha  than  they  were  prior  to  the  Interstate  Law, 
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and  up  to  December  tliey  were  higher  than  they  have  been 
for  three  or  four  yeartj,  and  I  think  possibly  five  years.  I 
think  the  present  basis  that  is  now  in  order  is  higher.  The 
tariffs  have  been  on  the  whole  lower  than  they  will  be  when 
they  are  restored  again.  They  used  to  average  about  16 
cents,  but  in  addition  to  that  we  received  refunds.  I  do  not 
believe  that  the  lumber  which  was  hauled  into  Omaha  netted 
any  road  more  on  an  average  than  12  cents  for  the  past  three 
or  four  years,  if  they  paid  the  agreed  rebates. 

"  Q.  Were  these  rebates  allowed  secretly  or  were  they  no- 
torious ? 

"  A.  Secretly,  certainly.  The  rebates  or  special  rates  were 
made  to  get  the  business. 

**  Q.  Is  it  not  an  open  secret  that  all  large  dealers  got  re- 
bates ? 

"  A.  Yes  ;  I  should  think  it  would  be. 

Question  by  Mr.  Thurston  :  "  You  say  these  rebates  were 
an  open  secret.  You  do  not  mean  that  the  public  knew  what 
rebates  your  company  were  getting  ?  You  did  not  give  it 
away,  did  you  ? 

**  A.  No,  sir." 

Allen  T.  Kector,  in  the  wholesale  hardware  trade,  testified 
to  having  formerly  received  rebates  from  the  railroad  com- 
panies, but  these  were  discontinued  March  5, 1887.  He  pro- 
duced a  table  of  figures  to  show  that  the  discrimination 
against  Omaha  was  as  alleged  in  the  complaint,  and  being 
asked  why  this  discrimination  should  be  made,  replied  : 

"  The  present  fourth  and  fifth  class  rates  in  operation  from 
Chicago  to  Omaha  are — 4th  class,  30  cents,  and  5th  class,  35 
cents.  Take  Edgar,  Nebraska,  for  instance.  That  is  a  com- 
mon point  100  miles  west  of  Omaha — a  point  tributary  to 
Omaha.  The  fourth-class  rate  from  Chicago  to  Edgar  is  50 
cents.  Our  fourth-class  rate  from  Chicago  to  Omaha  is  30 
cents,  and  the  fourth-class  rate  from  Omaha  to  Edgar  is  40 
cents,  making  a  discrimination  against  us  of  20  cents. 

"  Q.  And  you  don't  know  of  any  good  reason  for  this  dis- 
crimination? 

''A.  No,  sir;  I  cannot  assign  any  good  reason;  I  do  not 
know  any  good  reason  for  it." 
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This  statement  of  the  salient  points  of  the  evidence  will 
be  suflScient  for  an  understanding  of  its  bearing  upon  the 
legal  questions. 

When  the  issues  in  this  case  were  read  and  the  opening 
made  the  questions  presented  seemed  to  be  so  nearly  identi- 
cal with  those  which  were  considered  and  passed  upon  in 
Crews  V.  The  Jiichmond  and  Danville  Railroad  Co,,  1  Int.  St. 
C.  C.  Rep.  401,  that  a  comparison  with  that  case  was  neces- 
sarily in  the  minds  of  the  Commission  and  .also  of  counsel, 
and  continued  to  be  so  throughout  the  hearing.  In  the  case 
mentioned  a  claim  was  made  on  behalf  of  the  city  of  Dan- 
ville, Virginia,  which  was,  to  say  the  least,  analogous  to  that 
here  made  on  behalf  of  Omaha,  and  the  Commission  had 
been  obliged  to  hold  that  it  was  not  tenable.  Danville 
claimed  to  be,  and  unquestionably  was,  a  trade  center  of 
large  importance,  and  it  was  insisted 'on  its  behalf  that  in 
making  rates  this  fact  should  be  recognized  by  the  railroad 
company,  and  its  trade  with  the  towns  naturally  tributary  to 
it  protected.  Taking  a  concrete  case,  for  illustration  of  the 
manner  in  which  rates  should  be  made  to  give  this  protec- 
tion, it  was  claimed  that  the  rates  from  Richmond  to  Dan- 
ville added  to  the  rate  from  Danville  to  one  of  the  smaller 
points  beyond  it  on  the  same  line  should  not  exceed  the  rate 
from  Richmond  direct  to  such  smaller  point,  since  if  it  did 
the  rates  would  give  Richmond,  in  respect  to  all  merchan- 
dise coming  from  or  beyond  that  city,  an  advantage  over 
Danville  in  the  competition  with  the  trade  of  such  smaller 
point,  and  this  would  amount  to  unlawful  discrimination. 
The  complaint  in  that  case,  as  in  this,  directed  the  attention 
of  the  Commission  specially  to  the  competition  between  the 
trade  centers  as  the  circumstance  to  be  prominently  kept  in 
view  in  making  rates,  as  if  the  question  to  be  determined  re- 
lated exclusively  to  the  large  towns,  though  it  was  evident 
upon  the  face  of  the  complaint  that  if  the  relief  prayed  for 
were  granted  it  must  necessarily  result  in  a  large  relative  in- 
crease in  the  rates  on  long  hauls  to  the  smaller  towns  as 
compared  to  the  rates  which  would  be  charged  to  trade 
centers. 

In  disposing  of  that  case  the  conclusion  of  the  Commis- 
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sion,  as  summarized  in  the  syllabus,  was  that  it  was  not  a 
ground  of  complaint  against  a  railroad  company  that  it  equal- 
izes its  rates  as  between  small  and  large  towTis,  even  though 
the  effect  may  be  prejudicij|l  to  the  large  towns,  which  be- 
fore had  been  specially  favored.  The  spirit  and  purpose  of 
the  Act  to  regulate  commerce  requires  that  where  the  circum- 
stances and  conditions  will  fairly  admit  of  it  the  charges  to 
all  points  for  a  like  service  should  be  made  relatively  equal ; 
further,  that  a  carrier  is  not  compellable  by  law  to  give  to 
merchants  of  a  town  on  its  line  the  privilege  of  shipping 
their  goods  from  the  point  of  purchase  to  their  own  locality 
and  again  from  thence  to  the  place  at  which  the  goods  may 
be  sold  by  them  at  the  same  rate  which  would  have  been 
charged  had  there  been  but  one  shipment  from  the  point  of 
purchase  to  the  point  of  ultimate  delivery.  The  fact  that  a 
refusal  to  give  the  through  rate  as  for  one  shipmenfc  operates 
prejudicially  to  the  town  desiring  the  privilege  and  favorably 
to  another  town  does  not  make  the  refusal  operate  as  unjust 
discrimination  when  the  carrier  applies  the  same  rule  to  all 
towns  and  accords  the  privilege  to  none.  Discrimination 
must  consist  in  the  doing  for  or  allowing  to  one  party  or 
place  what  is  denied  to  another ;  it  cannot  be  predicated  of 
action  which  in  itself  is  impartial. 

This  is  a  short  statement  of  what  was  decided  in  the  Dan- 
ville case,  and  the  principles  laid  down  seem  to  cover  the 
case  before  us  now.  The  relative  position  of  Richmond  and 
Danville  as  trade  centers  for  any  purposes  of  the  application 
of  the  contested  principle  was  the  same  as  is  the  relative  po- 
sition of  Chicago  and  Omaha,  and  the  question  of  protecting 
Danville  in  its  jobbing  trade  was  the  same  that  is  now  raised 
for  the  protection  of  the  jobbing  trade  of  Omaha.  The  Omaha 
rates  are  not  in  themselves  alleged  to  be  excessive  or  unjust. 
The  claim  of  the  complainants  is  tersely  stated  in  one  of  the 
arguments  presented  on  their  behalf,  as  follows : 

*'  We  do  not  attempt  at  this  time  to  say  the  rates  in  issue 
are  too  high  or  too  low ;  that  is  not  the  question ;  it  is  the 
principle  of  their  construction  and  the  disastrous  results  that 
follow  against  which  we  are  contending.  This,  and  this 
alone,  is  the  sum  and  substance  of  our  complaint.     Our  pre- 
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sentations  are  surely  sufficiently  clear  to  avoid  the  possibility 
of  misunderstanding.  If  the  Chicago  jobber  can  deliver  his 
merchandise  in  Hastings,  Nebraska,  at  a  lesser  cost  for 
transportation  than  can  his  Omaha  competitor,  using  the 
same  Nebraska  rails  to  the  same  destination,  we  think  it 
proves  beyond  cavil  that  a  preference  is  exhibited  favoring 
the  locality  of  Chicago  to  the  detriment  and  disadvantage  of 
Omaha." 

This,  with  merely  a  change  of  names,  is  precisely  what  was 
claimed  in  the  Danville  case.  The  railroad  company  in 
making  its  rates  had  ignored  the  claims  of  trade  centers  to 
special  privileges  and  made  the  rates  to  all  the  towns  on  ita 
line  proportional  to  distance,  or  nearly  so,  without  distin- 
guishing between  those  which  claimed  the  distinction  of 
being  trade  centers  and  those  which  could  set  up  no  such 
claim.  The  Commission  held  that  in  doing  this  the  carrier 
did  not  depart  from  the  spirit  and  intent  of  the  Act  to  regu- 
late commerce.  In  its  indirect  eflfects  its  action  undoubtedly 
benefited  the  more  distant  trade  center  in  the  competition 
with  one  nearer  a  point  for  the  trade  of  which  both  were 
contending  ;  but  this  was  not  an  illegal  consequence  when  it 
resulted  from  action  which  in  itself  was  impartial  as  between 
all  towns,  large  and  small.  The  Danville  case  would  there- 
fore seem  to  be  decisive  of  the  case  before  us. 

In  the  arguments  presented  on  the  hearing,  however,  an 
endeavor  was  made  to  point  out  a  distinction  between  the 
cases,  and  in  one  of  them  the  distinction  was  suppos(3d  to  be 
found  in  this  :  that  in  the  Danville  case  the  rates  complained 
of  were  made  by  the  defendant  road  exclusively,  and  were  to 
towns  on  its  own  line,  while  in  this  case  the  roads  from  Chi- 
cago to  Omaha  "  do  not  confine  themselves  to  nominating 
rates  to  the  end  of  their  lines,  but  by  a  species  of  commercial 
conspiracy  unite  with  the  Union  Pacific  and  others  in  a  pol- 
icy establisliing  joint  rates  between  their  initial  point  and 
interior  Nebraska  points  which  has  for  its  avowed  object, 
among  others,  the  building  up  the  jobbing  and  manufactur- 
ing interests  of  Chicago  to  our  most  serious  hurt."  As  there 
ifi  no  proof  of  avowal  of  such  an  object  as  is  here  stated,  we 
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may  pass  that  by  without  further  notice,  and  say  only  of  the 
distinction  here  rehed  upon  that  it  rests  upon  facts  which  in 
no  way  affect  the  principle. 

If  a  rate  when  made  by  one  company  as  a  single  rate 
would  in  law  be  unobjectionable,  it  would  be  equally  so  when 
made  by  several  as  a  joint  rate.  The  policy  of  the  law  and 
ihe  convenience  of  business  favor  the  making  of  joint  rates, 
and  the  more  completely  the  whole  railroad  system  of  the 
country  can  be  treated  as  a  unit,  as  if  it  were  all  under  one 
management,  the  greater  will  be  the  benefit  of  its  service  to 
the  public  and  the  less  the  liabiUty  to  unfair  exactions.  All 
the  joint  rates  from  Chicago  to  interior  points  in  Nebraska 
may,  therefore,  for  the  purposes  of  this  case,  be  tested  by 
the  same  rules  as  if  the  lines  were  continuous  and  under  one 
management.  The  uniting  of  the  carriers  in  making  them  is 
not  censurable  unless  the  joint  agreement  is  for  the  accom- 
plishment of  something  unlawful  or  unjust  in  itseK  or  in  its 
consequences. 

In  a  printed  brief  for  complainants,  filed  with  the  Commis- 
sion since  the  hearing,  a  different  position  is  taken.  In  that 
brief,  referring  to  the  Danville  case,  it  is  said : 

"  The  Commission  holds  that,  as  between  Danville  consid- 
ered as  a  comiictitive  point  and  local  towns  considered  as 
non-competitive  points,  the  former  is  not  entitled  to  better 
rates  than  the  latter.  We  accept  that  rule  ;  we  do  not  claim 
better  rates  for  Omaha  because  it  is  a  large  town,  at  which 
many  lines  center,  than  are  given  to  interior  towns  which  are 
small  and  are  located  upon  a  single  line.  We  go  e^ven  fur- 
ther, and  admit  that,  laying  out  of  view  the  size  of  the  town 
and  its  location  upon  one  or  several  railroads,  one  point 
should  have  as  good  rates  as  another,  regard  being  had  to 
circumstances.  It  is  here  that  we  make  our  complaint.  We 
say  that  better  rates  are  given  from  Chicago  to  interior, 
smaller,  and  non-competitive  points  than  Omaha  enjoys. 
We  claim  the  converse  of  the  rule  laid  down  by  the  Commis- 
sion in  the  Danville  case.  The  Commission  should  not  bo 
betrayed  into  error  by  a  discussion  of  the  abstract  rule  of 
the  sum  of  the  two  locals.  Our  contention  does  not  compel 
us  to  defend  that  rule.     We  say  the  sum  of  two  locals  must 
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not  SO  far  exceed  the  through  rate  as  to  operate  a  discrimin- 
ation. It  thus  appears  that  the  claim  in  favor  of  competi- 
tive points,  as  such,  made  in  the  Danville  case  is  not  made 
by  us,  and  what  is  said  in  the  opinion  on  that  point  has  no 
application  here." 

And  again : 

"  T\Tiat  we  contend  for  is  that  the  sum  of  two  locals  should 
not  unreasonably  exceed  the  through  rate.  Let  allowance 
be  made  for  the  greater  trouble  and  expense  of  re-shipments  ; 
but  you  must  not  make  the  difference  so  great  as  to  operate 
a  discrimination.  To  illustrate :  Take  a  rate  from  Chicago 
to  Omaha  of  50  cents  and  a  rate  to  Kearney,  200  miles  far- 
ther west,  of  51  cents,  so  that  Omaha  is  shut  out  of  and 
Chicago  let  into  the  trade  at  Kearney,  there  is  a  discrimina- 
tion against  Omaha  which  this  Commission  is  organized  to 
forbid." 

One  diflSculty  with  this  is  that  it  does  not  harmonize  either 
with  the  complaint  or  with  the  positions  taken  on  the  hear- 
ing. The  complaint  is  planted  distinctly  on  the  claim  that 
Omaha  is  discriminated  against  because  the  rates  from  Chi- 
cago to  Omaha  added  to  the  rates  from  thence  to  the  interior 
Nebraska  points  are  greater  than  the  rates  from  Chicargo  to 
such  points  direct.  It  was  not  conceded,  but  was  inferen- 
tially  denied,  both  in  the  complaint  and  on  the  argument, 
that  they  could  be  any  greater  and  still  be  legal.  The  dis- 
tinction which  the  brief  attempts  to  make  is  therefore  not  in 
the  case.  But  a  further  difficulty  with  it  is  that  no  evidence 
was  given  in  the  case  to  support  any  such  theory  as  the 
brief  advances,  and  if  it  is  admissible  that  "allowance  be 
made  for  the  greater  trouble  and  expense  of  re-shipment,"  we 
are  without  evidence  to  show  whether  the  difference  in  rates 
complained  of  is  or  is  not,  oii  this  theory,  too  great.  It 
would  be  impossible,  therefore,  to  decide  the  case  on  this 
theory,  even  if  the  issue  made  would  admit  of  it,  which  it 
does  not. 

We  are  constrained,  therefore,  to  hold  tliat  the  decision  in 
the  Dan^^lle  case  covers  the  one  before  us,  and  if  that  decis- 
ion is  adhered  to  this  complaint  cannot  be  sustained.  Nev- 
ertheless, this  case  has  been  pushed  with  earnestness  and  man- 
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ifest  sincerity.  We  have  listened  carefully  to  all  that  has 
been  advanced,  being  not  only  willing  but  desirous  to  over- 
rule the  former  decision,  if  satisfied  that  we  have  committed 
any  error  in  making  it.  We  shall  therefore  proceed  to  con- 
sider the  case  in  the  light  of  what  was  said  on  the  hearing, 
for  the  purpose  of  satisfying  ourselves  whether  any  reasons 
exist  for  a  change  of  opinion. 

But,  first,  we  must  repeat  here  what  in  substance  has  al- 
ready been  said,  that  this  case  cannot  be  regarded  as  one  in 
which  Omaha  and  Chicago  are  the  business  points  exclusively 
interested.  The  case  is  very  different  from  what  it  would  be 
if  that  were  the  fact.  The  nature  of  the  complaint  is  such 
that  the  sixty-one  interior  Nebraska  towns  named  in  it  are  the 
real  parties  respondent  in  interest,  while  Chicago,  though  its 
interest  may  be  large,  is  interested  only  incidentally,  and  be- 
cause the  rates  made  from  Chicago  and  Omaha,  respectively, 
to  such  interior  towns  enable  the  latter  to  obtain  their  goods 
from  Chicago  direct  cheaper  than  they  can  obtain  them  from 
Chicago  indirectly  through  the  jobbing  houses  of  Omaha. 
The  prayer  of  the  petition  can  only  be  granted  by  increasing 
the  rates  from  Chicago  to  such  interior  Nebraska  towns  with- 
out increasing  those  to  Omaha,  or  in  some  other  way  making 
a  relative  difference  in  rates  as  against  such  towns  which 
does  not  now  exist.  The  parties  who  would  directly  or  im- 
mediately suffer  in  consequence  would  therefore  be  the  towns 
whose  rates  would  be  thus  relatively  increased. 

The  justification  which  is  advanced  for  this  relative  differ- 
ence in  rates  is  that  Omaha  is  a  great  distributing  point  as 
Chicago  is,  and  entitled  as  such  to  special  rates.  It  had 
special  rates  in  the  form  of  rebates  before  the  passage  of  the 
Act  to  regulate  commerce,  and  prospered  upon  them  ;  but 
with  the  prohibition  of  rebates  and  the  giving  to  the  interior 
towns  as  favorable  rates  as  Omaha  now  obtains,  the  field  of 
its  operations  is  narrowed  and  its  business  suffers,  while 
Chicago  reaps  the  benefit  of  its  lo^es.  Omaha,  it  is  urged, 
is  thus  robbed  of  the  advantages  resulting  from  natural  loca- 
tion and  the  enterprise  of  its  citizens  in  building  it  up. 

An  obvious  embarrassment  in  attempting  to  provide  for 
and  protect  the  claim  made  on  behalf  of  trade  centers  is  that 
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it  is  impossible  that  there  should  be  any  general  agreement 
as  to  the  towns  which  can  be  regarded  as  such  trade  centers. 
Indeed,  in  the  nature  of  things,  it  is  quite  out  of  the  power 
of  any  one  to  point  out  any  test  by  which  we  may  classify 
those  which  are  and  distinguish  them  from  those  which  are 
not.  The  classification  cannot  be  by  size  merely,  for  all 
trade  centers  are  at  some  period  small,  and  if  the  classifica- 
tion is  by  amount  of  business  it  will  sometimes  be  found 
that  a  small  town  is,  in  some  articles  if  not  in  all,  doing  a 
much  larger  jobbing  business  than  another  which  is  consid- 
erably greater.  It  often  happens  that  a  small  town  w  ill  have 
a  large  business  in  the  manufacture  and  sale  of  some  one  ar- 
ticle, and  perhaps  be  as  truly  a  trade  center  for  that  article 
as  some  other  town  ten  or  twenty  times  as  great ;  but  the 
small  tow^n  which  has  begun  a  general  jobbing  trade  with 
the  hope  and  prospect  of  a  great  growth  is  not  likely  to  per- 
ceive any  justice  in  being  kept  from  the  fulfillment  of  its 
hopes  by  competition  being  precluded  through  the  more  ad- 
vantageous rates  which  are  given  to  the  larger  town  which  it 
aspires  to  rival.  If  equal  rates  will  enable  it  to  compete,  its 
business  men  are  very  certain  to  think  themselves  wronged 
if  they  are  not  given  such  rates. 

The  difficulty  in  classifying  towns  as  being  or  not  being 
trade  centers,  or,  as  some  of  the  witnesses  phrase  it,  as  being 
competitive  or  non-competitive,  is  made  very  plain  in  this 
case.  The  amended  complaint  assumes  that  none  of  the 
sixty-one  interior  points  named  is  entitled  to  the  privilege  in 
rates  which  Omaha  claims  ;  or,  in  other  words,  is  entitled  to 
be  considered  a  trade  center.  But  Mr.  Gibbcm,  a  very  intel- 
ligent witness  for  the  complainants,  concedes  that  Lincoln 
and  Fremont  are  entitled  to  that  privilege,  and  should  have 
rates  made  to  and  from  them  on  the  same  principle  that 
Omaha  seeks  to  establish  on  its  own  behalf.  At  the  same 
time  lie  apparently  thinks  it  would  be  absurd  to  concede  the 
like  privilege  to  Beatrice.  But  why  would  it  be  absurd  ?  We 
have  no  evidence  that  Beatrice  or  Kearney  or  other  towns 
named  in  the  complaint  are  entirely  without  jobbing  trade. 
From  our  general  knowledge  of  the  country  we  can  take  no- 
tice that,  as  compared  with  Omaha,  they  are  much  smaller 
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towns ;  but  we  cannot  know,  unless  informed  by  evidence, 
that  they  have  not  become,  to  some  extent,  centers  of  trade 
to  still  smaller  towns  about  them ;  and  if  the  trade- center 
theory  were  to  be  accepted  and  acted  upon,  it  might  become 
necessary  to  call  upon  the  complainants  to  throw  more  light 
upon  the  case  by  evidence,  and  to  put  before  us  more  dis- 
tinctly their  view  of  what  constitutes  a  trade  center,  and  at 
what  stage  in  the  growth  of  a  prosperous  Nebraska  town  it 
can  claim  privileges  as  such.  Upon  these  subjects  very  lit- 
tle information  was  given  on  the  hearing. 

But  a  fatal  difficulty  with  the  theory  that  a  trade  center  as 
such  is  entitled  to  specially  favorable  rates  is  found  in  the 
fact  that  it  is  in  conflict  with  the  spirit  and  purpose  of  the 
Act  to  regulate  commerce.  One  of  the  reasons  for  the  pas- 
sage of  that  act  was,  that  by  means  of  rebates  and  other  con- 
trivances, large  towns  and  heavy  dealers  secur^^d  advantages 
which  gave  them  a  practical  monopoly  of  markets  and  shut 
out  the  small  towns  and  small  dealers.  Omaha  dealers,  as 
the  evidence  shows,  formerly  had  rebates,  and  the  business 
of  the  town  prospered  to  some  extent  in  consequence  thereof. 
The  rebates  are  now  forbidden,  and  the  rates  are  not  so 
made  as  to  secure  to  dealers  the  advantages  which  the  re- 
bates formerly  gave.  This  the  witnesses  think  a  grievance  ; 
but,  if  it  be  one,  it  is  very  certain  that  it  is  not  one  which  the 
law  has  empowered  the  Commission  to  correct.  The  law,  in 
forbidding  rebates  in  the  interest  of  equality  as  between 
large  towns  and  small  and  large  dealers  and  small,  certainly 
did  not  intend  that  by  any  indirect  action  of  any  public  au- 
thority this  purpose  of  equality  should  be  neutralized.  All 
large  towns,  by  reason  of  their  being  large,  inevitably  secure 
certain  advantages  in  transportation.  They  get  more  roads, 
^lore  trains,  more  agents  and  servants  to  attend  promptly  to 
business  demands,  and  will  be  more  accommodated  within 
the  limits  allowed  by  law  than  will  smaller  towns,  but  it  does 
not  lie  within  the  power  of  this  Commission  to  add  to  these 
advantages  by  compelling  the  carriers  operating  the  lines 
which  reach  out  from  a  great  railroad  center  to  give  to  ,the 
large  towns  on  their  lines  more  favorable  rates  than  they 
give  to  those  which  are  smaller.     The  fact  that  under  rela- 
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tively  equal  rates  one  town,  by  reason  of  its  situation,  its 
size,  the  extent  of  its  manufactures  or  trade,  or  for  any  other 
reason,  secures  the  major  part  of  the  trade  with  the  small 
towns  is  not  a  fact  which  can  empower  this  Commission  to 
interfere.  There  may  be  great  hardships  in  the  situation, 
but  those  do  not  change  the  law.  In  contemplation  of  a  law 
which  was  enacted  in  the  interest  of  equality  as  between 
large  and  small  interests,  there  can  be  no  unjust  discrimina- 
tion in  giving  to  large  and  small  towns  relatively  equal  rates. 
It  is  not  a  matter  of  the  least  impoiiance,  in  a  legal  sense, 
that  the  small  towns  are  strictly  local  and  non-competitive. 
If,  under  relatively  equal  rates,  they  can  elevate  themselves 
to  the  class  of  jobbing  towns,  it  is  their  right  to  do  so ;  but, 
if  not,  they  are  still  entitled,  as  against  any  action  of  this 
Commission,  to  have  the  benefit  of  such  favorable  rates  as 
do  not  unjustly  discriminate  against  others. 

A  statement  was  made  by  Mr.  Gibbon  in  his  testimony, 
and  was  repeated  on  the  argument,  in  regard  to  the  method 
of  making  rates,  wliich  requires  some  attention.  It  was  as- 
sumed in  both  instances  that  these  defendants  in  making 
rates  from  Chicago  to  interior  Nebraska  points,  made  them 
on  a  different  principle  to  that  which  was  applied  elsewhere. 
Mr.  Gibbon  in  his  testimony  states  how  he  understands  the 
rates  to  be  made  from  New  York  to  the  Missouri  river,  and 
in  the  argument  made  on  the  hearing  and  filed  in  writing 
with  the  Commission  afterward  the  same  statement  is  in  sub- 
stance repeated,  and  is  tersely  summed  up  as  follows : 

**  We  have  already  shown  the  basis  of  construction  of  rates 
from  the  Atlantic  seaboard  to  Omaha  to  be,  for  all  practical 
purposes,  tlie  sum  of  the  locals  to  Chicago  added  to  the  lo- 
cals thence  to  the  Missouri  river." 

This  statement,  to  say  the  least,  is  exceedingly  inaccurate. 
The  rates  from  the  seaboard  to  Chicago  are  very  far  from 
being  the  sum  of  the  locals.  The  Chicago  rate  is  made  as  a 
thi^ough  rate,  and  in  making  it  the  locals  are  not  taken  as  a 
measure.  If  the  rates  from  the  seaboard  to  the  successive 
trade  centers,  such  as  Albany,  Buffalo,  Detroit,  and  Chicago 
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were  aggregated,  tlie  Cliicago  rate  would  be  much  greater 
Llian  it  is  now  ;  so  the  aggregate  of  the  locals  from  Chicago 
to  the  Missouri  river  would  be  greater  than  the  through  rate 
now  given.  Mr.  Gibbon  speaks  of  the  through  rates  from 
New  York  to  Chicago  and  from  Chicago  to  the  Missouri  river 
as  two  locals,  and  his  position  is,  that  as  the  rate  from  New 
York  to  the  Missouri  river  is  made  up  of  the  sum  of  these 
two  locals,  so  the  rate  from  Chicago  to  the  interior  Nebraska 
towns  should  be  made  up  of  the  sum  of  the  two  locals — ^first 
from  Chicago  to  Omaha  and  then  from  Omaha  to  the  interior 
town  ;  but  this  reasoning  is  on  a  purely  arbitrary  basis.  Tlie 
rate  from  New  York  to  Chicago  is  not  a  local  at  all,  but  is  in 
the  strictest  sense  a  through  rate,  and  in  making  it,  as  is 
stated  above,  the'great  intermediate  trade  centers  are  disre- 
garded. It  is  certainly  in  entire  harmony  with  the  method 
in  which  the  Chicago  rate  is  made  by  the  roads  reaching  out 
from  New  Y'ork  that  the  rate  from  Chicago  to  Lincoln,  Fre- 
mont, or  any  other  town  of  corresponding  importance  should 
be  made  as  a  through  rate,  taking  no  notice  of  intervening 
towns  in  making  it ;  but  if  the  method  of  making  rates  from 
New  York  is  examined  further  it  will  be  found  that  not  only 
are  single  through  rates  made  to  Chicago  and  to  other  great 
centers,  but  they  are  also  made  to  small  towns  and  insignifi- 
cant stations  in  Ohio,  Indiana,  Michigan,  and  Illinois,  and, 
indeed,  generally  through  the  country ;  so  that  the  practice 
of  the  defendant  roads  in  making  rates  from  Chicago  to 
towns  in  Nebraska,  large  or  small,  as  single  rates,  instead  of 
being  exceptional  and  peculiar,  is  in  accordance  with  the 
practice  generally  prevailing. 

In  making  use  of  the  term  "  through  rate  "  in  respect  to 
the  rates  from  the  seaboard  to  Chicago  and  from  Chicago  to 
Omaha  we  have  done  so  without  undertaking  to  indicate  by 
definition  the  distinction  between  what  rates  should  be  called 
through  and  local,  respectively.  The  needs  of  this  case  do 
not  call  for  such  a  definition.  To  give  some  idea  of  how 
these  rates  are  made  and  how  they  would  compare  with  rates 
where  the  hauls  are  shorter,  we  give  here  the  rates  by  the 
Pennsylvania  from  New  York  to  Chicago,  and  also  to  impor^ 
tant  towns  on  its  line  before  Chicago  is  reached,  with  the 
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distances  from  New  York  respectively — the  rates  being  on 
inercliandise  in  the  tii'st  class : 

Distance.  Rate. 

To  Trenton 56  miles.  .25 

Ilarrisburg 1D5  .33 

Pittsburgh 444  .45 

Chicago 912  .75 

We  also  give  a  like  table  of  rates  from  Chicago  on  the  Chi- 
cago and  Northwestern  : 

Distance.  Hate. 

To  Sterling 110  railos.  .30 

Clinton 138  .40 

Cedar  I^ipids 219  .SO 

Omaha 4'J2  .75 

The  points  taken  in  each  case  are  irapoitant  points,  and  it 
is  seen  at  a  glance  how  the  rates  to  Chicago  and  Omaha,  re- 
spectively, are  diminished  with  the  distance,  as  compared 
with  the  rates  to  the  other  towns,  and  how  inappro})riato 
would  be  the  designation  of  "local"  as  applied  to  them.  A 
still  more  striking  table  would  be  pres(3ntcd  if  the  compari- 
son wore  made  with  rates  from  station  to  station  along  the 
lilies  of  tlioso  roads.  Taking  the  rates  on  the  Cliicago  and 
Northwestern,  for  example,  we  find  that  tlu^  snm  of  four  lo- 
cals for  20  miles  each  might  exceed  th(;  rate  for  the  whole 
402  miles  to  Omaha,  so  that  the  carrier  may  receive  more  for 
transporting  a  like  kind  of  freight  80  miles  in  four  consign- 
ments than  for  transporting  it  492  miles  in  one  consignment. 
But  the  four  would  be  purely  local,  and  the  one  a  through 
shipment.  These  instances  distinguish  broadly  between 
what  is  local  and  what  is  through  freight,  and  they  leave  no 
question  as  to  what  term  should  be  applied  in  the  case  be- 
fore us.  Purely  local  rates  are  those  which  are  made  from 
station  to  station  and  with  some  approximation  to  distance  ; 
and  though  the  term  may  be,  and  frequently  is,  applied  more 
broadly,  it  is  never  in  railroad  circles  or  railroad  literature 
made  use  of  in  connection  with  rates  for  long  distances, 
which  are  made  in  disregard  of  rates  to  and  from  numerous 
intermediate  stations. 


^ 
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But  the  arbitrary  basis  of  the  reasoning  in  support  of  the 
complaint  on  this  branch  of  the  case  is  manifest  from  an- 
other consideration,  namely,  that  it  has  no  force  whatever 
except  upon  a  concession  of  superior  rights  to  Omaha  as 
against  other  Nebraska  towns.  In  the  argument  filed  it  is 
said : 

"  We  respectfully  submit  that  if  rates  from  Chicago  on  all 
classes  of  merchandise  to  interior  Nebraska  points  be  made 
on  the  basis  of  the  sum  of  the  locals  it  will  be  entirely  con- 
sistent with  the  mode  of  construction  obtaining  from  the  At- 
lantic seaboard  to  the  Missouri  river,  will  equalize  our  ad- 
vantages, so  far  as  figures  are  concerned,  with  Chicago,  and 
place  every  town  in  our  state  on  a  perfect  plane  of  equality 
as  to  rates." 

Now,  as  already  stated,  the  rates  from  Chicago  to  Omaha 
are  not  the  sum  of  the  locals.  If  they  were,  as,  for  example, 
if  the  Chicago  and  Northwestern  were  to  make  the  Omaha 
rates  the  sum  of  the  rates  from  Chicago  to  Clinton  and  fi*om 
Clinton  to  Omaha,  they  would  be  considerably  above  what 
they  are  now.  What  this  carrier  does,  however,  is  to  make 
a  through  rate,  disregarding  the  intermediate  rates  in  doing 
so  ;  there  is  no  sum  of  rates  about  it.  It  does  precisely  the 
same  in  making  the  rate  to  Lincoln,  to  Fremont,  to  Blue 
Springs,  and  to  all  the  other  towns  named ;  in  this  respect  it 
treats  them  all  alike.  As  it  docs  not  add  together  locals  in 
making  the  rate  to  Omaha,  neither  does  it  in  making  the  rate 
to  the  interior  Nebraska  towns.  This  certainly  is  not  illegal 
unless  Omaha  has  in  law  some  right  to  consideration  in  the 
making  of  rates  superior  to  that  of  other  Nebraska  towns. 
In  the  argument,  as  above  quoted,  it  is  assumed  that  it  has, 
for  when  it  speaks  of  placing  "  every  town  in  our  state  on  a 
perfect  plane  of  equality  as  to  rates,"  Omaha  is  by  impli(?a- 
tion  excluded  as  the  one  town  which  by  its  size,  its  import- 
ance, and  the  extent  and  nature  of  its  business  is  entitled  to 
have  its  advantages  equalized  with  those  of  Chicago  instead 
of  being  put  on  a  plane  of  equality  in  rates  with  the  others. 
We  are  compelled  to  say  that  the  law  does  not  confer  upon 
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the  Commission  the  power  thus  to  equalize  the  advantages 
of  commercial  centers. 

We  have  no  occasion  at  this  time  to  inquire  how  generally 
it  is  true  that  the  rates  from  the  seaboard  to  towns  west  of 
Chicago  are  made  up  of  the  rates  to  Chicago  added  to  the 
local  from  Chicago  to  the  point  of  destination.  When  any 
question  respecting  such  rates,  or  rates  in  any  other  part  of 
the  country,  is  presented  to  the  Commission  and  the  princi- 
ples stated  in  this  opinion  are  found  to  be  applicable  they 
will  be  applied  without  hesitation,  in  the  belief  that  they  are 
just  and  right,  and  that  they  conform  to  the  spirit  of  the  Act 
to  regulate  commerce. 

The  conclusions  of  the  Commission  may  be  summed  up  in 
verv  few  words  : 

Fii'st.  The  objection  taken  in  one  of  the  answers  to  the 
institution  of  proceedings  by  the  Freight  Bureau  of  the 
Omaha  Board  of  Trade  is  not  sustained.  The  case  of  Tlie 
YeDnont  State  Grange  v.  The  Boston  and  LoweU  Railroad 
Cohtpany  (1  Int.  St.  C.  C.  Eep.  158)  is  suflBicient  authority 
for  this  ruling. 

Second,  We  find  the  facts  constituting  the  alleged  ground 
of  grievances  to  be  as  set  forth  in  the  complaint  and  amended 
comphiint,  respectively. 

Third,  Those  facts  do  not  make  out  a  case  of  unlawful 
discrimination  by  the  defendant  carriers  as  against  the  city 
of  Omaha,  or  show  that  that  city  is  subjected  to  undue  or 
unreasonable  prejudice  within  the  meaning  of  the  third  sec- 
tion of  the  Act  to  regulate  commerce. 

Fourth.  The  complaint  must  therefore  be  held  not  sus- 
tained. 
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THE  BUSINESS  MEN'S  ASSOCIATION  OF  THE  STATE 
OF  MINNESOTA,  Petitioner,  v.  THE  CHICAGO, 
ST.  PAUL,  MINNEAPOLIS  AND  OMAHA  EAIL- 
WAY  COMPANY,  Defendant. 

Heard  at  Omaha,  Nebraska,  IMarch  19, 1888.— Decided  June  20,  1888. 

1.  One  feature  of  the  transportation  of  freight  by  railroads  in  long  hauls  on 

joint  rates,  or  what  is  usually  called  throutjh  rates,  unless  there  be  ex- 
ceptional conditions  which  modify  the  rule,  is  that  the  rate  per  ton  per 
mile  grows  less  in  proportion  to  the  groater  distance,  while  the  aggre- 
gate of  the  rate  increases  in  proportion  to  such  greater  distance ;  but 
this  is  not  found  to  exist  in  the  case  of  the  local  rates  of  a  railroad, 
where  the  stations  are  occasionally  grouped,  but  more  usually  graded 
according  to  distance,  except  as  an  incident  of  rare  and  highly  excep- 
tional conditions  of  the  transportation  service. 

2.  The  method  of  testing  the  freight  rates  of  a  railroad  by  the  rate  per  ton 

per  mile  is  one  by  which  these  rates  may  be  brought  down  to  the  nar- 
rowest point  of  scrutiny,  and  in  this  sense  is  valuable,  but  it  is  like 
looking  at  them  with  a  microscope,  for  it  ignores  all  other  tests  except 
that  which  it  alone  furnishes,  and  does  not  take  into  consideration  any 
of  the  surrounding  circumstances  and  conditions  that  enter  into  the 
making  of  the  rate,  no  matter  how  compulsory  or  imperious  these  may 
be,  and  for  this  reason  it  cannot  be  considered  a  controlling  rule  in  de- 
termining the  reasonableness  of  rates. 

3.  To  determine  the  reasonableness  and  justness  of  any  freight  rate  made 

by  a  railroad  comj^any,  all  the  surrounding  circumstances  and  conditions 
must  be  considered  as  well  as  the  rights  of  the  shipper,  and  if  these  cir- 
cumstances and  conditions  are  so  compulsory  or  imperious  that  they 
fairly  and  justly  exercise  any  controlling  influence  in  the  making  of  the 
rate,  th(>y  carmot  be  disregarded  in  a  proceeding  in  which  the  reason- 
ableness and  justness  of  the  rate  is  presented  for  determination. 

4.  The  words  "substantially  similar  circumstances  and  conditions"  as  found 

in  the  2d  and  4th  sections  of  the  Act  to  regulate  commerce,  in  certain 
important  particulars  define  the  rights  and  duties  of  earners  and  the 
rights  of  shippers  as  w(ill.  For  example  :  If  the  carrier  claims  to  act 
under  the  compulsion  of  circumstances  and  conditions  of  his  own  crea- 
tion or  eoiniivance  in  the  making  of  an  exceptional  rate,  then  these 
will  not  avail  him.  Or  if  the  carrier  claims  to  act  under  a  compulsion 
of  circumstances  and  conditions  in  the  making  of  an  exceptional  rate 
whijh  he  could  obviate  by  reasonably  fair  and  just  exertion  on  his  part, 
then  they  will  not  avail  him.  But  if  the  carrier  is  in  good  faith  acting 
under  a  compulsion  of  circumstances  and  conditions  beyond  his  control, 
not  of  his  own  connivance,  and  which  he  could  not  obviate  by  any  reas- 
onably fair  and  just  effort  on  his  part,  and  to  avoid  large  loss  adopts  ex- 
ceptional rates  on  a  portion  of  his  line,  not  imreosonable  in  themselvee, 
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and  forced  upon  him  by  tho  action  of  an  independent  state  railroad, 
which  is  not  subject  to  the  Act  to  regulate  commerce,  and  wliich  is  oper- 
ating a  slightly  shorter  and  competing  line  with  his  own,  these  are  cir- 
cumstances and  conditions  under  the  operation  of  the  statute  whi(^h 
justify  him  in  adopting  such  exceptional  rates  thus  forced  upon  him  on 
this  portion  of  his  line. 
5.  When  a  carrier,  acting  in  good  faith,  has  adopted  an  exceptional  rate, 
not  unreasonable  in  itself,  on  a  portion  of  its  line,  because  that  rate  has 
been  forced  upon  it  by  an  independent  state  railroad  company  in  direct 
competition  with  it  and  not  subject  to  the  Act  to  regulate  commerce, 
the  reasonableness  and  Justness  of  rates  on  other  portions  of  the  car- 
rier's line,  extending  into  a  far  interior  region  of  the  country  whore  no 
such  conditions  exist,  cannot  be  measured,  alone,  by  the  standard  thus 
furnished,  but  must  be  governed  by  considerations  which  fairly  and 
Justly  apply  to  them. 
6.  The  exceptional  conditions  of  railroad  transportation  in  proximity  to  the 
water-ways  of  the  great  lakes  Michigan  and  Superior,  and  of  rival  com- 
peting railway  lines  operating  between  the  ports  on  these  lakes,  as  to 
the  method  of  grouping  stations  under  the  combined  eiToct  of  the 
competition  of  these  water-ways  and  of  the  4th  section  of  the  Act  to 
regulate  commerce,  are  found  and  stated  by  the  Commission  In  this 
proceeding,  citing  and  approving  the  Manufacturers'  and  Jobbers'  Union 
of  La  Crosse  against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, 1  Interstate  Commerce  Commission  Reports,  page  032. 

7.  The  conditions  of  transportation  on  that  portion  of  defendant's  linos  In  a 

broad  extent  of  far  interior  country  where  it  Is  In  competition  with  other 
great  rival  railway  lines  extending  to  Lake  Michigan  ports,  while  that 
of  the  defendant  extends  to  Lake  Superior  ports,  and  the  relation  of 
each,  arising  therefrom,  examined,  found  and  considered  by  the  Com- 
mission. 

8.  The  Act  to  regulate  commerce  was  not  enacted  to  destroy  competition, 

and  the  establishment  of  the  rule  of  the  rate  per  ton  per  mile,  Insisted 
upon  by  the  complainant,  would  have  very  much  the  elToot  of  practically 
making  the  rates  charged  for  a  long  distance  at  the  stations  along  tho 
line  of  the  defendant  and  Its  great  rivals,  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  and  the  Minneapolis  &  St.  Louis  Railway,  in  the  nature 
of  strict  mileage  rates,  thereb}'  destroying  competition  to  a  large  extent 
at  these  stations,  unsettling  the  business  of  their  shippers,  conferring 
upon  them  no  practical  benefits,  and  loading  the  business  of  the  carrier 
and  the  shipper  at  every  such  station  with  a  multitude  of  infinitesinr 
fractions  nowhere  known  In  the  business  of  railroads. 

9.  Elaborate  tariffs  of  rates,  the  result  of  competition,  made  by  one  of  bo\  ■ 

eral  great  railway  systems,  all  competing  for  the  business  of  a  large  ex- 
tent of  territory,  are  examined  and  considered  in  connection  with  those 
of  its  competitors,  and  with  a  view  not  to  break  down  the  legitimate 
competition  thus  existing,  whereby  rates  are  cheapened  to  the  public 
generally,  and  these  railways  are  correspondingly  benefited  in  performing 
the  work  for  which  they  were  chartered  and  constructed. 
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J,  31,  BurUngaine,  Esq,^  Counsel  for  Petitioner. 
J,  D,  Howe,  Es(j.y  Counsel  for  Defendant. 

REPORT   AND   OPINION   OF  THE   COMMISSION. 

Br/  GG,  Commissioner  : 

The  complaint  in  this  proceeding  avers  that  petitioner  is 
an  association  consisting  of  the  several  boards  of  trade,  busi- 
ness men's  associations,  and  farmers'  organizations  of  the 
State  of  Minnesota,  and  that  the  object  of  the  organization 
is  to  secure  equal  and  reasonable  rates  for  the  transportation 
of  persons  and  property  in  accordance  with  state  and  national 
legislation. 

It  avers  that  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railway  Company  is  an  organization  duly  incorpo- 
rated under  the  laws  of  the  State  of  Wisconsin,  and  owning 
and  operating  lines  of  railway,  and  doing  business  as  a  com- 
mon carrier  in  the  transportation  for  hire  of  passengers  and 
property  in  the  States  of  Wisconsin,  Minnesota,  Iowa,  and 
Nebraska. 

It  avers  that  the  defendant  railway  company,  for  its  servi- 
ces as  such  common  carrier  in  carrying  merchandise  of  all 
kinds  and  classes  from  Superior,  Ashland,  W^ashburn,  Bay- 
Held,  and  Duluth,  Lake  Superior  ports,  to  stations  on  its 
line  of  road  above  indicated,  has  established  and  publislied 
a  tariff  of  freights  and  charges,  as  it  of  right  ought  to  do, 
which  establishes  and  makes  a  reduced  rate  per  ton  per  mile 
for  the  greater  distance  from  said  lake  ports  for  all  stations 
on  its  line  of  road  between  them  and  St.  Paul,  Minnesota,  an 
average  distance  of  185  miles,  while  in  the  same  tariffs  for  a 
continuous  transportation  of  the  same  freights,  over  the  same 
line  and  from  the  same  points  of  origination,  it  establishes 
and  makes  a  higher  through  rate  per  ton  per  mile  for  the 
stations  west  and  south  of  St.  Paul.  In  support  of  this 
charge  the  petitioner  makes  part  of  its  petition  a  table  of 
extracts  from  said  tariff,  wherein  the  rate  per  ton  per  mile  is 
figured  from  the  rates  and  distances  as  above  stated,  show- 
ing, as  it  is  claimed,  the  results  averred  by  the  petitioner. 
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Tliat  on  the  first  four  classes  of  freight  all  stations  in  the 
SbLxtG  of  Minnesota  south  of  Henderson  and  on  said  line  of 
til  €3  said  defendant  railway  are  charged  an  unreasonable  rate 
aiit.1.   rate  per  ton  per  mile. 

TTliat  on  the  fifth  class  (the  most  important  class  of  general 
mt^x'oliandise)  all  stations  in  the  State  of  Minnesota  south  of 
Sb.  I^aul  on  the  said  line  of  road  arc  charged  an  unreason- 
al>lf£5   rate  and  rate  per  ton  per  mile. 


at  on  classes  A  and  B  all  stations  south  of  Henderson 
on.  «a,id  line  are  charged  an  unreasonable  rate  and  rate  per 
ton   j>er  mile. 

Til  at  on  class  E  all  stations  south  of  Mankato  on  said  line 
aro   charged  an  unreasonable  rate  and  rate  per  ton  per  mile. 

Til  at  on  classes  C  and  D  all  stations  on  said  line  south  of 
St.  I?aul  are  charged  an  unreasonable  rate  and  rate  per  ton 
r^r  mile. 

That  on  the  classes  of  coal  and  grain  (staples  of  vital  im- 
r<^vtance)  all  stations  on  said  line  of  road  are  charged  an  un- 
rt^ttsonable  rate  and  rate  per  ton  per  mile. 

That  such  charges  are  unjust  and  unreasonable  and  in  vio- 
^^tion  of  section  1  of  an  Act  to  regulate  commerce,  approved 
February  4,  1887. 

That  by  such  charges  such  common  carrier  gives  an  undue 
^^id  unreasonable  preference  and  advantage  to  several  cer- 
tain stations  and  localities  along  the  line  of  the  said  route, 
•uid  to  the  same  extent  subjects  the  certain  other  stations 
'Jiul  localities  to  undue  and  unreasonable  prejudice  and  dis- 
lulvantage,  in  violation  of  section  3  of  said  Act. 

The  prayer  of  the  petition  is  that  the  charges  made  in  it 
may  be  investigated,  and  if  established,  that  an  order  shall 
he  made  to  said  common  carrier  to  amend  its  tariifs  of  rates 
and  charges  so  that  it  shall  not  now  nor  at  any  time  in  the 
fature  charge  as  high  a  rate  per  ton  per  mile  for  the  longer 
as  for  the  shorter  haul  aforesaid,  and  that  such  proportionate 
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rates  may  be  recommended  as  shall  be  just  and  reasonable, 
and  as  shall  prevent  all  undue  preferences  and  advantages 
and  all  undue  and  unwarranted  prejudices  and  disadvan- 
tages. 

The  defendant  railway  company,  answering  this  complaint, 
admits  that  it  is  a  corporation  chartered  under  the  laws  of 
the  State  of  Wisconsin,  and  owns  and  operates  lines  of  rail- 
way and  is  doing  business  as  a  common  carrier  over  such 
lines  in  the  transportation  for  hire  of  passengers  and  prop- 
erty in  the  States  named  in  the  complaint. 

It  neither  admits  nor  denies  the  averment  in  the  complaint 
that  petitioner  is  an  association  consisting  of  the  several 
boards  of  trade,  business  men's  associations,  and  farmers' 
organizations  of  the  State  of  Minnesota  or  the  objects  of  said 
association. 

It  admits  that  as  such  common  carrier  it  has  established 
and  published  the  tariff  of  freights  and  charges  from  Superior 
and  other  Lake  Superior  ports  to  stations  on  its  line  in  the 
State  of  Minnesota  and  to  other  stations  mentioned  in  the 
compUiint. 

It  avers  that  even  if  it  be  true,  as  charged  in  the  complaint, 
that  defendant  "  establishes  and  makes  a  reduced  rate  per 
ton  per  mile  for  the  greater  distance  from  said  lake  ports  for 
all  stations  on  its  lines  of  road  between  them  and  St.  Paul, 
Minnesota,  an  average  distance  of  185  miles,  while  in  the 
sartae  tariffs  for  a  continuous  transportation  of  the  same 
freights,  over  the  same  line  and  from  the  same  point  of  origi- 
nation, it  establishes  and  makes  a  higher  through  rate  per 
ton  per  mile  for  stations  south  and  west  of  St.  Paul,"  yet,  if 
such  statements  are  true,  the  defendant  has  not  thereby  vio- 
lated any  law  of  the  United  States. 

The  answer  further  denies  all  the  other  averments  of  the 
complaint. 

On  the  hearing,  the  evidence  adduced  in  this  proceeding 
by  the  petitioner  consisted  of  the  tariffs  in  force  upon  the 
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railroad  and  those  proposed  to* be  put  in  force  March  26th, 
1888,  of  which  notice  had  been  given  to  that  effect,  and  also 
oral  testimony  in  relation  to  these  tariffs  and  tables  showing 
the  relative  rates  per  ton  per  mile  on  freight  between  stations 
along  its  line.  It  was  admitted  at  the  hearing'  by  the  peti- 
tioners that  as  to  the  first  four  classes  of  freight  there  wa» 
no  serious  ground  of  complaint,  and  that  these  would  not. 
have  been  embraced  in  the  complaint  but  for  the  other  mat- 
ters complained  of. 

The  evidence  in  suppoi-t  of  the  complaint  was  mainly  di- 
rected at  class  5,  class  A,  and  the  commodity  tariffs  on  coal 
and  grain. 

The  chief  articles  in  the  5th  class,  car-loads,  are :  apples,, 
beans  or  peas,  dried  beef,  canned  meats  and  fish,  cider  in 
wood  ;  coffee — green ;  crockery  and  earthenware ;  fish — dried ;. 
glucose  ;    hides — green  ;    hollow   ware — iron  ;    axle — w:agon  ; 
iron — bar,  band,  boiler,  rod  ;  car  wheels  and  axles  ;  castings — 
iron,  machinery,  chain  in  casks,  nails  and  spikes,  nuts,  bolts, 
rivets,  washers,  hinges ;  kraut,  meats,  and  vegetables — dried, 
or  desiccated ;  molasses  in  barrels,  kits,  or  kegs  ;  oil — coal, 
carbon,  crude  petroleum,  petroleum,   lubricating,    naphtha, 
gasoline,  in  tank  cars;  oil — coal,  in  wood  or  iron  barrels ; 
oil — cotton-seed,  in  barrels;  oil — linseed,  in  barrels ;  oysters — 
cove  or  pickled ;  rice,  rice  flour,  rice  meal,  and  broken  rice ;, 
rubber,  roofing  material ;  shot  in  bags,  kegs,  or  boxes  ;  soap 
—common  ;  soap  powder  and  washing  and  scouring  com- 
pounds ;  stoves,  furnaces  ;  furnace  castings,  grate  bars  and 
castings,  rocking  grates  and  iron  thimble  collars ;  also  stove 
plate  and  stove  furniture ;   sugar — except  maple  or  lemon, 
synip  N.  O.  5,  in  barrels  or  kegs ;  tallow  :  tile  roofing ;  vin- 
egar in  wood ;  wire  cable ;    wire — fence,  barbed  and  tele- 
graph. 

The  chief  articles  in  Class  A,  car-loads,  are  :  agricultural 
implements  ;  broom-corn,  in  bales ;  fire-engines ;  bedsteads, 
chair-stuff,  and  tables ;  handles — wood  ;  machinery ;  man- 
tels— iron,  marble,  or  slate;  mills — cider;  mills — bark,  cane, 
cob,  grain,  hominy,  or  paint ;  mills — saw ;  mill-stones ;  po- 
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tatoes — sweet ;  poultry — alive  ;  presses — broom-corn,  cheese, 
cider,  copying,  hay ;  pumps — chain  ;  pumps — iron  ;  pumps — 
steam  ;  safes — cheese  ;  scrapers — road  ;  seed — Alfalfa,  Lu- 
cerne, clover,  timothy,  cane,  broom-corn,  Hungarian,  and 
rape  ;  sheep  dip  ;  stump-pullers ;  trucks — logging  ;  vehicles  ; 
carts — mining,  dump,  or  hand ;  wagon  wheels,  wheelbarrows, 
wire  binding  for  harvesters'  boxes. 

On  this  evidence  petitioner  contended  that  these  rates 
were  unjust  and  unreasonable  in  the  particulars  averred  in 
the  petition.  The  evidence  was  also  directed  to  the  coal  and 
grain  rates  made  in  these  tarifls. 

On  the  part  of  the  defendant  railway  company  the  evi- 
dence at  the  hearing  consisted  of  its  tariffs  in  force  and  to 
be  put  in  force  March  2Gth,  1888,  of  which  notice  had  been 
given  as  required  by  the  statute,  ^vith  notations  upon  each 
of  these  of  the  rate  per  ton  per  mile  on  freight  transported 
over  its  line  to  its  different  stations;  oral  testimony  as  to 
how  and  upon  what  reasons  all  its  different  rates  were  made  ; 
tables  of  comparison,  tending  to  show  that  those  rates  were 
as  low  as,  and  in  most  instances  lower  than,  those  on  neigh- 
boring and  competing  lines  upon  the  same  articles  of  freight ; 
and  that  the  increase  of  the  rate  per  ton  per  mile  on  most  of 
its  articles  of  freight  south  and  west  of  St.  Paul  was  justified 
iby  its  condition  and  circumstances,  had  long  been  in  forc^, 
had  never  been  complained  of  by  any  shipper  before,  and 
was  not  in  conflict  with  the  rule  of  making  rates  by  other 
railroad  lines  of  the  country  similarly  situated ;  and  that  its 
increase  of  rate  per  ton  per  mile  was  caused  by  its  grading 
its  rates  between  stations  according  to  distance.  Upon  this 
evidence  it  insisted  that  all  of  its  rates  were  just  and  reason- 
able. 

Without  enumerating  at  length  all  the  details  of  the  evi- 
dence thus  submitted,  all  of  which  we  have  carefully  exam- 
ined and  considered,  we  deem  it  necessary  to  state  only  our 
findings  upon  the  facts  shown  by  this  evidence,  which  are 
material  to  the  merits  of  the  controversy,  and  to  the  con- 
clusions we  have  reached.  These  findings  of  fact  we  now 
state: 
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The  petitioner  is  an  association  consisting  of  the  several 
boards  of  trade,  business  men's  associations,  and  farmers' 
organizations  in  the  State  of  Minnesota,  and  the  object  of 
the  association  is  to  secure  equal  and  reasonable  rates  of 
transportation  of  persons  and  property  in  accordance  with 
state  and  national  legislation.  The  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Railway  Company  is  a  corporation  in- 
corporated under  and  by  virtue  of  the  laws  of  the  State  of 
Wisconsin.  It  owns  and  operates  a  large  system  of  lines  of 
railway,  and  does  business  as  a  common  carrier  in  the  trans- 
portation  of  persons  and  propeiiy  in  the  States  of  Illinois, 
Wisconsin,  Minnesota,  Iowa,  and  Nebraska.  Its  rates  as- 
sailed in  this  proceeding  are  upon  shipments  over  the  line 
from  Washburn,  Baytiekl,  and  Ashland,  each  a  Lake  Supe- 
rior port,  to  points  south  and  west  of  St.  Paul.  The  com- 
plaint relates  to  its  rates  at  the  following  stations :  Hender- 
son, Le  Sueuer,  St.  Peter,  Mankato,  Medalia,  St.  James, 
Windom,  Worthington,  Loverne,  Pipestone,  Sioux  Falls,  and 
Sioux  City.  Its  shipments  south  and  west  from  Lake  Supe- 
rior ports  are  chiefly  from  Washburn.  Its  rates  as  between 
Washburn  and  St.  Paul,  a  distance  of  188  miles,  are  con- 
ceded to  be  reasonable  and  just.  These  last-named  rates  afe 
rates  made  by  the  St.  Paul  and  Duluth  railroad,  a  much 
shorter  line  from  St.  Paul  to  Duluth — a  large  and  important 
Lake  Superior  port — which  line  is  wholly  within  the  State  of 
Minnesota,  152  miles  in  length,  not  within  the  superintending 
control  of  the  Act  to  regulate  commerce,  approved  February 
4,  1887,  and  are  thus  forced  upon  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha  Railway  Company,  which  must  make 
the  same  rates  between  Washburn,  Bayfield,  and  Ashland, 
on  the  one  hand,  and  St.  Paul  on  the  other,  or  else  go  out  of 
the  business,  or  sustain  very  great  financial  loss.  By  a 
branch  of  its  line  extending  from  Superior  Junction  to  Supe- 
rior, a  port  on  Lake  Superior,  and  reaching  to  Duluth,  the 
defendant  also  has  a  line  extending  from  St.  Paul  to  Duluth, 
and  by  this  line  the  distance  from  St.  Paul  to  Duluth  is  178 
miles.  The  rate  per  ton  per  mile  on  these  roads  from  aU 
these  Lake  Superior  ports  by  defendant's  lines  to  St.  Paul  is 
one  that  continually  grows  less  as  the  distance  increases, 
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while  the  aggregate  charge  grows  greater  with  the  distance 
the  freight  is  transported,  as  between  these  Lake  Superior 
ports  and  St.  Paul.  It  is  one  of  the  necessities  of  the  pres- 
ent situation  that  rates  from  and  to  these  Lake  Superior 
ports  from  St.  Paul  must  be  substantially  the  same.  The 
rates  from  Washburn  to  St.  Paul  are  not  remarkably  low 
rates. 

From  St.  Paul  to  stations  on  its  line  south  and  west,  such 
as  Henderson,  Le  Sueuer,  St.  Peter,  Mankato,  Medalia,  St. 
James,  Windom,  Worthington,  Loverne,  Pipestone,  Sioux 
Falls,  and  Sioux  City,  as  to  the  first  four  classes  of  freight 
the  rates  are  graded,  usually,  according  to  distance,  in  some 
instances  grouped  so  as  to  make  the  same  rate  at  contiguous 
stations.  These  rates  are  conceded  to  be  substantially  rcas- 
onable  by  the  petitioner,  and  we  do  not  find  from  the  evi- 
dence that  they  are  unreasonable  or  unjust.  We  mention 
these  stations  because  they  are  those  that  are  named  in  the 
complaint. 

From  and  to  these  stations  rates  are  graded  in  much  the 
same  manner  on  articles  in  the  5th  class,  in  the  A  class,  and 
upon  coal  and  grain  as  in  the  first  four  classes  named,  except 
that  at  some  of  the  stations  the  rate  p^r  ton  per  mile  in- 
creases somewhat  more  in  proportion  to  distance  than  does 
the  rate  per  ton  per  mile  upon  articles  embraced  in  other 
classes  of  freight,  while  in  other  instances  they  do  not,  and 
there  is  also  the  same  occasional  grouping  of  stations.  The 
increase  of  the  rate  per  ton  per  mile  at  the  stations  south 
and  west  of  St.  Paul  results  from  the  grading  of  the  rates  at 
these  stations  according  to  distance. 

The  defendant's  line  from  Duluth  and  Washburn  through 
St.  Paul  to  the  stations  in  the  State  of  Minnesota  and  Terri- 
tory of  Dakota  and  into  Western  Nebraska  is  crossed  fifteen 
times,  at  about  an  average  distance  of  twenty-seven  miles 
apart,  by  lines  of  railroad  which  lead  directly  to  ports  on 
Lake  Michigan.  There  is  a  sharp  competition  for  business 
on  defendant's  line  south  and  west  of  St.  Paul,  between  busi- 
ness seeking  the  Atlantic  coast  by  way  of  Lake  Michigan, 
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iliuing  the  season  for  navigation,  and  tlie  trunk  lines  at  all 
times,  and  such  business  seeking  the  same  destination  over 
defendant's  lines  by  way  of  Lake  Superior,  during  the  navi- 
gable season,  and  the  lines  of  railway  connecting  with  the 
Canadian  systems  at  all  times.  A  fixed  relation  of  rates  to 
meet  this  condition  of  affairs  exists,  and  these  rates  appear 
to  have  been  established  after  numerous  rate-wars  between 
the  great  competitive  lines.  To  illustrate :  The  rate  from 
Sioux  City  to  Duluth,  which  is  the  same  as  to  Washburn,  is 
the  same  as  the  rate  from  Sioux  City  to  Chicago,  and  the 
rate  from  Mankato  to  Duluth  or  Washburn  is  the  same  as 
the  rate  from  Mankato  to  Chicago.  This  is  because  Chicago 
Ls  the  eastern  terminus  of  the  Chicago  and  Northwestern 
railway,  as  Washburn  is  the  northeastern  terminus  of  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  railway  for 
Lake  Superior  business,  and  Mankato  is  the  crossing  point 
of  these  great  rival  lines,  where  freight  could  be  made  to  go 
either  to  Chicago  or  Washburn,  according  to  difference  in 
rates.  The  rates  made  on  defendant's  line  at  these  points 
are  so  arranged  as  to  meet  this  competition,  and  at  the  same 
time  are  so  graded  and  grouped  as  to  avoid  a  violation  of  the 
•ith  sectiou  of  the  Act  to  regulate  commerce,  approved  Feb- 
ruary 4,  1887. 

A  large  portion  of  the  traffic  of  the  defendant's  road,  com- 
mencing at  Washburn  and  destined  for  points  south  and 
wi'st  of  St.  Paul,  is  through  freight.  A  large  portion  of  its 
east-bound  traffic  is  wheat  that  is  dropped  at  Minneapolis 
and  is  therefore  local  freight.  There  is  no  evidence  as  to  the 
amount  of  defendant's  shipments  south  and  west  from  Supe- 
rior and  Duluth. 

For  a  considerable  distance  south  and  west  of  St.  Paul  the 
defendant's  railway  line  runs  somewhat  parallel  to  the  Chi- 
cago, Milwaukee  and  St.  Paul  railway  and  the  Minneapolis 
and  St.  Louis  railway.  Stations  upon  these  several  lines  are 
frequc^ntly  competitive,  but  in  no  instance  is  the  distance  ex- 
actly the  same  from  the  points  of  origin  of  the  freight.  To 
require  a  constant  decrease  in  the  rate  per  ton  per  mile  as 
the   distance   increases   over   which   freight    is   transported 
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would  have  much  the  same  effect  upon  the  business  of  these 
railroads  at  these  stations  as  would  an  equal  mileage  distance 
tariff.  An  equal  mileage  distance  tariff  for  each  of  these  sta- 
tions on  each  of  these  railways  would  destroy  competition, 
and  so  would  the  establishment  of  an  equal  rate  per  ton  per 
mile.  The  establishment  of  rates  to  such  stations  based 
upon  an  equal  rate  per  ton  per  mile  would  also  result  in  a 
system  of  infinitesimal  fractions  in  the  rates  at  these  stations, 
nowhere  known  in  the  railroad  business,  and  which  would 
result  in  constant  confusion  in  the  carriers'  business  as  well 
as  the  business  of  shippers,  accomplishing  no  substantial 
and  practical  benefits  to  the  communities  surrounding  theso 
stations. 

A  result  of  the  competition  of  the  water  lines,  afforded  by 
Lakes  Superior  and  Michigan  on  the  one  hand,  whicli  are 
not  subject  to  the  provisions  of  the  Act  to  regulate  commerce, 
and  in  connection  with  these  the  operation  of  the  4tli  section 
of  the  Act  to  regulate  conim(^rce  U[)on  the  railroads  has  been 
a  phenomenally  low  standard  of  rates  diffused  over  a  very 
large  section  of  country-  situated  between  the  rival  ports  on 
these  lakes  and  the  lines  of  railway  extending  from  them  to 
St.  Paul  and  Minneapolis.  Before  tlio  enactment  of  the  Act 
to  regulate  commerce  this  existed  as  to  only  a  very  few  sta- 
tions, but  since  then,  from  the  causes  named,  it  has  ])revailed 
over  a  large  extent  of  country,  and  numerous  stations  on 
these  railroads,  vridely  distant  from  each  other,  have  tho 
same  groups  of  rates.  The  same  results  have  not  reached 
into  the  interior  south  and  west  of  Mankato  to  anvthincj  like 
the  same  extent.  The  interior  points  on  the  lines  southland 
west  of  Mankato  are  indeed  greatly  benefited  by  this  condi- 
tion of  affairs  in  their  through  rates  to  and  from  distant  mar- 
kets, though  not  to  the  same  extent  as  points  situated  along 
the  railway  lines  between  these  rival  lake  ports.  In  the  one 
instance,  grouping  of  stations  so  as  to  give  them  the  same 
rates  is  a  present  peculiarity  of  the  situation ;  and  in  the  other, 
owing  to  greater  distance  from  theso  water-ways,  interior 
locality,  a  much  lighter  volume  of  freight,  large  increase  of 
cost  of  transportation  and  expense  of  maintaining  operation 
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in  proportion  to  the  less  volume  of  business,  and  the  much 
i^cater  absence  of  competition,  it  results  that  the  grading  of 
the  rates  at  stations  according  to  distance  becomes  also,  to  a 
considerable  extent,  a  necessity  of  the  situation,  though  in 
some  instances  these  are  grouped. 

These  findings  of  fact  are  such  as  we  make  upon  the  com- 
plaint, as  made,  and  the  evidence  in  reference  to  it ;  and,  as 
required  by  the  statute,  we  now  proceed  to  state  our  conclu- 
sions. 

The  questions  involved  in  this  proceeding  are  of  an  impor- 
tant character  to  the  public  in  a  large  section  of  the  country 
as  well  as  to  the  carriers.  Features  of  some  of  these  ques- 
tions as  then  presented  we  have  had  occasion  to  consider  and 
discuss  in  other  proceedings,  but  others  of  them  have  not 
heretofore  been  presented  in  any  controversy  for  our  deter- 
mination. 

Substantially  there  are  two  specific  charges  in  the  com- 
plaint. One  is  that  the  rates  are  unreasonable  and  unjust ; 
the  other  is  that  the  rate  per  ton  per  mile  is  unreasonable 
and  unjust.  These  two  charges  are  made  against  the  rates 
to  all  of  a  certain  class  of  stations  named  under  six  different 
heads  in  the  complaint.  The  stations  thus  sjoeeifically  named 
in  the  complaint  are  Henderson,  Le  Sueuer,  St.  Peter,  Man- 
kato,  Medalia,  St.  James,  Windam,  Worthington,  Loverne, 
Pipestone,  Sioux  Falls,  and  Sioux  City.  But  intermediate 
stations  not  specially  mentioned  are  also  included  in  the 
general  terms  of  the  complaint. 

The  complaint,  after  averring  that  the  rates  charged  by 
the  defendant  between  AVashburn,  Bayfield,  Superior,  Ash- 
land, and  Dulutli,  Lake  Superior  ports,  to  St.  Paul  are  reas- 
onable rates,  and  that  in  making  them  the  rule  is  observed 
of  making  a  reduced  rate  per  ton  per  mile  from  these  lake 
ports  to  all  stations  on  the  line  of  railroad  for  the  greater 
distance  to  St.  Paul,  which,  it  is  alleged,  is  the  correct  rule 
on  the  subject,  proceeds  to  charge  that  as  to  stations  south 
and  west  of  St.  Paul  this  rule  is  violated,  and  not  only  much 
higher  rates  are  charged  on  freight  in  consequence  of  this 
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violation,  but   also   in  the  manner  in  which  the  rates  are 
graded  at  many  of  these  stations. 

At  the  outset  we  find  it  necessary  to  examine  and  consider 
the  primary  proposition  involved  in  petitioner's  complaint, 
which  is  that  as  to  rates  between  the  above-named  Lake  Su- 
perior  ports  and  St.  Paul,  which  are  conceded  to  be  reason- 
able, fair,  and  just,  and  as  following  the  rule  that  the  rate 
per  ton  per  mile  must  be  less  for  the  greater  distance,  and 
that  these  should  furnish  the  rule  for  making  all  other  rates 
on  defendant's  line  south  and  west  of  St.  Paul.  But  little  of 
the  freight  brought  by  defendant  south  from  these  lake  ports 
comes  from  Ashland,  Superior,  and  Bayfield.  Nearly  all  of 
it  originates  at  Washburn.  There  was  no  evidence  as  to  the 
amount  of  freight  it  brings  from  or  carries  to  Duluth.  The 
distance  between  this  point  and  St.  Paul  by  defendant's  line 
is  178  miles.  The  distance  from  Washburn  to  St.  Paul  by 
defendant's  line  is  188  miles.  The  distance  from  St.  Paul  to 
Duluth — another  large  and  important  Lake  Superior  port, 
not  far  distant  from  Washburn,  and  rival  and  competitive 
with  it — by  way  of  the  St.  Paul  and  Duluth  railroad  is  152 
miles.  The  St.  Paul  and  Duluth  railroad  is  a  State  road, 
and  having  both  its  termini  in  the  State  of  Minnesota,  and, 
so  far  as  its  business  is  concerned,  which  is  not  interstate,  is 
not  governed  by  the  provisions  of  the  Act  to  regulate  com- 
merce. The  rates  made  by  the  St.  Paul  and  Duluth  railroad 
between  Duluth  and  St.  Paul  are  considerably  lower  than 
any  rates  which  the  defendant  has  on  its  line  of  railway  any- 
where, excerpt  between  Washburn  and  St.  Paul,  and  Superior 
and  Duluth  and  St.  Paul,  and  are  adopted  by  the  defendant 
as  to  freight  between  Washburn  and  St.  Paul,  because  it  is 
obliged  to  carry  this  freight  at  the  same  rate  that  the  St. 
Paul  and  Duluth  railroad  carries  freight  from  Duluth  to 
St.  Paul  or  else  virtually  go  out  of  the  business,  or  if  remain- 
ing in  it,  to  lose  a  great  part  of  this  business  and  thereby 
sustain  large  financial  loss.  At  the  same  time  these  rates 
between  Washburn  and  St.  Paul  are  not  exceptionally  low 
rates.  If  it  were  true  that  the  defendant,  without  being  co- 
erced into  making  these  rates  between  Washburn  and  St. 
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Paul  by  a  state  railroad  not  subject  to  the  provisions  of  the 
Act  to  regulate  commerce,  had  made  these  rates  of  its  own 
choice,  then  there  might  be  much  force  in  the  ground  as- 
sumed by  the  petitioners.  As  it  is,  however,  the  fact  that 
the  defendant  railway  company  adopts  these  rates,  not  as  a 
matter  of  choice,  but  because  it  is  compelled  to  do  so  in  con- 
sequence of  the  rates  made  by  the  St.  Paul  and  Duluth  rail- 
road from  Duluth  to  St.  Paul,  or  else  sustain  large  and  irre- 
parable loss  from  failing  to  do  so,  is  a  factor  in  the  situation 
that  cannot  be  disregarded.  Ur)on  business  principles  it  is 
clear  that  the  defendant  railway  company  would  proceed  on 
a  management  that  would  be  greatly  prejudicial  to  those  who 
have  invested  their  money  in  its  corporate  enterprise;  if  it 
did  not  adopt  the  same  rates  from  Washburn  to  St.  Paul 
that  the  St.  Paul  and  Duluth  railroad  has  made  from  Duluth 
to  St.  Paul,  provided  it  can  do  so  consistently  with  law.  As 
stations  on  its  line  south  and  west  of  St.  Paul  this  currier 
does,  indeed,  in  many  instances,  have  to  meet  competition, 
but  it  is  the  competition  of  carriers  whi^h,  like  itself,  are 
subject  to  the  provisions  of  the  Act  to  regulate  commerce, 
and  as  against  them  it  has  the  protection  afforded  by  the 
statute.  Nowhere  else,  except  between  Washburn  and  St. 
Paul,  does  it  encounter  the  competition  of  a  line  of  railroad 
having  its  termini  exclusively  within  the  limits  of  one  state 
and  operating  a  shorter  line  of  road,  which  makes  rates  that 
it  is  compelled  to  adopt. 

The  question  then  arises,  Do  these  conditions  and  circum- 
stances justify  the  defendant  in  adopting  the  rates  it  does 
between  Washburn  and  St.  Paul?  The  words  "substan- 
tially similar  circumstances  and  conditions,"  as  found  in  the 
second  and  fourth  sections  of  the  Act  to  regulate  commerce, 
as  we  understand  and  construe  them,  in  certain  important 
particulars  define  the  duties  and  rights  of  carriers,  and  the 
rights  of  shippers  as  well.  If  the  carrier  claims  to  act  under 
a  compulsion  of  circumstances  and  conditions  of  his  own 
creation  or  connivance  in  the  making  of  an  exceptional  rate, 
then  these  will  not  avail  him.  If  the  carrier  claims  to  act 
under  a  compulsion  of  circumstances  and  conditions,  which 
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he  could  obviate  by  reasonably  fair  and  just  exertion  on  his 
part  in  the  making  of  an  exceptional  rate,  then  they  will  not 
avail  him.  But  if  the  carrier  is  in  good  faith  acting  under 
the  compulsion  of  circumstances  and  conditions  beyond  his 
control,  not  of  his  connivance,  and  which  he  could  not  obvi- 
ate by  any  reasonably  fair  and  just  effort  on  his  part,  and  to 
avoid  overwhelming  loss  adopts  exceptional  rates  forced  on 
him  by  the  action  of  an  independent  state  road  which  is  not 
subject  to  the  Act  to  regulate  commerce,  and  which  is  operat- 
ing a  shorter  and  competing  line  with  his  own,  these  are,  in 
our  opinion,  under  the  operation  of  the  statute,  circumstances 
and  conditions  which  justify  him  in  doing  so. 

Can  it  then  be  said  to  be  a  fair  basis  of  comparison  to  take 
these  rates  between  Washburn  and  St.  Paul  as  the  standard 
for  wliat  should  be  reasonable  rates  at  stations  on  defend- 
ant's line  south  and  west  of  St.  Paul  ?  We  think  not.  The 
rates  of  defendant  between  Washburn  and  St.  Paul  are  not 
made  b}^  the  delVndant  upon  the  ground  that  they  are  reas- 
onable, but  are  adopted  from  the  necessity  of  the  situation, 
and  as  forced  upon  it  by  the  St.  Paul  and  Duluth  Railroad 
Company.  It  results  from  what  we  have  stated  tliat  the  rates 
of  the  defendant  at  its  stations  south  and  west  of  St.  Paid  on 
shipments  from  AVashburn,  Bayfield,  and  Ashland,  as  to  their 
reasonableness  and  justness,  must  be  determined  by  other 
considerations  than  the  mere  fact  that,  as  between  these  Lake 
Superior  ports  and  St.  Paul,  the  defendant  is  compelled  to 
adopt  comparatively  lower  rates  made  by  the  St.  Paul  and 
Duluth  Railroad  Company. 

The  stations  south  and  west  of  St.  Paul  on  the  defendant's 
line,  as  we  have  found,  are  occasionally  graded,  and  in  other 
instances  grouped,  so  as  to  avoid  violating  the  fourth  section 
of  the  Act  to  regulate  commerce  by  making  a  greater  aggre- 
gate charge  for  the  transportation  of  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the  longer  dis- 
tance. The  manner  in  which  these  stations  are  grouped, 
where  they  are  grouped,  does  not  appear  to  work  injuriously 
by  giving  to  the  shippers  of  one  community  relatively  better 
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rates  than  another  in  the  shape  of  unjust  discrimination. 
The  stations,  on  the  other  hand,  that  are  grade,  dappear  to 
be  so  graded  according  to  distance  as  to  make  the  aggregate 
cliarge  relatively  higher,  though  not  so  in  such  proportion  as 
to  injuriously  prejudice  the  shippers  in  any  locality,  so  far  as 
we  can  see  from  the  evidence  adduced  in  this  proceeding. 
The  method  of  grouping  stations  and  grading  stations  for  a 
continuous  haul  of  freight  by  a  railway  carrier  is  one  that  is 
very  common  in  this  country  and  is  not  necessarily  illegal, 
unless  the  results  that  flow  from  it  are  illegal.  (La  Crosse 
M.  S:  J.  Union  v,  Chicago,  Milwaukee  and  St.  Paul  Eailway 
Co.,  1  Interstate  Commerce  Commission  Reports,  page  631). 
The  rates  thus  made  at  stations  south  and  west  of  St.  Paul 
are  in  nearly  every  instance  relatively  higher  than  the  rates 
between  stations  of  the  same  distance  on  the  line  of  defend- 
ant's railroad  between  Washburn  and  St.  Paul ;  but,  at  the 
same  time,  when  these  rates  are  compared  with  those  of  other 
lines,  they  appear  to  be  as  low  as,  and  in  most  instances 
lower  than  those  of  other  neighboring  and  competing  lines 
of  railroad.  According  to  the  largely  preponderant  weight 
of  evidence  in  this  proceeding  they  are  reasonable  rates. 

The  conclusion  we  have  reached  as  to  the  manner  in 
w}ii(  li  the  rates  of  the  defendant  are  made  between  Lake  Su- 
]>t'rior  ports  and  St.  Paul  sliow  that  they  cannot  be  adopted 
:is  a  just  and  fair  basis  for  the  operation  of  the  rule  insisted 
uiion  l)y  the  petitioner  as  to  the  rate  per  ton  2:>er  mile  to 
jroiiits  south  and  west  of  St.  Paul.  It  is  very  true  that,  un- 
kss  exceptional  conditions  exist  modifying  such  a  rule,  in 
t'.ie  ease  of  joint  rates,  the  rate  per  ton  per  mile  usually  grows 
I'ss  in  proportion  to  the  greater  distance,  and  that  examples 
of  this  may  be  seen  in  tariffs  of  railroads  generally  in  the 
I'ljitid  States  upon  long  hauls  of  freight.  This  result  does 
lint  usually  occur  in  the  local  tariffs  of  railroads  where  the 
stations  are  graded  occasionally  and  in  other  instances 
groupi.'d.  The  rates  of  the  defendant  are  not  joint  rates. 
Thcv  are  its  own  local  rates  made  for  stations  along  its  lino 
liftwcen  and  to  and  from  Washburn  and  Sioux  City,  AVash- 
burn  and  Pipestone,  and  Washburn  and  Sioux  Falls,  and  all 
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intermediate  stations  on  its  road  over  a  main  line  of  railroad 
455  miles  in  length. 

We  referred  to  this  subject  in  the  case  of  Farrar  &  Com- 
pany against  the  East  Tennessee,  Virginia  and  Georgia  Rail- 
road Comj^any  and  the  Norfolk  and  Western  Railroad  Com- 
pany, (1  Interstate  Commerce  Commission  Reports,  page 
487.)  That  was  a  case  of  joint  rates  on  lumber.  We  there 
said  :  "  It  is  a  familiar  rule  in  the  transportation  of  freight 
by  railroads,  and  has  become  axiomatic,  that  while  the  ag- 
gregate charge  is  continually  increasing  the  further  the 
freight  is  carried,  yet  the  rate  per  ton  per  mile  is  constantly 
growing  less  all  the  time,  unless  there  be  exceptional  condi- 
tions modifying  this  rule.  In  consequence  of  the  existence 
of  this  rule  the  increase  of  the  aggregate  charge  continues  to 
be  less  in  proportion  every  hundred  miles,  arising  out  of  the 
character  and  nature  of  the  services  performed  and  the  cost 
of  the  service ;  and  thus  it  is  that  staple  commodities  and 
merchandise  are  enabled  to  bear  the  charges  of  transportation 
from  and  to  the  most  distant  portions  of  our  country."  We 
were  then  considering  and  discussing  ^'o2/i^  rates,  but  even  as 
to  these  we  recognized  that  there  might  be  "  exceptional  con- 
ditions "  modifying  the  rule. 

These  exceptional  conditions  are  found  to  exist  in  this 
very  case.  These  are  seen  most  notably  in  the  case  of  the 
rates  between  Washburn  and  St.  Paul,  which  we  have  already 
discussed.  Other  exceptional  conditions  are  seen  in  the  dif- 
ferences which  exist  between  a  large  section  of  the  country 
situated  between  rival  ports  on  two  great  lakes,  at  a  large 
number  of  stations  necessarily  grouped  upon  rival  and  com- 
peting lines  of  railroad  near  to  and  operating  between  these 
ports,  and  under  the  operation  of  the  long  and  short  haul 
clause  of  the  Act  to  regulate  commerce,  and  on  the  other 
hand,  a  large  interior  section  of  the  country  adjoining  this, 
where  the  circumstances  and  conditions  are  substantially  dif- 
ferent, and  as  to  which  the  shipper  must  look  largely  to  the 
benefits  arising  from  competition  of  railroads  alone  and  the 
reasonableness  of  rates  required  by  that  statute,  and  is  not 
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aided   in   these    by  large   water-ways,   which   afford   much 
cheaper  transportation  and  rates  that  are  not  subject  to  the 
Act  to  regulate  commerce.      In   the   one   case   the   carrier 
groups  stations  covering  a  considerable  section  of  country, 
because  he  is  forced  to  do  so  from  a  variety  of  controlling 
circumstances,  such  as  water  competition  and  the  operation 
of  the  long  and  short  haul  clause  of  the  Act  to  reguhite  com- 
merce, and  others  that  might  be  named.     In  the  other  case, 
to  meet  the  competition  of  lines  that,  like  its  own,  are  sub- 
ject to  the  Act  to  regulate  commerce,  the  carrier,  in  making 
its  tariffs,  occasionally  groups  stations,  and  in  other  instances 
grades  stations,  so  as  to  keep  up  to  sometliing  like  a  system- 
atic and  fair  uniformity  the  aggregate  rate  to  the  different 
stations   along  its  line.     In  the  case   of  Evans  and   Eeed 
against  the  Oregon  Eailway  and  Navigation  Company  (1  In- 
terstate Commerce  Commission  Eeports,  page  336)  we  had 
occasion  to  consider  the  subject  of  comparing  the  rates  es- 
tablished on  railroads  in  one  portion  of  the  country  with 
those  in  another,  operated  under  substautially  different  cir- 
cumstances and  conditions,  and  we  there  held  that  such  com- 
parisons are  not  fair  tests.     That  is  equally  true  of  the  pres- 
ent case  of  comparisons  between  rates  made  in  that  portion 
oi  the  country  so  near  as  to  be  dominated  by  the  water  rates 
on  Lake  Superior,  and  on  the  other  hand,  rates  in  the  far 
intin'ior   made    under   substantially   different   circumstances 
and  conditions.    -And  again,  in  the  case  of  the  Manufactur- 
ers' and  Jobbers'  Union  of  La  Crosse  v.  The  Chicago,  Mil- 
waukee and  St.  Paul  Eailway   Company,  we  said:  '*Many 
circumstances  fairly  entitle,  and  sometimes  compel,  the  car- 
rier to  make  rates  on  one  line  proportionately  less  than  are 
made  on  another."     Some  of  these  circumstances  are  there 
enumerated.     (1  Interstate  Commerce  Commission  Eeports, 
page  632.) 

The  rule  that  the  rate  per  ton  per  mile  must  be  less  for 
the  greater  distance  is  one  of  the  tests  by  which  the  rates 
can  be  carefully  scanned  in  themselves.  It  is,  however,  like 
looking  at  them  with  a  microscope.     It  ignores   all   other 

tests  except  that  which  it  alone  furnishes.     It  ignores  all 
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surrounding  circumstances  and  conditions  and  every  factor 
of  every  kind  and  description  that  enters  into  the  making  of 
the  ratti,  no  matter  how  compulsory  or  imperious  that  factor 
may  be.  It  servos  in  itself  a  valuable  purpose,  not  only  as  a 
close  test  of  what  a  rate  really  is,  but  also  as  a  basis  in  the 
cases  to  v/hich  it  can  be  made  to  justly  apply  as  a  rule  ;  but 
to  determine  the  reasonableness  and  justness  of  a  rate,  all 
surrounding  circumstances  and  conditions,  and  the  factors 
which  ont(  r  into  the  making  of  the  rate,  if  there  are  any  that 
are  compulsor}'  or  imperious,  must  be  considered  as  well  as 
the  rights  of  the  shipper.  That  is  apparent  in  the  present 
case.  This  rule,  as  invoked  in  this  proceeding,  ignores  the 
circumstances  and  conditions  which  surround  the  making  of 
the  rate  bv  the  defendant  from  Washburn  to  St.  Paul.  It 
also  ii^norcs  the  circumstances  and  conditions  which  sur- 
round  the  defendant  railway  for  a  long  distance  south  and 
west  of  St.  Paul,  where  the  stations  along  the  defendant's 
line  are  so  near  the  stations  upon  the  Chicago,  Milwaukee 
and  St.  Paul  railway  and  those  upon  the  line  of  the  Minne- 
apolis and  St.  Louis  railway  as  to  be  competing  lines  and 
stations  with  each  other.  To  establish  it  as  a  rule  for  these 
stations  would  have  very  much  the  eifect  of  the  establish- 
ment of  mih^age  rates  for  the  same  stations.  It  would  de- 
stroy' all  competition  between  them,  because  none  of  them 
are  exactly  the  same  distance  from  the  point  of  origin  of 
freight,  or  else,  on  the  other  hand,  it  would  load  the  busi- 
ness both  to  the  earner  and  to  the  shipper  w^th  a  multitude 
of  infinitesimal  fractions  nowhere  known  in  the  business  of 
railroads. 

We  had  occasion  in  the  case  of  Evans  and  Keed,  sujyra,  to 
consider  and  state  some  of  the  considerations  which  enter 
into  the  reasonableness  of  freight  rates,  and  in  connection 
with  the  enumeration  we  there  said  :  "  A  variety  of  consid- 
erations of  a  very  practical  nature  must  always  enter  into 
the  making  of  freight  rates  by  a  railroad  company,  and  these 
also  go  very  far  in  every  instance  to  determine  the  question 
of  whether  such  rates  are  reasonable  or  unreasonable.  It 
would  be  very  dangerous  to  the  successful  existence  of  such 
companies  if  they  had  to  make   or  were  required  to  make 
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freight  rates  upon  mere  theories  or  conjectures.  They  have 
to  deal  with  business  as  they  find  it."  The  same  idea  is  ex- 
pressed in  different  language  in  the  first  annual  report  of  the 
Interstate  Commerce  Commission  to  the  Secretary  of  the  In- 
terior, where  it  is  said  :  **  It  is  quite  impossible  to  deal  with 
this  subject  on  mathematical  principles." 

The  conclusions  we  have  already  expressed  are  decisive  of 
this  proceeding ;  but  there  is  another  feature  of  it  which  we 
tliink  deserves  to  be  noticed  in  connection  with  them,  arising 
upon  the  evidence  and  our  findings  upon  the  facts.  There 
is  a  fixed  relation  of  freight  rates  existing  from  and  to  points 
south  and  west  of  Mankato  on  the  line  of  the  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  Railway  Company  on  busi- 
ness goiijg  to,  or  coming  from,  the  east,  by  the  competition 
which  exists  between  this  railway  and  the  lines  reaching 
Chicai;o  and  other  Lake  Michigan  ports  from  this  section  of 
the  country.  This  is  clearly  indicated  in  the  evidence.  It 
apptars  to  be  the  difference  of  rates  between  Buffalo  and  the 
Lake  Michigan  and  Lake  Superior  ports,  respectively,  and 
tiiis  (]iiirr(*iico,  it  s<M}nis,  is  usumIIv  two  and  ono-half  cents 
]>(  r  liundnMl  pounds  lower  on  freights  from  Lake  Superior 
jM>irs,  this  being  the  longcT  route,  than  from  Lake  Michigan 
})<»it>,  tliniigh  tlie  difference  lias  been  as  great  as  live  cents 
per  hundred  pounils.  TIhu'o  is  l)etween  these  lines  a  strong 
eomjMtition  for  the  business  of  this  portion  of  the  country. 
The  rates  establishe^l  have  been  the  r(^sult  of  this  competi- 
tion. This  competition  has  served  a  valuables  ])urpose  in  the 
ehrapenin^  of  rates  in  the  section  of  the  countrv  south  and 
v.  est  of  Mankato,  and  thus  has  done  the  public  a  great  bone- 
ilt.  It  is  beneficial  and  imj^ortant  to  the  public  as  well  as  to 
the  rjiilroads  that  this  competition  should  not  be, broken 
down.  A  change,  large,  far-reaching,  and  sweeping,  in  this 
f  ysteni  of  rates,  such  as  is  sought  to  be  accomplished  by  the 
com])laint  in  this  proceeding,  would  involve  great  and  corres- 
ponding changes  in  the  system  of  rates  upon  rival  competi- 
tive lines  reaching  Lake  Michigan  ports  from  this  section  of 
the  country,  and  would  not  only  completely  unsettle  the  car- 
rying trade,  but  would  greatly  disturb  and  unsettle  business, 
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in  many  instances  causing  financial  wrecks  of  business  men, 
as  well  as  entailing  great  losses  upon  this  carrier  which 
might  have  the  effect  of  forcing  it  into  bankruptcy.  Conse- 
quences like  these  could  be  justified  only  upon  the  ground 
that  in  the  administration  of  the  statute  they  were  the  neces- 
sary and  unavoidable  results  of  correcting  serious  abuses, 
and  such  abuses  we  do  not  find  to  exist  from  the  evidence  in 
this  proceeding. 

The  order  of  the  Commission  is  that  the  petition  be,  and 
the  same  is,  hereby  dismissed. 
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THE  BUSINESS  MEN'S  ASSOCIATION  OF  THE  STATE 
OF  MINNESOTA,  Petitioner,  v.  THE  CHICAGO 
AND  NORTHWESTEBN  BAILWAY  COMPANY,  De- 
fendant. / 

Heard  at  Omaha,  Nebraska,  March  19,  1888.~I>eoided  June  20, 1888. 

1.  The  circumstances  and  conditions  as  to  the  transportation  of  freight  on 
the  line  of  the  defendant  between  Chicago  and  St.  Peter,  on  the  one- 
hand,  and  between  St.  Peter  and  Pierre,  on  the  other,  found,  examined, 
and  considered  by  the  Commission,  and  held  to  be  substantially  dissim- 
ilar upon  the  facts  set  forth  in  the  report  and  findings  in  this  proceed- 
ing. 

3.  The  rule  of  the  rate  per  ton  per  mile  decreasing  for  the  greater  distance- 
while  the  rate  is  increasing  in  the  aggregate,  ej^amined  and  discussed 
by  the  Commission  in  its  application  to  the  present  proceeding,  and 
held  to  be  inapplicable. 

3.  The  difference  between  the  cost  of  service  by  which  the  local  business  of' 

this  railroad  and  its  through  business  is  done  relatively,  examined  and 
considered  by  the  Commission  so  far  as  they  are  involved  in  this  pro- 
ceeding. 

4.  Comparison  of  rates  charged  by  ndlroad  companies  under  circumstances' 

and  conditions  substantially  dissimilar,  really  prove  nothing,  and  can- 
not be  adopted  as  standards  in  arriving  at  the  reasonableness  and  just- 
ness of  rates. 

^  Except ional  cases  of  rates  made  lower  than  other  rates  by  a  carrier  on 
one  portion  of  its  line  by  the  action  of  a  competitor,  and  in  which  it  is 
without  fault  itself  under  the  operation  of  the  Act  to  regulate  com- 
merce, cannot  be  adopted  as  the  standard  as  to  other  rates  upon  a  far 
distant  portion  of  its  lino  where  no  such  exceptional  conditions  exist, 
and  tho  rt^asonableness  of  its  rates  must  be  determined  by  altogether 
different  considerations. 

6.  Where  the  evidence  adduced  in  a  proceeding  like  thifc  fails  to  establish 
grounds  relied  upon,  as  stated  in  the  complaint,  and  upon  which  it  is 
heard  and  tried  before  the  Commission  by  the  parties  and  their  counsel, 
and  to  which  the  evidence  is  directed,  but  shows  that  upon  a  portion  of 
its  line,  as  for  example  between  St.  Peter,  in  the  State  of  ^Minnesota, 
and  Pierre,  in  the  Territory  of  Dakota,  that  the  rates  are  made  upon  a 
basis  which  seems  to  grade  them  with  large  differences  between  stations 
contiguous  to  each  other,  and  the  grounds  assigned  for  this  by  the  car- 
rier are  the  additional  cost  of  service  incident  to  operating  a  new  line 
through  a  thinly  inhabited  and  but  little  cultivated  country,  with  very 
light  traffic,  and  in  which  the  transportation  is  seriously  impeded  by 
snow-blockades,  and  where  the  coal  used  for  fuel  in  operating  the  trains 
has  to  be  brought  by  the  carrier  a  distance  of  nearly  five  hundred  miles, 
but  the  evidence  is  not  given  with  that  faUnees  of  detail  which  should 
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sustain  such  extra  rates  of  charge,  the  Commission,  while  it  will  not  hold 
the  rates  to  bo  unreasonable,  will,  also,  not  hold  that  they  are  reason- 
able, but  will  investigate  this  question  in  a  separate  proceeding  under  the 
statute  by  which  all  the  parties  in  interest  will  have  an  opportunity  to 
be  fully  heard,  and  can  bring  forward  all  the  evidence  upon  a  subject 
that  is  important  and  involving  valuable  rights,  alike  to  the  public  and 
to  the  carrier. 
'7.  When,  in  a  proceeding  such  as  this,  evidence  is  introduced  by  a  party 
and  he  is  permitted  to  do  so  for  the  single  purpose  of  the  bearing  it  may 
have  upon  the  reasonableness  of  the  rat^,  which  would  be  inadmissible 
for  any  other  purpose,  and  it  tends  to  show  a  difference  of  rates  of  the 
carrier  by  which  a  combination  could  be  made  of  those  rates  upon  .he 
different  tariffs  that  would  be  improper  and  unjust,  the  carrier  not  being 
allowed  to  controvert  it  upon  the  hearing,  as  to  any  other  feature,  ex- 
cept so  far  as  it  had  a  bearing  upon  the  reasonableness  of  rates,  because 
it  would  involve  a  collateral  inquiry-,  the  Commission  will  not  determine 
this  collateral  inquiry  or  the  question  it  presents  until  an  opportunity  has 
been  furnished  the  parties  to  be  heard  in  a  proceeding  such  as  is  pro- 
vided for  by  the  statute.  For  example :  where  the  complaint  of  the  pe- 
titioner makes  no  allegation  that  under  the  tariffs  of  the  carrier  freight 
may  be  shipped  from  Chicago  to  St.  Peter  at  one  rate,  there  unloaded, 
and  then  subsequently  re-shipped  from  St.  Peter  to  each  of  the  stations 
between  St.  Peter  and  Pierre  at  a  rate  which  added  to  the  rate  from 
Chicago  to  St.  Peter  is  considerably  less  than  the  direct  rate  from  Chi- 
cago to  each  of  these  stations,  but  on  the  hearing  the  complainant  is 
allowed  to  introduce  evidence  upon  this  subject  simply  for  the  purpose 
of  showing  that  the  rates  between  St.  Peter  and  Pierre  are  unreasonable 
and  for  no  other  purpose,  the  carrier  having  at  the  time  the  complaint 
was  made  a  number  of  tariffs,  as  follows : — a  distance  tariff  for  the  State 
of  Illinois,  a  distance  tariff  for  the  State  of  Wisconsin,  a  distance  tariff 
for  the  State  of  Minnesota,  a  distance  tariff  for  the  Territory  of  Dakota, 
local  tariffs  to  and  from  all  points  on  its  line  in  each  of  the  states 
through  which  it  passes  and  the  Territory  of  Dakota,  and  a  tariff  from 
and  to  Chicago  and  all  points  along  its  line,  extending  to  Pierre,  a  dis- 
tance of  781  miles. 

J,  M,  Bxirlingame^  Esq.y  Counsel  for  Petitioner. 
W.  C.  Ooudy,  Esq,y  Counsel  for  Defendant. 

REPORT  AND   OPINION   OF  THE   COMMISSION. 

Bragg,  Commissioner : 

The  petition  in  this  proceeding  avers  in  substance  that 
petitioner  is  an  association  consisting  of  the  several  boards 
of  trade,  business  men's  associations,  and  farmers*s  organiza- 
tions in  the  State  of  Minnesota,  and  that  the  object  of  fy» 
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association  is  to  secure  equal  and  reasonable  rates  of  trans- 
portation of  persons  and  property  in  accordance  with  state 
and  national  legislation. 

It  also  avers  that  the  Chicago  and  Northwestern  Railway 
Company  is  a  corporation  duly  incorporated  under  the  laws 
of  the  State  of  Illinois,  and  is  a  common  carrier  engaged  in 
the  transportation  for  hire  of  passengers  and  property,  and 
owning  and  operating  a  railroad  tliat  runs  through  the  sev- 
eral States  of  Illinois,  Wisconsin,  Minnesota,  and  the  Terri- 
tory of  Dakota  to  and  from  the  city  of  Chicago,  in  the  State 
of  Illinois,  between  and  through  the  various  stations  on  its 
said  line  of  road,  including  Winona,  Janesville,  Mankato,  St. 
Peter,  Nicollet,  Newell,  Sleepy  Eye,  Sanborn,  Tracy,  and 
Lake  Benton,  in  the  State  of  Minnesota,  and  Huron  and 
Pierre,  in  the  Territory  of  Dakota. 

It  avers  that  the  defendant  railway  company,  for  its  serv- 
ices as  such  common  carrier  in  carrying  merchandise  of  all 
kinds  and  classes  from  Chicago  and  Lake  Michigan  ports  to 
stations  on  its  line  of  road,  as  above  indicated,  has  estab- 
lished and  published  a  tariff  of  freights  and  charges  which, 
as  of  right  it  ought  to  do,  establishes  and  makes  a  reduced 
rate  per  ton  per  mile  for  the  greater  distance  fiom  Chicago 
for  all  stations  on  its  said  line  of  road  between  Chicago,  Illi- 
nois, and  Janesville,  Minnesota,  a  distance  of  412  miles,  while 
in  the  same  tariff  for  a  continuous  transportation  of  the  same 
freights,  over  the  same  line  and  from  the  same  point  of  orig- 
ination, it  establishes  and  makes  a  higher  through  rate  per 
ton  per  mile  for  all  stations  west  of  Janesville.  In  support 
of  this  last  averment  the  petitionei  sets  forth  in  its  petition 
a  table  of  extracts  from  said  tariff  wherein  the  rates  per  ton 
per  mile  are  figured  from  the  rates  and  distances  as  stated 
by  the  defendant  railway  company  for  the  pui'pose  of  show- 
ing the  charges  to  be  true  as  made  in  complaint. 

It  avers  that  such  charges  are  unjust  and  unreasonable 
and  in  violation  of  section  1  of  the  Act  to  regulate  commerce, 
approved  February  4,  1887,  and  that  by  such  charges  such 
common  carrier  gives  an  undue  and  unreasonable  preference 
and  advantage  to  the  several  certain  stations  and  localities 
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along  the  line  of  its  route,  and  to  the  same  eiteiit  subjecta 
the  Beveral  other  certain  sttitioiis  along  its  line  to  unjuti  and 
unreasonable  prejudice  and  disadvantage  in  violation  of  sec- 
tion 3  of  8aid  Act. 

The  petition  prays  that  an  inrestigation  of  these  charges 
may  be  made,  and  if  the  facts  are  found  to  sustain  them, 
that  said  common  carrier  may  be  ordered  to  amend  its  tariff 
rates  and  charges  so  that  it  shall  not  now,  nor  at  any  time  in  'i 
the  future,  charge  a  higher  rate  per  ton  per  mile  for  the  longer 
than  (or  the  shorter  haul  aforesaid,  and  that  such  proportion- 
ate rates  may  be  recommended  as  shall  be  Just  and  reason-  | 
able  and  as  shall  prevent  all  undue  preferences  and  advan- 
tages and  all  imdue  prejudices  and  disadvantages. 

To  so  ranch  of  this  petition  as  states  facts  alleging  unjust 
discriminations  and  which  are  found  in  the  lirst,  second,  and 
third  paragraphs  of  the  complaint,  the  defendant  railway 
company  demurs  upon  the  ground  that  there  is  no  provision 
in  the  Act  of  Couf^ress  of  Feliruary  4,  1887,  requiring  tlie 
railway  carrier  to  transport  freight  at  a  rate  fixed  by  the  ton 
and  mile,  as  supposed  in  said  comjihtint,  and  that  said  com- 
plaint shows  the  fact  to  be  that  the  Chicago  and  Noi-tbwest- 
em  Eailway  Company  does  not  charge  or  receive  a  greater 
compensation  for  a  shorter  than  for  a  longer  distance  over  the 
same  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  and  that  it  has  fixed  this  tariff  in 
accordance  with  the  several  provisions  of  said  Act.  To  all  the 
portion  of  the  complaint  which  avers  that  the  charges  of  the 
railway  company  are  unreasonable  and  unjust  and  in  viola- 
tion of  section  1  of  the  Act  to  regulate  commerce  or  suction  3 
of  said  statute,  the  railway  company  enters  a  general  denial 
and  demands  that  complainants  shall  be  required  to  make 
proof  of  these  allegations. 

The  only  issue  presented  by  the  petition  in  this  proceed- 
ing is  whether  the  rates  of  the  Chicago  and  Northwestern 
Railway  Company  on  its  main  line,  extending  from  Cliicago 
through  Winona,  Janesville,  St.  Peter,  Nicollet,  New  Ulm, 
Sleepy  Eye,  Sanborn,  Tracy,  and  Lake  Benton,  in  the  State 
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of  Minnesota,  and  Huron  and  to  Pierre,  in  the  Territory  of 
Dakota,  as  established,  are  just,  fair,  and  reasonable  rates, 
according  to  the  rule  asserted  in  the  petition  as  the  correct 
rule,  namely,  that  of  making  a  reduced  rate  per  ton  per  mile 
for  the  greater  distance  from  Chicago  to  these  stations  in  the 
State  of  Minnesota  and  Territory  of  Dakota,  as  is  alleged 
has  been  done  between  Chicago  and  St.  Peter,  in  the  State 
of  Minnesota.  To  the  inquiry  involved  in  this  issue  our 
findings  of  fact  must  be  directed.  Other  collateral  questions 
were  suggested  at  the  hearing  in  the  evidence  for  the  first 
time,  but  these  can  now  be  considered  only  so  far  as  they 
bear,  if  at  all,  upon  the  reasonableness  of  the  rates  as  tested 
by  the  above  rule. 

The  Chicago  and  Northwestern  Railway  Company  is  a 
corporation  incorporated  under  and  by  virtue  of  the  laws  of 
the  State  of  Dlinois.  It  owns  and  operates  a  large  system 
of  railroads  extending  through  the  States  of  Illinois,  Wis- 
consin, and  Minnesota,  and  through  the  Territory  of  Dakota. 
That  one  of  its  lines,  the  rates  of  which  are  involved  in  this 
proceeding,  extends  from  Chicago,  Illinois,  to  Pierre,  in  the 
Territory  of  Dakota,  a  distance  of  781  miles.  This  company, 
for  this  portion  of  its  line,  has  what  is  called  a  distance  tariff 
for  the  State  of  Illinois.  It  has  also  a  distance  tariff  for  the 
State  of  Wisconsin.  It  also  has  a  distance  tariff  for  the 
State  of  Minnesota.  It  also  has  a  distance  tariff  for  the  Ter- 
ritory of  Dakota.  It  also  has  tariffs  to  and  from  all  points 
on  this  line  in  each  of  the  states  through  which  it  passes  and 
the  Territory  of  Dakota.  It  has  a  general  tariff  from  Chicago 
to  all  points  along  its  line  extending  to  Pierre.  The  distance 
from  Chicai^o  to  Janesville,  Minnesota,  is  412  miles  ;  to  Man- 
kato,  430  miles,  and  to  St.  Peter,  442  miles. 

In  consequence  of  the  combined  operation  of  the  water 
competition  afforded  by  Lakes  Michigan  and  Superior  and 
the  near  proximity  to  each  other  of  large  and  rival  lines  of 
railway,  extending  to  and  from  important  points  on  these 
lakes,  often  crossing  each  other,  and  the  competition  thus 
existing,  on  the  one  hand  ;  and,  on  the  other  hand,  the  oper- 
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ation  of  the  long  and  short  haul  clause  of  the  4th  section  oE 
the  Act  to  regulate  commerce,  the  consequence  has  been,  as- 
we  have  had  occasion  to  find  in  several  cases  before  us,  the 
rates  are  grouped  in  a  large  extent  of  this  territory'  along  the 
lines  of  these  railroads.  For  instance,  the  rates  are  the  same 
at  La  Crosse  or  Winona  that  they  are  at  Mankato,  about  two 
hundred  miles  west  of  La  Crosse.  The  facts  in  relation  to 
these  conditions  of  transportation  were  found  and  consid- 
ered in  the  case  of  the  La  Crosse  Manufacturers'  and  Job- 
bers' Union  v.  The  Chicago,  Milwaukee  and  St.  Paul  Eaihvay 
Company,  and  also  in  the  case  of  the  Business  Men's  Asso- 
ciation of  the  State  of  Minnesota  against  the  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  Railway  Company,  heard  at 
the  same  time  as  the  present  case  and  recently  decided  by  us. 
In  this  last-named  case  we  also  had  occasion  to  find  the  facts 
existing  in  the  interior  section  of  the  country  adjoining  that 
bounded  upon  the  west  by  Dulatli,  Minn(»apolis,  St.  Paul, 
Mankato,  and  other  points  that  might  be  named.  Substan- 
tially the  same  btate  of  facts  that  we  there  found  we  find 
again  in  tliis  proceeding  as  to  rates  existing  between  Chicago, 
Janesville,  Mankato,  and  St.  Peter,  and  it  is  unnecessary 
here  to  repeat  them. 

Rates  are  much  lower  in  proportion  to  distance  from  Chi- 
cago to  Janesville,  Mankato,  and  St.  Peter  than  they  are  west 
of  St.  Peter  upon  the  line  of  this  railroad,  arising  from  the 
facts  we  have  stated.  Rates  between  Chicago,  Janesville, 
Mankato,  and  St.  Peter  are  considerably  lower  than  the  mere 
distance  tariffs  of  the  railroad  in  the  States  of  Illinois  and 
Wisconsin.  The  rates  west  of  St.  Peter  on  the  line  of  this 
railroad  in  the  State  of  Minnesota  and  the  Territory  of  Da- 
kota, by  the  general  tariff  of  the  railroad,  are  lower  than  they 
would  bo  bv  the  mere  distance  tariffs  in  Minnesota  and  Da- 
kota.  In  quite  a  number  of  instances  it  has  been  developed 
by  the  evidence  in  this  proceeding  offered  by  complainant 
against  the  objection  of  the  defendants  and  received  by  tho 
Commission  simply  so  far  as  it  might  bear  upon  the  ques- 
tion of  the  reasonableness  of  the  rates  to  stations  on  the  liro 
of  this  railroad  in  the  State  of  Minnesota  and  in  the  Terri- 
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tory  of  Dakota  west  of  St.  Peter,  that  a  lower  rate  might  be 
obtained  by  a  combination  of  the  general  tariff  of  the  com- 
jiany  from  Chicago  to  St.  Peter,  with  the  addition  of  its  local 
rate  to  the  station  named,  than  by  its  general  tariff  fi^m  Chi- 
cago to  that  station ;  and  this  we  refer  to^  not  as  being  a 
matter  that  is  involved  in  this  issue,  or  that  can  be  corrected 
in  this  proceeding,  and  is  entitled  to  be  considered  only  so 
far  now  as  it  has  a  bearing,  if  any,  upon  the  question  of  the 
reasonableness  of  these  rates. 

After  leaving  St.  Peter,  going  West  on  the  line  of  this  rail- 
road, its  rates  are  graded  accoixiing  to  distance.  Very  few 
of  them  appear  to  be  grouped  at  stations.  The  usual  and 
unavoidable  result  of  this  is  that  the  aggregate  of  the  rate, 
according  to  distance,  grows  progi'essively  higher  and  the 
rate  per  ton  per  mile,  instead  of  decreasing  for  the  greater 
distance,  increases  to  a  considerable  extent.  Between  the 
stations,  as  graded,  according  to  distance,  west  of  St.  Peter 
in  the  direction  of  Pierre,  the  rate  increases  Upon  first-class 
freight  in  the  following  proportions  : 


St.  Peter, 

Courtlaud, 

New  Ulm, 

Sleepy  Eye, 

Sanborn, 

Walnut  Grove, 

Tracy, 

Balaton, 

Lake  Benton 

Elkton, 

Brookings, 

Yol^'a, 

Iroquois, 

Huron, 

"Wolsey, 

Miller,^ 

Highmore, 

Pierre, 


435  miles  from  Chicago 50  cents. 

457  '*  **  ''  59      " 

469  "  "  "  62      " 

479  "  "  "  68      " 

500  "  "  "  80      " 

518  "  "  "  92      " 

525  "  "  "  94      " 

538  "  "  "  96      " 

560  "  "  "  99      " 

573  "  "  "  $1  00 

590  "  "  "  1  02 

596  "  "  "  1  03 

644  "  "  "  1  15 

662  "  "  "  1  20 

675  "  "  "  1  20 

702  "  "  "  1  35 

724  ".  "  "  1  50 

781  "  "  "  1  50 
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The  different  classes  of  rates  as  to  other  articles  are  in  much 
the  same  proportion. 

The  rates  offered  in  evidence  in  this  proceeding  were  the 
tariff  taking  effect  February  14th,  1888 ;  the  rates  in  force 
March  5th,  1888,  and  the  tariff  taking  effect  October  28th, 
1887,  afterwards  discontinued,  and  of  which  notice  had  been 
given  by  the  defendant,  as  provided  by  the  statute,  that  it 
proposed  to  restore  this  tariff',  to  take  effect  March  26th,  1888. 
From  these  tariffs,  tables  were  made  and  offered  for  our  con- 
sideration by  the  contending  parties,  and  we  have  carefully 
examined  them,  as  well  as  the  tariffs  complained  of. 

The  case  of  petitioner  rests  upon  the  difference  of  the  rate 
per  ton  per  mile  between  Chicago  and  St.  Peter  and  each  of 
the  successive  stations  west  to  Pierre.  This  method  of  com- 
parison shows,  of  course,  a  great  deal  higher  rate  per  ton  per 
mile  between  each  of  the  stations  west  of  St.  Peter  and  ex- 
tending to  Pierre  than  exists  upon  the  distance  betw^een  Chi- 
cago and  St.  JPeter,  relatively ;  and  it  is  still  further  height- 
ened by  taking  the  extreme  low-cut  rate  of  twenty  cents  per 
hundred  pounds  on  first-class  freight,  which  existed  for  a 
short  time,  from  Chicago  to  Mankato,  and  adding  to  this  the 
local  rate  west,  in  tables  of  rates  furnished  for  our  consider- 
ation by  petitioner,  and  also  in  insisting  upon  a  comparison 
of  the  rate  per  ton  per  mile  on  this  low-cut  rate  of  twenty 
cents  per  hundred  pounds  between  Chicago  and  Mankato 
and  the  respective  distances  between  each  of  the  stations 
west  from  St.  Peter  to  Pierre. 

The  evidence  shows  that  defendant  is  obliged  to  bring  coal 
from  the  vicinity  of  Chicago  to  be  used  as  fuel  in  running  its 
trains  over  its  lines  between  Chicago  and  Pierre.  As  to  the 
country  between  St.  Peter  and  Pierre,  owing  to  the  greater 
distance,  this  entails  upon  the  defendant  a  very  considerably 
larger  cost  of  transportation  in  operating  that  portion  of  its 
road  than  exists  upon  that  part  of  its  line  between  Chicago 
and  St.  Peter. 

The  defendant's  road  between  St.  Peter  and  Pierre  is  a 
new  road.     That  portion  of  its  road  between  Mankato  and 
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Tracy  has  been  built  since  1875.  That  part  of  its  line  be- 
tween Tracy  and  Pierre  has  been  built  and  in  operation 
about  seven  or  eight  years.  Its  main  line  west  from  St. 
Peter  to  Pierre  is  operated  through  a  country  sparsely  set- 
tled and  where  the  volume  of  business  is  light.  There  is  a 
great  falling  oflf  in  the  volume  of  business  over  this  road 
west  of  St.  Peter,  going  in  the  direction  of  Pierre,  to  what  it 
is  east  of  St.  Peter.  The  towns  and  stations  along  this  rail- 
road west  of  St.  Peter  indicate  to  some  extent  its  scanty  pop- 
ulation. In  Hand,  McNally  &  Co.'s  Business  Atlas  for  1887 
the  population  of  Pierre,  Sanborn,  and  Highmore,  each,  is  so 
small  as  not  to  be  given  at  all,  while  the  population  of  Huron 
is  164,  Walnut  Grove  153,  Nicollet  99,  Tracy  322,  Sleepy  Eye 
1,373,  and  New  Ulm  3,335. 

That  part  of  defendant's  railway  between  St.  Peter  and 
Pierre  is  more  subject  to  snow  blockades  than  the  portion  of 
it  east  of  St.  Peter.  The  expense  of  keeping  the  road  in 
condition  and  open  on  the .  portion  of  the  line  west  of  St. 
Peter  in  proportion  to  the  business  done  is  far  greater  than 
on  any  other  part  of  the  road.  The  station  expenses  are 
liil^her  relatively  on  that  portion  of  the  line  in  proportion  to 
the  business  done,  and  the  expense,  of  course,  is  much  greater 
iu  proportion  as  there  is  less  amount  of  traffic.  So  far  as  the 
(evidence  shows,  the  principal  articles  of  freight  on  this  por- 
tion of  its  road  are  agricultural  implements,  wheat,  and  arti- 
ch's  of  that  description.  It  is  largely  an  uncultivated  and 
thinly  settled  country. 

The  defendant  can  charge  no  more  than  it  does  charge  to 
Mankato  and  the  group  of  stations  east  of  that,  on  its  line,* 
on  account  of  the  charges  made  by  other  competing  railroads 
running  through  the  same  section  of  country  between  Chi- 
cago, St.  Paul,  Minneapolis,  and  Lake  Superior  ports. 

We  find  that  the  rates  established  by  the  defendant  on  its 
line  between  Chicago  and  Pierre  are  neither  joint  nor  through 
rates,  but  are  local  rates.  We  find  that  these  rates,  owing  to 
the  causes  named,  are,  generally  speaking,  reasonable  rates 
from  Chicago  as  far  west  as  St.  Peter.    We  find  that  west  of 
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St.  Peter,  and  between  that  point  and  Pierre,  the  rates  are 
relatively  much  higher,  such  as  are  often  usual  with  railway 
carriers  in  a  country  thinly  inhabited  and  but  little  cultivated, 
wlicro  the  volume  of  traffic  is  light,  and  the  cost  of  service  in 
proportion  to  the  business  done  is  much  greater  than  in  more 
tliickly  settled  sections  of  the  country  in  which  the  volume  of 
business  is  heavv. 

The  conclusions  we  have  reached  in  this  proceeding  re- 
main to  be  stated. 

The  comparison  attempted  by  petitioner  between  the  rates 
of  this  carrier  on  that  portion  of  its  line  between  Chicago 
and  St.  Peter,  on  the  one  hand,  by  a  constantly  decreasing 
rate  per  ton  per  mile,  and  that  part  of  its  line  between  St. 
Peter  and  PieiTe,  on  the  other,  is  one  that  for  obvious  reas- 
ons cannot  be  sustained.  The  circumstances  and  conditions 
are  substantially  dissimilar.  The  rates  between  Chicago  and 
St.  Peter  are  made  bv  this  defendant,  as  the  shorter  line  from 
Chicago,  to  meet  the  lower  rates  of  longer  competing  lines 
for  the  same  business.  It  is  compelled  to  meet  this  condi- 
tion of  affairs  in  this  way  or  else  lose  the  business,  or  sustain 
great  financial  loss.  Those  rates  are  made  so  low,  as  they 
are  by  other  carriers,  some  of  which  are  longer  lines,  com- 
peting with  the  defendant  between  the  ports  of  Lakes  Supe- 
rior and  Michigan  for  business  at  junction  points  and  near 
competing  stations  on  the  respective  competing  lines.  The 
defendant  has  to  meet  these  rates  by  accepting  them,  or,  in 
case  of  refusing  to  meet  them,  must  sustain  a  large  loss  in 
losing  the  business  they  would  afford,  and  to  a  share  of 
which  under  any  just  system  of  rates  it  is  fairly  entitled. 
The  volume  of  business  here  is  relatively  much  larger  than 
at  stations  from  St.  Peter  to  Pierre.  All  the  conditions  of 
transportation  are  much  more  favorable.  The  cost  of  trans- 
portation is  far  less.  The  snow  blockades  are  less  frequent, 
and  do  not  last  so  long.  The  coal  used  for  operating  trains 
by  defendant  is  transported  a  much  shorter  distance  than  is 
done  to  stations  from  St.  Peter  to  Pierre. 

In  all  that  section  of  country  along  defendant's  line  from 
St.  Peter  to  Pierre  these  conditions  are  materially  reversed. 
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The  conditions  of  transportation  are  very  unfavorable.  The 
cost  of  transportation  is  much  greater.  The  volume  of  busi- 
ness is  light.  Local  rates  graded  according  to  distance  are 
largely  a  result  of  the  situation.  The  subject  of  comparing 
rates  in  one  portion  of  the  country  with  rates  in  another,  and 
rates  upon  one  line  with  rates  upon  another,  operated  under 
substantially  different  circumstances  and  conditions,  has  re- 
peatedly been  before  us,  and  we  have  uniformly  held  that 
they  do  not  constitute  a  fair  basis  of  comparison.  (See 
Evans  and  Keed  v.  The  Oregon  Railway  and  Navigation 
Company,  1  Interstate  Commerce  Commission  Reports,  page 
33(5 ;  the  Business  Men's  Association  of  the  State  of  Minne- 
sota i\  The  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Rail- 
way Company,  recently  decided ;  the  La  Crosse  Manufactur- 
ers 'and  Jobbers'  Union  v.  The  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  1  Interstate  Commerce  Commission 
Reports,  page  629.) 

AVe  have  also  had  occasion  to  consider  the  subject  of  the 
rate  per  ton  per  mile  decreasing  for  the  greater  distance,  as 
insisted  on  here,  and  we  have  held,  as  we  have  found,  that 
while  this  is  one  of  the  incidents  or  elements,  and,  indeed, 
may  be  said  to  be  a  rule  in  the  case  of  joint  rates  on  long 
liauls  or  throiigli  rates  on  long  hauls,  unless  moditied  by  ex- 
ceptional conditions  of  transportation,  yet  that  it  cannot,  as 
a  rule,  be  considered  as  a  test  in  railroad  operations  in  the 
case  of  local  rates.  The  rates  in  question  are  the  local  rates 
of  the  Chicago  and  Northwestern  Railway  Company  at  all 
its  stations  from  Chicago  to  St.  Peter.  (Farrar  ct  Company 
r.  The  East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
l)any,  1  Interstate  Commerce  Commission  Reports, page  487; 
Business  Men's  Association  of  the  State  of  Minnesota  r.  The 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Com- 
])any,  2  Interstate  Commerce  Commission  Reports,  pages 
59,  (]0.) 

Exceptional  instances  may,  indeed,  be  found  in  the  case  of 
local  rates  upon  one  part  of  the  line  of  a  railroad  and  as  be- 
tween given  points,  which  will  show  a  decreasing  rate  per 
ton  per  mile  for  the  greater  distance,  while  the  aggregate 
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rate  is  higher.  Such  a  case  was  that  of  the  local- rates  of  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Com- 
pany between  Washburn  and  St.  Paul,  as  found  in  the  com- 
plaint of  the  Business  Men's  Association  of  the  State  of  Min- 
nesota V.  The  Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Railway  Company,  2  Interstate  Commerce  Commission  Re- 
ports, page  61.  Such  a  case  is  the  present  as  to  the 
rates  by  the  Chicago  and  Northwestern  Railway  Compa- 
ny between  Chicago,  Mankato,  and  St.  Peter.  But  every 
such  instance  is  rare  and  exceptional,  and  the  circumstan- 
ces and  conditions  surrounding  the  transportation  and  caus- 
ing these  rates  are  unusual  and  extraordinary.  In  every 
such  case  as  that  the  fact  that  the  rate  per  ton  per  mile  de- 
creases for  the  greater  distance,  is  itself  an  exceptional  inci- 
dent of  an  exceptional  condition  of  aflFairs,  and  not  a  rule 
which  can  safely  be  applied  to  other  conditions  of  transpor- 
tation substantially  different. 

As  to  local  rates,  substantially  different  conditions  gener- 
ally exist,  and  other  rules  usually  prevail.  Local  rates  are 
as  a  rule  graded  at  stations,  according  to  distance,  and  occa- 
sionally stations  are  grouped  where  this  can  be  done  by  giv- 
ing relatively  fair  rates  to  all  and  without  unjust  discrimina- 
tion. The  transportation  agencies  of  the  country  are  made 
to  meet  each  of  these  substantially  different  conditions  of 
transportation.  Where  joint  rates  prevail  on  long  hauls,  or 
through  rates  upon  long  hauls,  there  are  usually  fast  freight 
lines ;  there  are  car-loads  and  often  train-loads,  and  there  is 
a  large  volume  of  business.  In  the  usual  local  business  of  a 
railroad,  without  regard  to  what  its  length  may  be,  it  has  to 
properly  serve  all  its  stations,  however  small,  and  all  its  pa- 
trons, no  matter  how  light  or  un-remunerative  their  business 
may  be.  For  this  business  it  has  its  local  way  freight  trains, 
in  which  there  is  a  considerable  increase  of  expense,  with 
their  slow  speed,  with  their  stopping  at  every  station,  with 
their  handling  and  delivering  freight  in  small  quantities,  in 
packages  and  in  parcels.  The  rule  that  the  rat«  per  ton  per 
mile  must  decrease  relatively  for  the  greater  distance,  in- 
sisted upon  in  this  proceeding,  taking  the  rate  from  Chicago 
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to  St.  Peter  ^s  the  basis  and  carrying  it  through  as  the 
standard  to  Pierre,  is  one  that  is  inapplicable.  The  reason- 
>ableness  or  the  unreasonableness  of  th^  rates  betweeQ  St. 
Peter  and  Pierre  must  be  determined  by  considerations  that 
are  diflferent. 

The  considerations  that  must  govern  in  a  test  of  the  rates 
between  St.  Peter  and  Pierre  must  be  such  as  will  fairly  ap- 
ply to  the  substantial  conditions  and  circumstances  attending 
the  service  performed.  They  must  be  such  as  are  applicable 
to  a  new  railroad,  recently  built  in  a  new,  thinly  inhabited, 
and  largely  uncultivated  country,  where  the  traflSc  is  light 
and  the  freight  is  all  local.  It  is  a  far  interior  section  of  the 
country.  Freight  brought  to  it  is  upon  long  expensive  local 
hauls.  The  conditions  of  transportation  by  which  it  is 
reached  are  far  more  expensive  than  in  localities  near  to  the 
water  competition  of  the  Great  Lakes.  And  under  such  cir- 
cumstances the  rates,  as  a  rule,  must  generally  be  higher  in 
proportion  to  distance. 

The  question  that  has  given  us  most  difficulty  has  been 
whether  the  rates  at  the  stations  between  St.  Peter  and  Pierre 
v.ere  not  graded  too  high — that  is,  whether  they  would  not 
be  more  reasonable  if  they  were  graded  lower.  On  this  fea- 
ture of  the  case  the  evidence  furnishes  us  so  little  light  that 
we  are  unable  to  proceed  to  any  intelligent  determination. 
There  is  no  evidence  before  us  as  to  what  the  volume  of  traf- 
fic is  on  this  portion  of  the  line,  except  that  it  is  light.  How 
hght,  the  evidence  does  not  show.  The  inference  is  irresist- 
ible that  it  must  be  comparatively  light  when  contrasted 
with  the  volume  of  traffic  between  Chicago  and  St.  Peter. 
Then  we  are  told  that  the  country  is  thinly  inhabited  and 
but  little  cultivated.  In  the  same  connection  the  evidence 
informs  us  that  two  of  its  chief  articles  of  freight  are  wheat 
and  agricultural  implements,  each  of  which  are  articles  of 
prime  necessity,  usually  hauled  in  car-load  lots  and  at  low 
rates.  The  additional  cost  of  service  by  having  to  transport 
coal  from  Chicago  used  in  operating  the  trains  is  not  shown. 
The  additional  cost  of  maintaining  stations  to  the  amount  of 
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Inisiness  done  is  not  shown.  The  additional  cost  of  service 
arising  from  snow  blockades  is  not  shown.  We  are  unable, 
and  at  the  same  time  we  are  unwilling,  to  pass  upon  the  reas- 
onableness of  these  rates  between  St.  Peter  and  Pierre  upon 
the  meagre  evidence  before  us. 

Wo  have  instituted  an  elaborate  comparison  between  the 
rates  prevailing  upon  this  line  of  the  defendant  and  that  of 
its  leading  rival  and  competitor,  the  Chicago,  Milwaukee  and 
St.  Paul  Kailway  Company,  supposing  that  such  comparison 
might  throw  some  light  upon  this  subject.  For  the  purposes 
of  such  comparison  we  took  that  line  of  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company  extending  from  La 
Crosse,  by  way  of  Winnebago  City,  to  Woonsccket,  in  Da- 
kota Territory,  south  of  and  near  Huron,  and  connecting  at 
Woonsoc-ket  with  another  line  of  the  same  company  which 
crosses  the  Chicago  and  Northwestern  railway  at  AVolsey 
one  hundred  and  six  miles  east  of  Pierre  and^  extending 
thence  northwest  to  Edgely,  in  Dakota  Territory.  This  line 
is  constructed  and  operated  much  of  it&  way  through  a  coun- 
try that  would  seoni  to  be  similar  in  many  respects  to  that 
on  the  line  of  the  Chicago  and  Northwestern  railway  between 
St.  Peter  and  Pierre  ;  for  a  long  distance  it  runs  south  of, 
not  greatly  distant  from,  and  parallel  with  the  defendant's 
line  between  St.  Peter  and  Pierre,  and  upon  its  line  the  con- 
ditions of  transportation  might  naturally  be  supposed  to  be 
in  many  respects  substantially  similar. 

We  found  that  this  comparison  threw  no  light  upon  the 
subject.  On  this  line  of  the  Chicago,  Milwaukee  and  St. 
Paul  railway  we  found  that  the  Chicago  rates  to  points  of 
the  same  distance  as  those  on  the  Northwestern  railway  be- 
tween St.  Peter  and  Pierre  were  relatively  considerably  lower, 
while  on  the  other  hand  its  local  distance  rates  between  sta- 
tions w^ere  considerably  higher  than  those  of  the  Northwest- 
ern railway ;  and  the  combination  of  the  two  makes  a  higher 
rate  on  the  Chicago,  Milwaukee  and  St.  Paul  railway  to  these 
points  than  is  made  by  a  like  combination  of  the  rates  on  the 
defendant's  line.     We  therefore  will  be  obliged  to  make  this 
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matter  tlie  subject  of  another  and  separate  investigation,  such 
as  is  pro\4ded  for  by  the  statute. 

Another  feature  of  the  rates  on  defendant's  line  between 
St.  Peter  and  Pierre,  as  developed  at  the  hearing  of  this 
proceeding  at  Omaha,  was  that  there  was  evidence  offered 
by  the  petitioner  tending  to  show  that  by  a  combination  of 
the  rate  from  Chicago  to  St.  Peter  added  to  the  local  rates 
between  St.  Peter  and  severo-l  of  the  stations  between  St. 
Peter  and  Pierre,  a  lower  total  rate  would  be  obtained  than 
on  the  direct  rate  from  Chicago  to  each  of  these  stations. 
These  stations  are,  upon  first-class  freight,  Walnut  Grove, 
Tracy,  Bahiton,  Lake  Benton,  and  Highmore ;  upon  fifth- 
chiss  freight.  Sleepy  Eye,  Sanborn,  Walnut  Grove,  Tracy, 
Balaton,  Lake  Benton,  Elkton,  Huron,  Miller,  Highmore,  and 
Pierre,  and  upon  Class  A,  Sanborn,  Walnut  Grove,  Tracy, 
Balaton,  Lake  Benton,  L'oquois,  AVolsey,  Miller,  and  High- 
nK)r.\  On  branch(  s  of  this  line  there  was  evidence  of  the 
same  character  as  to  rates  on  first-class  freight  at  Marshall 
and  Canby  ;  on  fifth-class  freight  at  Marsha],  Canby,  and 
Gettysburg,  and  on  freight  of  Class  A,  at  Marshall,  Canby, 
and  Watertown. 

This  evidence  is  corroborated  by  the  tariffs  of  the  defend- 
aiit  on  file  with  us,  which  show  this  condition  of  affairs  to 
exist.  According  to  these  freight  may  be  shi])ped  from  Chi- 
cago to  St.  Peter  at  one  vixtc,  uidoaded,  a!id  then  subse- 
quently re-shii)p(Ml  from  St.  Peter  to  each  of  these  stations  at 
a  rate  which,  added  to  the  rate  from  Chicago  to  St.  Peter,  is 
co:isid(n'ably  less  than  the  direct  rate  from  Chicago  to  pacli 
vl  these  stations.  No  reason  that  wo  are  aware  of  exists, 
th:it  could  justify  this  anomalous  condition  of  affairs.  Still 
some  such  reason  may  exist  under  the  peculiar  conditions  of 
transportation  at  St.  Peter,  and  before  condemning  it  and 
ordering  its  discontinuance  we  will  give  the  defendant  an 
opportunity  to  be  heard  respecting  it  in  an  investigation 
wJiich  we  will  inaugurate.  The  same  condition  of  affairs 
may  exist  as  to  other  classes  of  freight,  and  this  investiga- 
tion, as  made  by  us,  will  embrace  all  classes  of  freight.     The 
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reason  for  our  taking  this  course  is  that  the  evidence  upon 
this  subject  was  admitted  only  for  the  purpose  of  the  bear- 
ing it  might  have,  if  any,  upon  the  reasonableness  of  rates 
at  stations  from  St.  Peter  to  Pierre,  and  the  matters  to  which 
it  directly  related  were  not  made  the  subject  of  complaint, 
so  that  the  defendant  could  have  an  opportunity  to  answer 
them,  but  were  brought  forward  collaterally  in  the  evidence 
at  the  hearing  for  the  first  time. 

^  By  section  15  of  the  Act  to  regulate  commerce  it  is  pro- 
vided that  if  in  any  case  in  which  an  investigation  shall  be 
made  by  the  Commission,  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Commission,  either  by  testimony  of  wit- 
nesses or  other  evidence,  that  anything  has  been  done,  or 
omitted  to  be  done,  in  violation  of  the  provisions  of  the  stat- 
ute by  any  common  carrier,  it  shall  be  the  duty  of  the  Com- 
mission to  take  the  proper  proceedings  to  put  an  end  to  such 
violation  of  law.  In  the  case  of  Smith  v.  The  Northern  Pa- 
cific Eailroad  Company  (1  Interstate  Commerce  Commission 
Reports,  page  209),  where  the  company  in  its  answer  admit- 
ed  what  was  a  violation  of  law,  although  the  petitioner  failed 
upon  the  proof  to  establish  his  complaint,  yet,  as  the  com- 
pany in  its  answer  had  deliberately  confessed  as  to  another 
matter  a  violation  of  the  statute,  this  established  such  viola- 
tion clearly  to  our  satisfaction,  and  we  ordered  the  company 
to  cease  and  desist  from  such  further  violation.  The  present 
case  differs  from  that,  in  this,  that  here  the  company  has  not 
admitted  the  violation  of  the  statute.  It  maybe  acting  upon 
some  conditions  of  transportation  as  it  exists  at  St.  Peter, 
which  may  or  may  not  justify  its  action  as  to  the  differences 
made  on  direct  rates  from  Chicago  to  points  west  of  St.  Peter, 
and  the  combination  of  the  Chicago  rate  to  St.  Peter  with  the 
local  rates  to  stations  added  between  St.  Peter  and  Pierre. 
For  these  reasons  we  will  give  the  company  a  hearing  on 
this,  and  the  reasonableness  of  its  rates  between  St.  Peter 
and  Pierre  and  its  branch  roads  west  of  St.  Peter,  in  a  sepa- 
rate investigation  of  these  matters. 

All  that  we  can  decide  in  this  proceeding  now  is  that  the 
rule  insisted  upon  by  the  petitioner,  that  the  rate  per  ton 
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per  mile,  taken  as  a  basis  between  Chicago  and  St.  Peter, 
must  be  adopted  as  the  standard  at  stations  between  St. 
Peter  and  Pierre,  and  that  the  latter  rates  must  decrease  rel- 
atively for  the  greater  distance  in  the  same  proportion  as 
from  Chicago  to  St.  Peter,  is  one  that  in  the  existing  condi- 
tions of  transportation  along  the  line  of  this  railroad,  upon 
the  evidence  in  this  proceeding,  cannot  be  sustained.  As 
the  complaint  is  based  upon  this  ground  alone  and  was  so 
tried  by  the  parties  and  heard  by  the  Commission,  it  results 
from  the  views  we  have  expressed  that  this  petition  must  be 
dismissed. 


s- 
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WILLIAM  C.  SCOFIELD,  DANIEL  SHUEMEE,  JOHN 
TEAGLE,  AND  CHAELES  W.  SCOFIELD,  Partners 
UNDER  the  Firm  Name  and  Style  of  Scofield,  Shurmer 
AND  Teagle  ;  JAMES  E.  TIMMINS  AND  ANDEEW 
E.  TIMMINS,  Partners  under  the  Firm  Name  and 
Styte  of  J.  E.  Timmins  &  Co.;  CHEISTIAN  J.  WUE^ 
WAGE,  DOING  Business  under  the  Name  and  Style  of 
The  Manufacturers  Oil  Company  ;  JOHN  W.  FAAV- 
CETT  AND  THOMAS  F.  W^EIGHT,  Partners  under 
THE  Name  and  Style  of  J.  W.  Fawceit  &  Co.;  ALFEED 
WHITAKEE,  DOING  Business  under  the  Name  and 
Style  of  The  Brooks  Oil  Company;  WILLIAM  F. 
VLIET,  WILLAED  L.  NUTT  AND  MAETIN  P. 
CASE,  Partners  under  the  Name  and  Style  of  Vliet, 
NuTT  &  Co.;  W.  CAEEOLL  LAWEENCE,  FELIX 
BUEGEET,  HENEY  C.  MEYEES  AND  AUGUST  E. 
SCHADE,  Partners  ut^der  the  Name  and  Style  of  The 
Merchants'  Oil  Company  ;  THE  EXCELSIOE  EEFIN- 
ING  COMPANY,  a  Corporation  organized  under  the 
Laws  of  Ohio  ;  THE  GLOBE  OIL  COMPANY,  a  Cor- 

PORATION    ORGANIZED    UNDER    THE    LaWS    OF    OhIO  ;      THE 

CLEVELAND  EEFINING  COMPANY,  a  Corporation 

ORGANIZED    UNDER   THE   LaWS  OF  OhIO  ;     LOUIS  C.  CAE- 

EAN,  DOING  Business  under  the  Name  and  Style  of  L. 
C.  Carran  &  Company,  Complainants,  v.  THE  LAKE 
SHOEE  AND  MICHIGAN  SOUTHEEN  EAILAVAY 
CO.,  Defendant. 

Heard  January  18th,  1888.— Decided  July  19th,  1888. 

1.  Upon  the  facts  of  this  case  it  is  found,  and  hold,  that  there  is  an  unlawful 

preference  given  by  the  carrier,  in  favor  of  oil  shipments  in  tank-car 
lots,  as  against  like  shipments  in  barrels  car-load  lots,  which  is  ordered 
to  be  corrected,  and  the  mode  prescribed  by  which  this  must  be  done, 
giving  equal  rates  on  each  per  pound. 

2.  It  is  a  common  law,  and  charter  duty,  of  every  railway  carrier  subject  to 

the  Act  to  regulate  commerce,  to  furnish  a  proper  and  adequate  car 
equipment  fur  all  the  reasonable  needs  of  the  business  it  advertises  and 
undertakes  to  do,  and  if  the  carrier  fails  to  do  this,  to  the. wrongful  in- 
jury of  the  shipper,  it  is  liable  in  damages  therefor,  but  the  statute  has 
not  clothed  The  Interstate  Commerce  Commission  with  the  jurisdiction 
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to  order  the  carrier  to  furnish  any  particular  equipment  of  cars,  or  in 
fact  any  cars  at  all.  It  is  the  duty  of  suc|i  carrier  to  select  and  furnish 
its  own  equipment  of  cars,  under  all  the  responsibility  which  the  law 
requires  of  it  in  so  vital  and  important  a  matter,  for  the  public  has  not 
undertalten  to  divide  responsibility  with  the  carrier  in  this  respect. 
8.  The  law  does  not  forbid  a  carrier  from  obtaining  cars  for  the  transporta- 
tion of  freight  over  its  line  from  other  carriers,  or  car-furnishing  com- 
panies, but  in  every  such  instance  the  rates  of  freight  must  be  exactly 
the  same,  and  none  other,  as  they  would  be  if  such  cars  were  owned  by 
the  carrier  so  using  them. 

4.  The  law  does  not  forbid  a  carrier  from  obtaining  cars  from  a  shipper  for 

the  transportation  of  such  shipper's  freight  over  its  line,  but  in  every 
such  Instance,  after  deducting  a  reasonable  rent  published  in  the  tariff 
as  part  of  the  rate  and  paid  by  the  carrier  to  the  shippers  for  the  use  of 
such  cars,  the  rates  must  be  exactly  the  same,  and  none  other,  as  upon 
freight  transported  in  the  same  service  in  the  carrier's  own  cars ;  and 
in  every  such  transaction  the  carrier,  at  his  peril,  must  see  to  it  that  a 
shipper  furnishing  his  own  cars  receives  no  other,  or  different  rates 
than  other  shippers  who  use  the  cars  of  the  carrier  for  a  similar  service. 

5.  To  render  a  preference  of  one  over  another  unlawful,  under  the  Act  to 

regulate  commerce,  it  is  not  necessary  that  it  should  be  accomplished 
by  any  "  device  "  and  it  is  equally  true  that  the  ingenuity  of  man  cannot 
invent  a  "  device  "  for  the  perpetration  of  an  unlawful  preference  on  the 
part  of  a  carrier  engaged  in  interstate  commerce,  without  incurring  the 
penalties  prescribed  by  the  statute. 

6.  In  this  particular  instance,  on  account  of  the  phenomenal  differences  in 

expense  of  service  rendered,  the  exceptionally  high  rates  on  oil  in  bar- 
rels Icjss  than  (^ar-load  lots,  as  compared  with  oil  in  car-load  lots  are 
sustained,  but  the  defendant  and  all  other  carriers  engaged  in  interstate 
commerce  are  notified  that  there  seems  to  be  too  great  a  tendencj^  on 
their  part  to  make  excessive  difTeren(!CS  in  favov  of  all  6hii)nu;nts  gener- 
ally in  car-load  lots,  as  against  shipments  of  similar  articles  in  Ichk  than 
car-load  lots,  and  that  it  would  be  well  for  each  of  thcun  to  look  to  their 
tariffs  in  this  respect,  before  the  Commission  takes  further  action  on 
this  subject. 

Blanden  d;  Buell,  Counsel  for  Petitioners. 
George  C,  Greene,  J^^sq.,  Counsel  for  Defendant. 

RErORT  AND   OPINION  OF  THE  INTERSTATE  COMMERCE  COMMISSION. 

Bragg,  Conirnissioner : 

The  complaint  contains  the  following  averments :  TliJit 
William  C.  Scofiold,  Daniel  Shurmer,  John  Teagle,  and 
Charles  W.  Scofield  are  partners  under  the  name  and  style  of 
Scofield,  Shurmer  and  Teagle ;  that  James  R.  Timmius  and 
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Andrew  K.  Timniius  are  partners  under  the  name  and  styh^ 
of  James  R.  Timmins  6:  Company;  that  Christian  J.  Wurw'n<::e 
is  doing  business  under  the  name  and  style  of  The  Manufac- 
turers' Oil  Company  ;  that  John  W.  Fawcett  and  Thomas  F. 
Wright  are  partners  under  the  name  and  style  of  J.  W.  Faw- 
cett and  Company ;  that  Alfred  Whitaker  is  doing  business 
under  the  name  and  style  of  the  Brooks  Oil  Company ;  that 
William  F.  Vliet,  AVillard  L.  Nutt,  and  Martin  P.  Case  are 
partners  under  the  name  and  style  of  Vliet,  Nutt  and  Com- 
pany ;  that  W.  CaiToll  Lawrence,  Felix  Burgert,  Henry  C. 
Meyers,  and  August  C.  Schade  are  partners  under  the  name 
and  style  of  The  Merchants'  Oil  Company ;  that  the  Excel- 
sior Refining  Company  is  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Ohio  ;  that  The  Globe  Oil  Company 
is  a  corporation  duly  organized  under  the  laws  of  the  State 
of  Ohio ;  that  The  Cleveland  Refining  Company  is  a  corpor- 
ation duly  organized  under  the  laws  of  the  State  of  Ohio, 
and  that  Louis  C  Carran  is  doing  business  under  the  name 
and  style  of  L.  C.  Carran  &  Company. 

The  defendant.  The  Lake  Shore  and  Michigan  Southern 
Railway  Company,  is  a  corporation  organized  under  the  laws 
of  the  State  of  Ohio,  and  has  its  principal  oflSce  in  the  city 
of  Cleveland,  in  said  State  ;  that  it  is  consolidated  with  cor- 
porations duly  organized  in  the  States  of  New  York,  Penn- 
sylvania, Indiana,  Michigan,  and  Illinois,  respectively ;  that 
as  thus  consolidated  it  ow^ns  and  operates  a  continuous  line 
of  railroad  from  the  city  of  BuflFalo,  in  the  State  of  New 
York,  through  the  said  city  of  Cleveland,  in  the  State  of 
Ohio,  to  the  city  of  Chicago,  in  the  State  of  Illinois ;  that 
said  continuous  line  extends  through  and  reaches  places 
hereinal'ter  named  and  others  in  the  States  of  New  York, 
Pennsylvania,  Ohio,  Indiana,  Michigan,  and  Illinois ;  that 
said  railway  company  is  a  common  carrier  upon  said  line  of 
railroad,  engaged  in  the  transportation  of  passengers  and 
property  to  and  from  said  city  of  Cleveland,  from  and  to 
places  without  said  State  of  Ohio. 

Complainants  are  all  engaged  in  the  business  of  refining, 
manufacturing,  and  dealing  in  petroleum  and  its  products  at 
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said  city  of  Clevelapd,  and  in  pursuance  of  said  business  ship 
their  goods  over  defendant's  said  line  of  railroad  to  places 
without  said  State  of  Ohio  reached  by  said  line  of  road,  its 
branches  and  connections. 

1st.  The  defendant  has  established  and  published  a  sched- 
ule showing  the  rates  and  charges  for  the  transportation  of 
petroleum  and  its  products  in  barrels  upon  its  said  railroad, 
in  car-load  lots  and  in  less  than  car-load  lots,  and  which  is 
now  in  force  thereon.  Said  rates  and  charges  for  less  than 
car-load  lots  are  excessive,  unjust  and  unreasonable;  and  as 
evidencing  and  illustrating  said  allegations  of  excessiveness, 
injustice  and  unreasonableness,  they  show  that  said  rates  in 
car-load  lots  and  in  less  than  car-load  lots  from  said  city  of 
Cleveland  to  the  places  named  are  as  follows,  viz.: 

In  car-load  lots,    Less  than  car-load 
per  barrel.  lots,  per  barrel. 

To  Chicago,  in  the  State  of  Illinois 50  cts.  $1  00 

To  Grand  Rapids,  in  the  State  of  Michigan...  50  1  00 

To  Ralamazoo,  in  the  State  of  Michigan 40  92 

To  Detroit,  in  the  State  of  Michigan 80  64 

2d.  The  defendant  has  established  and  published  a  sched- 
ule showing  the  rates  and  charges  for  the  transportation  of 
petroleum  and  its  products  in  barrels  in  car-load  lots,  and 
in  bulk  in  tank  cars  upon  its  said  railroad,  which  is  now  in 
force  tlu'reon.  Said  rates  and  charges  for  transportation  in 
barrels  in  car-load  lots  are  excessive,  unjust,  and  unreason- 
able ;  and  as  evidencing  and  illustrating  said  excessiveness, 
injustice,  and  unreasonableness  they  show  that  said  rates  and 
charges  in  barrels  in  car-load  lots  and  in  bulk  in  tank  cars 
from  said  city  of  Cleveland  to  the  places  named  are  as  fol- 
lows, viz :  f 

Car-load  lots  in  bulk  In  Car-load'  lots  in  bar- 

tanli  cars,  per  barrel.  rels,  per  barrel. 

To  Chicago,  In  the  State  of  Illinois 38  cts.  50  cts. 

To  Detroit,  in  the  State  of  Michigan 22  cts.  30  cts. 

To  Buffalo,  in  the  StJito  of  New  Yorl^ 25  cts.  34  cts. 

To  Kalamazoo,  in  the  State  of  Michigan...     35  cts.  46  cts. 
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3d.  The  defendant  has  established  and  published  a  sched- 
ule of  rates  and  charges  for  the  transportation  of  petroleum 
and  its  products  in  barrels  in  car-load  lots  and  in  less  than 
car-load  lots  upon  its  said  railroad,  and  which  is  now  in 
force  thereon.  Said  rates  and  charges  constitute  and  are  an 
undue  and  unreasonable  preference  and  advantage  to  the 
said  traffic  in  car-load  lots,  and  an  undue  and  unreasonable 
prejudice  and  disadvantage  to  said  traffic  in  less  than  car- 
load lots ;  and  as  evidencing  and  illustrating  said  undue  and 
unreasonable  preference  and  prejudice  and  disadvantage, 
respectively,  N  they  show  that  the  said  rates  and  charges  in 
car-load  lots,  and  in  less  than  car-load  lots,  respectively, 
from  said  city  of  Cleveland  to  the  places  named  are  as  fol- 
lows, viz : 

In  car-load  lots,  Less  than  car-load 

per  barrel.  lots,  per  barrel. 

To  Chicago,  in  the  State  of  Illinois 50  cts.  $1  00 

To  Grand  Rapids,  in  the  State  of  Michigan...    50  cts.  1  00 

To  Kalamazoo,  in  the  State  of  Michigan 40  cts.  92 

To  Buffalo,  in  the  State  of  New  York 34  cts.  56 

To  Detroit,  in  the  State  of  Michigan 30  cts.  64 

To  South  Bend,  in  the  State  of  Indiana 42  cts.  92 

4th.  Defendant  has  established  and  published  a  schedule 
of  rates  and  charges  for  transportation  of  petroleum  and  its 
products  in  bulk  in  tank  cars  and  in  car-load  lots  in  barrels, 
and  in  less  than  car-load  lots  in  barrels  upon  its  said  rail- 
road, and  which  is  now  in  force  thereon.  Said  rates  and 
charges  constitute  and  are  an  undue  and  unreasonable  pref- 
erence and  advantage  to  the  said  traffic  in  brdk  in  tank  cars 
and  an  undue  and  unreasonable  prejudice  and  disadvantage 
to  said  traffic  in  car-load,  lots  in  barrels  and  in  less  than  car- 
load lots  in  barrels  ;  and  as  evidencing  and  illustrating  said 
\indue  and  unreasonable  preference  and  prejudice  and  dis- 
advantage, respectively,  they  show  that  the  said  rates  and 
charges  in  bulk  in  tank  cars  and  in  car-load  lots  in  barrels 
and  in  le^s  than  car-load  lots  in  barrels,  respectively,  from 
said  city  of  Cleveland  to  the  places  named  are  as  follows, 
vi^ :  • 
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In  tank-  In  barrels  in  In  bbls.  less 

cars,  per  car-load  lots,  than  car-load 

barrel.  per  barrel.  lots,  per  b]>l. 

To  Chicago,  in  the  State  of  Illinois 88  cts.      50  cts.  $1  00 

To  Buffalo,  in  the  State  of  New  York 25  84  60 

To  Detroit,  in  the  State  of  Michigan 22  30  64 

To  Grand  Rapids,  in  the  State  of  Michigan  38  50  1  00 

To  Kalamazoo,  in  the  State  of  Michigan....  35  46  92 

To  South  Bend,  in  the  State  of  Indiana 31J  42  92 

To  Elkhart,  in  the  State  of  Indiana 31  i  42  88 

To  Erie,  in  the  State  of  Pennsylvania 22  30  64 

5th.  The  defendant  has  established  and  published  a  sched- 
ule of  rates  and  charges  for  the  transportation  of  petroleum 
and  its  products  in  barrels  in  car-load  lots  and  in  less  than 
car-load  lots  from  said  city  of  Cleveland  to  places  without 
and  beyond  the  State  of  Ohio,  reacheil  by  its  said  line  of 
railroad,  and  which  is  now  in  force  thereon  ;  that  as  a  part 
of  said  schedule  of  rates  and  charges  it  is  provided  that  a 
minimum  car-load  in  barrels  shall  be  sixty  barrels.  The 
rates  and  charges  per  barrel  for  less  than  car-load  lots  as 
thus  established  is  from  fitfy  to  one  hundred  and  fifty  per 
cent,  higher  than  the  rate  in  car-load  lots.  The  floor  capac- 
ity of  defendant's  cars,  in  which  said  commodities  are  trans- 
ported  in  barrels,  is  from  forty-eight  to  not  more  than  til'ty- 
three  of  said  barrels,  and  for  the  transportation  of  said 
commodities  when  transported  in  said  cars  to  the  full  floor 
capacity  thereof,  and  in  quantities  less  than  sixty  barrels, 
defendant  charges  the  less  than  car-load  rates  for  each  bar- 
rel. In  order  to  transport  in  each  of  said  cars  sixty  barrels 
of  said  commodities  it  becomes  and  is  necessary  that  those 
barrels  in  excess  of  the  floor  capacity  be  placed  upon  the  top 
of  those  upon  the  floor,  which  cause  leakage  and  damage  to 
the  barrels  thus  placed  above  and  below,  which  said  leakage 
and  damage  is  by  said  schedule  entirely  at  the  risk  of  the 
owner.  Said  regulation  of  said  schedule,  fixing  sixty  bar- 
rels as  a  minimum  car-load,  is  unjust  and  unreasonable  ;  and 
the  charge  per  barrel  at  said  less  than  car-load  rates  on  the 
full  floor  capacity  of  the  car  when  that  is  less  than  sixty  bar- 
rels, is  excessive,  unjust,  and  unreasonable. 

6th.  Defendant  has  established  and  published  a  schedule 
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of  rates  and  charges  for  the  transportation  of  petroleum  and 
its  products  in  bulk  in  tank  cars,  and  that  it  transports  a 
large  quantity  of  said  commodities  at  said  rates  in  said  tank 
cars ;  that  defendant  fails  and  refuses  to  furnish  to  com- 
plainants the  tank  cars  necessary  to  ship  said  commodities 
at  said  rates,  according  to  said  schedule,  and  defendant  re- 
fuses to  furnish  the  apparatus,  facilities,  and  appliances 
needful  to  load  and  unload  said  commodities  transported 
and  to  be  transported  in  bulk  in  said  tank  cars ;  that  said 
defendant  rebates  from  its  said  schedule  rates  and  charges  to 
shippers  furnishing  said  tank  cars  a  mileage  allowance  of 
three-fourths  of  a  cent  for  each  and  every  said  tank  car  so 
furnished  by  shippers.     Said  defendant  in  its  said  schedule 

♦  charges  for  the  transportation  of  said  commodities  in  said 
tank  cars  a  less  amount  than  it  charges  for  the  transportation 

♦  of  said  commodities  in  barrels,  and  that  said  less  amount,  in 

♦  combination  with  said  mileage  allowance,  constitutes  and  is 
;an  undue  and  unreasonable  preference  and  advantage  to  the 
rsaid  traffic  in  bulk  in  tank  cars  over  the  said  traffic  in  barrels, 
..and  constitutes  and  is  an  undue  and  unreasonable  prejudice 
.and  disadvantage  to  said  traffic  in  barrels. 

'dih.  The  Standard  Oil  Company  is  a  corporation  duly 
©organized  under  the  laws  of  the  State  of  Ohio,  with  its  prin- 
cipal office  in  the  city  of  Cleveland  and  in  said  State,  and  is 
engaged  in  the  business  of  refining,  manufacturing,  and  deal- 
ing.in  petroleum  and  its  products,  and  ships  said  commodities 
in  tank  cars  in  the  manner  aforesaid  over  defendant's  said 
railroad  from  said  city  of  Cleveland  to  places  thereon  with- 
out the  State  of  Ohio  at  said  rates. 

That  the  facts,  acts,  and  omissions  of  defendant  herein- 
before set  forth  in  the  complaints  numbered,  respectively, 
irom  one  to  seven,  inclusive,  separately  and  in  combination, 
all  and  singular,  constitute  and  are,  and  by  defendant  are 
, designed  to  be,  a  device  whereby  defendant  charges,  de- 
:mands,  collects,  and  receives  from  said  Standard  Oil  Com- 
pany a  less  sum  for  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substantial- 
ly  similar  circumstances  and  conditions  than  it   charges. 
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demands,  collects,  and  receives  from  complainants  therefor ; 
and  whereby  defendant  makes  and  gives  and  intends  to 
make  and  give  an  undue  and  unreasonable  preference  and 
advantage  to  said  Standard  Oil  Company  in  the  transporta- 
tion of  said  commodities,  and  subjects  and  intends  to  subject 
complainants  to  an  undue  and  unreasonable  prejudice  and 
disadvantage  in  the  transportation  of  said  commodities. 

By  way  of  general  averment  and  as  additional  and  supple- 
mentary to  each  and  every  of  the  above  stated  and  numbered 
complaints  and  for  brevity  of  statement  complainants  attach 
hereto  the  several  schedules  of  rates  and  charges  of  the  de- 
fendant above  referred  to  and  make  the  same  a  part  hereof 
and  of  each  and  every  of  said  complaints  stated  and  num- 
bered as  aforesaid. 

•That  petroleum  and  its  products  herein  referred  to  are,  by 
the  classification  adopted  by  the  defendant  and  in  force  upon 
its  said  line  of  railroad,  classed  as  third  class  and  charged 
accordingly  upon  a  computation  of  four  hundred  pounds 
weight  for  each  and  evety  barrel  when  transported  in  less 
than  car-load  lots. 

The  prayer  of  the  petition  is  that  the  Commission  investi- 
gate the  charges  and  complaints  herein  preferred,  and  if  said 
acts  and  omissions  complained  of  are  found  to  exist  and  to 
bo  unlawful  the  Commission  will  order  and  direct  said  de- 
fendant to  desist  from  and  cease  such  unlawful  acts  and 
omissions,  and  for  all  such  further  action,  order,  and  finding 
in  the  premises  as  to  the  Commission  may  seem  just  and 
right. 

To  the  foregoing  complaint  the  Lake  Shore  and  Michigan 
Southern  Railway  Company  answered  as  follows : 

1st.  It  admits  the  allegations  contained  in  the  petition 
touching  the  complainants,  copartnerships,  and  incorpora- 
tions, and  the  incorporation  of  the  respondent,  and  that  re- 
spondent owns  and  operates  a  railroad  as  a  common  carrier, 
as  alleged  in  said  petition,  and  that  complainants  are  engaged 
in  business  and  ship  some  of  their  goods  as  alleged. 
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2d.  It  admits  that  it  has  established  and  published  sched- 
ules showing  the  rates  and  charges  for  the  transportation  of 
petroleum  and  its  products  in  barrels  upon  its  railroad  in 
car-load  lots  and  in  less  than  car-load  lots  and  in  bulk  in 
tank  cars,  as  alleged  in  the  complaints  numbered  1  to  4,  both 
inclusive,  in  said  petition ;  but  it  denies  that  said  rates  and 
charges  for  less  than  car-load  lots  or  for  the  transportation 
in  barrels  in  car-load  lots  are  excessive,  unjust,  or  unreason- 
able, or  that  said  rates  and  charges  or  any  of  them  constitute 
or  are  an  unjust  or  unreasonable  preference  and  advantage 
to  the  traffic  in  car-load  lots,  or  that  said  rates  and  charge? 
constitute  and  are  an  undue  and  unreasonable  preference 
and  advantage  to  said  traffic  in  bulk  in  tank  cars,  or  an  undue 
and  unreasonable  prejudice  and  disadvantage  to  the  said 
traffice  in  car-load  lots  in  barrels.  On  the  contrary,  it  alleges 
that  the  rates  aforesaid  are  just  and  reasonable  and  are  fixed 
and  adjusted  fairly  and  equitably;  that  the  circumstances 
and  conditions  under  which  such  transportation  is  made  in 
barrels  in  less  than  car-load  lots,  in  barrels  in  car-load  lots, 
and  in  tank  cars  are  essentially  dissimilar  and  unlike,  and 
warrant  and  justify  the  difference  in  rates  and  charges  which 
has  been  made  in  the  tariffs  of  the  respondent. 

3d.  It  admits  that  it  has  established  and  published  a 
schedule  of  rates  and  charges,  as  alleged  in  the  5th  complaint 
in  said  petition,  and  that  it  has  provided  that  a  minimum 
car-load  in  barrels  shall  be  sixty  barrels,  and  alleges  that  the 
rates  and  charges  for  less  than  car-load  lots  are  fixed  and  es- 
tablished by  the  tariffs  and  schedrdes,  a  copy  of  which  is  at- 
tached to  said  petition,  and  not  other  or  different. 

It  alleges  that  the  capacity  of  respondent's  cars,  in  which 
said  commodities  are  transported  in  barrels,  is  ample  for  the 
proper  loading  and  transportation  of  sixty  barrels  and  up- 
wards, and  that  if  properly  loaded  the  placing  of  some  of  the 
barrels  upon  others  does  not  produce  leakage  or  damage  to 
the  barrels. 

It  denies  that  the  regulation  fixing  sixty  barrels  as  a  min- 
imum car-load  is  unjust  or  unreasonable,  or  that  the  charge 
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per  barrel  at  less  than  car-load  rates  on  the  full  floor  capacity 
of  the  car,  when  that  is  less  than  sixty  barrels,  is  excessive, 
unjust,  or  unreasonable. 

4th.  It  admits  that  it  has  established  and  published  a 
schedule  of  rates  and  charges  for  the  transportation  of  pe- 
troleum and  its  products  in  bulk  in  tank  cars,  as  averred  in 
the  6th  complaint  in  said  petition,  and  that  it  transports  a 
large  quantity  thereof  at  the  said  rates  in  tank  cars.  It 
alleges  that  it  does  not  now  and  never  has  owned  and  sup- 
plied to  any  shipper  any  of  such  tank  cars  since  the  year 
1880,  or  the  apparatus,  facilities,  and  appliances  needful  to 
unload  said  commodities  transported  and  to  be  transported 
in  said  tank  cars,  and  that  none  of  the  complainants  has  ever 
applied  to  or  requested  this  respondent  to  furnish  such  cars, 
or  such  apparatus,  facilities,  or  appliances  for  their  use,  nor 
has  respondent  refused  to  furnish  the  same ;  that  all  tank 
cai-s  hauled  over  respondent's  road  have  been  furnished  by 
shippers  who  own  and  maintain  the  same,  and  the  facilities, 
apparatus,  and  needful  appliances  for  loading  and  unloading 
the  same,  and  that  respondent  has  allowed  to  such  shippers 
for  the  use  of  such  tank  cars  a  reasonable  sum,  viz.,  a  mileage 
of  three-fourths  of  a  cent  a  mile  for  each  mile  each  such  car 
is  hauled  over  respondent's  road  by  this  respondent,  and  is 
and  ever  has  been  ready  and  willing  to  afi'ord  said  complain- 
ants the  same  facilities,  and  upon  the  same  terms  receive 
and  haul  tank  cars  for  them  and  transport  for  them  therein 
petroleum  and  its  products  in  bulk,  and  has  never  refused  to 
do  so. 

It  denies  that  the  less  amount  it  charges  for  such  trans- 
portation in  tank  cars  in  combination  with  said  mileage 
allowance  constitutes  or  is  an  undue  or  unreasonable  pref- 
erence and  advantage  to  the  said  trafiic  in  bulk  in  tank  cars 
over  the  said  trafiic  in  barrels,  or  is  an  undue  and  unreason- 
able prejudice  and  disadvantage  to  said  traffic  in  barrels. 

5th.  It  admits,  in  answer  to  the  7th  complaint  contained 
in  said  petition,  that  the  Standard  Oil  Company  is  a  corpo- 
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ration  engaged  in  business  and  ships  said  commodities  in 
tank*  cars,  as  alleged,  and  that  said  Standard  Oil  Company 
also  ships  over  respondent's  railroad  from  Cleveland  to 
places  within  apd  without  the  State  of  Ohio  petroleum  and 
its  products  in  barrels  in  car-load  lots  and  in  less  than  car- 
load lots.  It  admits  that  the  several  schedules  of  rates  and 
charges  attached  to  said  petition  are  those  referred  to  in  said 
petition,  and  are  correct  and  true,  and  that  petroleum  and  its 
products  are  by  the  classification  adopted  by  this  respondent 
and  in  force  on  its  road  classed  as  third-class  freight  and 
charged  accordingly  upon  a  computation  of  four  hundred 
pounds  for  each  barrel  when  transported  in  barrels  in  less 
than  car-load  lots. 

The  respondent  denies  each  and  every  allegation  in  said 
7th  complaint  contained  which  is  not  herein  specifically  an- 
swered or  admitted. 

And  respondent  prays  that  the  petition  may  be  dismissed. 

Statement  of  Facts  Found. 

The  defendant  has  established  and  published  a  schedule  of 
rates  and  charges  for  the  transportation  of  petroleum  and  its 
products  in  car-load  lots  in  barrels,  in  less  than  car-load  lots 
in  barrels,  and  in  tank  cars  from  points  to  points  named  in 
the  complaint  at  the  rates  therein  specified.  According  to 
these  schedules  it  is  provided  that  a  minimum  car-load  in 
barrels  shall  be  sixty  barrels. 

There  are  as  many  as  twenty  or  more  different  kinds  of 
oils  produced  at  Cleveland.  These  oils  are  divided  into  two 
general  classes,  namely,  illuminating  oils  and  lubricating  oils. 
The  bulk  of  lubricating  oils  is  worth  in  the  market  at  Cleve- 
land from  25  to  75  cents  per  gallon,  according  to  quality,  and 
illuminating  oils  are  worth  in  the  same  market  from  7  to  11 
cents  per  gallon,  according  to  quality.  There  is  a  very  large 
market  for  lubricating  oils  in  Kansas,  Nebraska,  and  other 
northwestern  States,  though  these  oils  are  also  shipped  in 
large  quantities  to  other  portions  of  the  country.  The  illu- 
minating oils  find  a  general  market  in  this  country.     Lubri- 
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eating  oils  are  used  chiefly  in  tlie  late  spring  and  during  the 
warm  weather  in  the  summer  and  early  fall,  and  illuminating 
oils  are  used  principally  in  the  winter  and  during  the  cold 
weather.  Shipments  of  these  oils  are  made  chiefly  at  and 
for  the  seasons  when  they  are  most  used,  respectively. 

Cleveland,  Ohio,  a  station  on  the  line  of  defendant's  rail- 
road, situated  upon  Lake  Erie,  is  the  initial  point  of  ship- 
ment of  nearly  all  the  petroleum  oil  and  products  thereof 
carried  on  defendant's  road.  The  quantity  of  such  oil  and 
products  shipped  over  defendant's  road  in  a  westerly  .direc- 
tion from  Cleveland  is  at  the  rate  of  eight  hundred  thousand 
barrels  annually,  and  eastward  about  six  thousand  barrels 
annually.  Nearly  all  of  this  oil  and  its  products  are  refined 
and  manufactured  at  Cleveland.  Petroleum  and  its  products 
herein  referred  to  are,  by  the  classification  adopted  by  the 
defendant  and  in  force  upon  its  line  of  railroad  when  trans- 
ported in  barrels  in  less  than  car-load  lots,  classed  as  third 
class  and  charged  accordingly  upon  a  computation  of  four 
hundred  pounds  weight  for  each  and  every  barrel.  When 
shipped  in  car-load  lots,  whether  in  tanks  or  in  barrels  in 
stock  cars,  it  is  practically  sixth-class. 

The  Standard  Oil  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Ohio  and  has  its  principal 
office  in  the  city  of  Cleveland,  in  said  State,  and  is  engaged 
in  the  business  of  refining,  manufacturing,  and  dealing  in  pe- 
troleum and  its  products  on  an  extensive  scale.  It  ships 
these  commodities,  to  a  large  extent,  in  tank  cars  from  the 
said  city  of  Cleveland  to  places  that  are  without  the  State  of 
Ohio  at  the  rates  prescribed  in  defendant's  schedules  for 
tank  cars.  About  eighty  per  cent,  of  said  Standard  Oil  Com- 
pany's west-bound  and  less  than  three  per  cent,  of  its  eust- 
bouud  sliif)ments  over  defendant's  road,  are  in  tank  cars 
furnished  by  said  Standard  Oil  Company,  which  also  iur- 
nislies  its  own  facilities  and  appliances  for  loading  and  un- 
loading. The  mileage  allowed  by  defendant  to  all  shippers 
furnishing  tank  cars  or  stock  cars  for  shipments  of  oil  upon 
its  road  in  car-load  lots  is  three-fourths  of  one  cent  per  mile 
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per  car  for  the  use  of  these  cars.  This  is  the  usual  mileage 
paid  by  the  railroads  for  the  use  of  cars  belonging  to  others. 
All  of  said  tank  cars  after  being  unloaded  at  their  destina- 
tion, are  returned  as  a  rule  to  Cleveland,  empty,  by  the  de- 
fendant, and  the  mileage  of  three-fourths  of  a  cent  per  mile 
is  paid  on  such  return,  as  is  usual  in  other  cases. 

The  petitioners,  Scofield,  Shurmer  and  Teagle,  the  Excel- 
sior Oil  Company,  and  J.  W.  Fawcett,  three  of  the  complain- 
ants, also  ship  oil  and  its  products,  in  part,  over  defendant's 
road  to  some  extent  in  tank  cars  owned  and  furnished  by 
themselves,  and  they  are  allowed  the  same  mileage  therefor 
as  above  stated,  and  said  tank  cars  are  likewise  returned 
empty  and  mileage  paid  on  said  return  as  aforesaid.  From 
many  points,  but  notably  Chicago,  the  chief  point  to  which 
oil  is  shipped  from  Cleveland,  the  stock  cars  have  return 
loads  a  considerable  portion  of  the  time.  The  other  peti- 
tioners own  no  tank  cars.  ^ 

Oil  shipped  in  bulk  in  tank  cars. or  in  car-load  lots  barrels 
is  loaded  and  unloaded  in  each  instance  by  the  shipper  and 
consignee,  and  the  carrier  pays  the  switching  charges  in 
order  to  obtain  this  freight.  Oil  transported  in  less  than 
car-load  lots  is  loaded  and  unloaded  by  the  railway  company. 
The  weight  of  an  empty  oil  barrel  in  summer  when  dry  is  63 
pounds ;  in  winter  it  is  65  pounds.  The  average  weight  of 
oil  in  each  barrel  would  be,  if  the  barrel  were  full,  about  335 
pounds  ;  but  as  there  is  some  space  allowed  in  each  barrel 
for  expansion,  the  usual  average  rate  of  oil  in  a  barrel  is  es- 
timated at  325  pounds.  Bulk  oil  is  usually  unloaded  from 
the  tanks  at  the  stations  into  receiving  tanks,  but  occasion- 
ally is  unloaded  by  pipes  into  barrels.  The  defendant  pro- 
vides no  such  receiving  tanks  at  its  stations.  The  Standard 
Oil  Company  has  receiving  tajiks  at  the  stations  named  in 
the  schedule  thereof  mentioned  in  the  complaint  and  at  other 
points  of  importance,  generally,  where  it  does  business ;  and 
these  receiving  tanks  are  furnished  and  maintained  at  its  own 
expense  and  upon  its  own  premises.  Oil  in  barrels,  whether 
in  car-load  lots  or  in  less  than  car-load  lots,  is  transpoi-ted 
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oyer  defendant's  road  westwardly  exclusively  in  cattle  and 
stock  cars.  Oil  in  tank  cars  is  rated  at  315  pounds  per 
barrel. 

The  average  weight  of  a  tank  car  is  22,100  pounds,  which, 
with  the  average  of  ninety  barrels,  that  being  the  lowest 
minimum  hauled  in  tank  cars  on  this  road,  makes  28,350 
pounds,  or  a  total  of  50,450  pounds,  for  which  the  defendant 
receives  from  Cleveland  to  Chicago,  a  distance  of  357  miles, 
$34.20,  being  at  the  rate  of  $1.36  per  ton.  The  avQ^-age 
weight  of  a  stock  car  is  21,046  pounds,  which,  with  sixty  bar- 
rels of  oil,  that  being  about  the  average  carriage,  weighing 
24,000  pounds,  makes  a  total  weight  of  45,046  pounds,  and 
tlie  earnings  upon  such  a  car  from  Cleveland  to  Chicago  over 
defendant's  road  is  $30,  being  $1.33  per  ton.  The  tank  car, 
taking  the  gross  weight  of  the  car  and  the  oil,  pays  slightly 
more  to  the  defendant  per  ton  than  the  stock  car  with  the 
full  load.  The  average  number  of  barrels  on  west-bound 
shipments  of  oil  from  Cleveland  over  defendant's  road  in 
stock  cars  is  61,  but  on  east-bound  shipments  the  number  per 
car  runs  more  {han  this,  anid  sometimes  reaches  as  much  as 
eighty  barrels  per  car.  The  average  number  of  barrels  of  oil 
transported  in  a  tank  car  is  about  ninety-six.  The  smallest 
of  these  tank  cars  carry  about  ninety  and  the  largest  about 
120  barrels  per  car,  and  they  are  constantly  being  increased 
in  size. 

The  complainant's  aggregate  shipments  west-bound  over 
the  Lake  Shore  road  are  at  the  rate  of  36,000  barrels  annu- 
ally, and  east-bound  about  3,200  barrels  annually.  Between 
April  5,  1887,  and  October  1,  1887,  the  complainant's  ship- 
ments of  oil  over  the  several  roads  from  Cleveland  were 
distributed  as  follows : 

Pennsylvania 54.7  per  cent. 

C.  C.  C.  and  1 18.7       " 

Lake  Shore  and  Michigan  Southern 15.8       " 

New  York,  Pennsylvania,  and  Ohio 10.8       " 

More  than  one-fourth  of  the  shipments  made  by  those  of 
the  petitioners  owning  tank  cars  were  made  over  the  Penn- 
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sylvania  railroad  in  their  own  tank  cars.     The  oil  rates  upon 
all  the  railroads  from  Cleveland  to  Chicago  are  the  same. 

During  the  period  between  April  1  and  October  1,  1887, 
the  Standard  Oil  Company  shipped  over  defendant's  railway 
in  less  than  car-loads  in  barrels  9,824  barrels ;  in  car-loads 
in  barrels  75,075,  and  in  tank  cars  319,860  barrels.  About 
thirty-five  per  cent,  of  these  shipments  by  the  Standard  Oil 
Company  in  barrels  was  made  to  Chicago  as  compared  with 
its  shipments  in  tanks.  During  this  period  the  Standard  Oil 
Company  shipped  its  75,075  barrels  in  1,226  car-loads  in 
stock  cars  and  its  319,860  barrels  in  3,579  tanks,  while  dur- 
ing the  same  pferiod  the  independent  refineries  shipped  4,633 
barrels  in  55  tanks  in  tank-loads.  The  totai^  number  of  bar- 
rels shipped  by  the  Standard  Oil  Company  during  this  period 
over  defendant's  road  appears  to  have  been  395,919  barrels. 
During  the  same  period  all  the  other  shippers  shipped  over 
defendant's  road  in  less  than  car-load  lots  8,346  barrels.  The 
oil  shipped  in  barrels  out  of  Cleveland  during  this  period  in 
less  than  car-load  lots  appears  to  have  been  an  average  of 
between  sixteen  and  seventeen  barrels  per  car  west  and  thir- 
teen and  four-fifths  barrels  per  car  east. 

Since  the  business  of  refining  oil  at  Cleveland  commenced 
the  business  of  defendant  has  changed  very  much.  About 
ten  years  ago  the  volume  of  its  business  was  east-bound  and 
the  returning  cars  to  the  west  were  largely  empty.  There  was 
very  little  in  the  way  of  loads  for  stock  cars.  The  stock  cars 
were  thus  practically  used  and  nearly  altogether  for  oil.  Now 
the  conditions  of  shipments  are  largely  reversed.  Eastbound 
shipments  of  live  stock  on  defendant's  road  are  greatly  less 
than  they  were  then,  and  this  decrease  has  been  existing 
since  1879.  In  1879  the  shipments  from  Chicago  were 
279,058  tons  over  defendant's  road;  in  1880  it  was  81,881 
tons  ;  in  1881  it  was  62,057  tons ;  in  1882  it  was  202,740  tons ; 
in  1883  it  was  208,167  tons ;  in  1884  it  was  176,530  tons ;  in 
1885  it  was  189,530  tons,  and  in  1886  it  was  193,547  tons. 
Taking  the  years  1879  ajid  1886  by  way  of  comparsion  and  it 
shows  a  decrease  of  85,511  tons  or  7,000  cars  of  live  stock 
from  Chicago  alone.     Besides  oil  there  has  also  of  recent 
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years  been    an    immense  traffic   developed   in   west-bound 
freights  over  defendant's  line  in  coal  and  coke. 

While  it  is  true  that  there  has  been  a  considerable  falliniir 
oflF  in  the  live  stock  shipments  east  over  defendant's  road  in 
the  last  ten  years,  yet,  still,  this  is  a  large  business.  There 
is  enough  of  it,  taken  in  connection  with  other  freight,  such 
as  is  usually  shipped  in  stock  cars,  to  furnish  return  loads  to 
defendant's  stock  cars  a  large  portion  of  the  time  on  their 
return  trips  from  Chicago  to  Cleveland.  On  the  other  hand, 
it  does  not  appear  that  there  are  any  return  loads  of  freight 
from  Chicago  to  Cleveland  in  tank  cars. 

« 

When  oil  is  shipped  in  barrels  in  less  than  car-load  lots 
there  are  but  few  articles  that  can  be  placed  in  the  same  car 
with  it.  Any  other  freight  placed  in  the  same  car  must  be 
such  as  will  not  absorb  the  smell  of  the  oil  or  be  damaged  by 
its  leakage.  There  are  four  handlings  of  freight  when  oil  is 
shipped  in  barrels  in  less  than  car-loads.  It  is  unloaded  on 
the  platform ;  it  is  loaded  on  the  car  and  goes  forward  as 
way  freight ;  it  is  handled  at  the  different  stations  on  the 
platform  when  taken  from  the  train,  and  then  from  the  plat- 
form to  the  tr'am.  A  separate  receipt,  a  separate  bill  of  lad- 
ing, and  a  separate  way  bill  have  to  be  made  out  for  each 
barrel  if  shipped  to  only  one  consignee,  and  wliere  there  are 
several  shipments  all  in  a  car  in  less  than  car-load  lots  there 
is  as  much  clerical  work  in  the  case  of  each  shipper  and 
each  consignee  as  there  would  be  in  the  case  of  only  one 
shipper  and  one  consignee  for  an  entire  car-load.  A  car-load 
of  oil  can  go  forward  on  any  train,  but  is  generally  sent  on  a 
through  train.  Less  than  car-load  lots  are  always  shipped 
in  way  freight  trains,  which  stop  generally  at  every  station 
along  the  road. 

The  Standard  Oil  Company  has  stock  cars  of  its  own  as 
well  as  tank  cars,  which  are  used  in  the  defendant's  business, 
and  upon  which  defendant  pays  a  mileage  rate  as  above 
stated.  AVhether  any  of  the  petitioners  have  such  stock  cars 
is  not  shown  by  the  evidence.  The  average  oil  train  on  de- 
fendant's road  consists  of  thirty  stock  cars  or  tank  cars.    The 
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weight  of  oil  is  based  on  the  standard  of  six  and  one-half 
pounds  for  refined  oil  and  five  and  three-fourth  pounds  per 
gallon  for  naptha  and  gasoline,  and  seven  pounds  and  up- 
wards per  gallon  for  lubricating  or  black  oil.  It  does  not 
appear  from  the  evidence  that  any  of  the  complainants  have 
made  any  demand  on  the  defendant  for  tank  cars  to  trans- 
port their  oil.  No  shipper  seems  ever  to  have  made  such 
demand  upon  the  defendant  until  very  recently,  and  as  we 
infer  from  the  evidence,  since  the  filing  of  this  complaint. 

The  crude  capacity  of  the  petitioners  Scofield,  Shurmer,  and 

Teagle  is  about  250,000  barrels  a  year.     Their  daily  capacity 

is  about  1,200  barrels.     The  Standard  Oil  Company  is  by  far 

the  largest  refiner  and  shipper  engaged  in  this  business  at 

'  Cleveland,  according  to  the  evidence  before  us. 

The  evidence  shows  that  the  production  of  these  oils  can 
ibe  made  at  a  much  less  cost  by  a  large  refiner  having  a  ca- 
ipacity  of  one  thousand  barrels  per  day  or  more  than  by  a 
•small  refiner  having  far  less  capacity.  This  difference  is 
Jrom  one-half  to  three-fourths  of  a  cent  per  gallon. 

None  of  the  petitioners  have  the  capacity  of  making  these 
•oils  at  this  minimum  cost  except  Scofield,  Shurmer,  and 
Teagle.  The  Standard  Oil  Company  has  the  capacity  to 
make  and  does  make  these  oils  at  this  minimum  cost.  Ship- 
pers of  oils  in  barrels,  car-load  lots,  cannot  compete  success- 
iully  as  against  shippers  in  tank  cars  at  the  rates  furnished 
'by  defendant  to  the  principal  points  reached  by  its  lines  in 
the  States  of  Illinois,  Indiana,  and  Michigan. 

The  refineries  are  located  at  Newburgh,  a  suburb  of  Cleve- 
land, and  when  a  stock  car  is  furnished  to  them  to  be  loaded 
with  barrels  of  oil  it  takes  five  days,  on  an  average,  for  it  to 
be  loaded  and  returned  to  the  defendant.  This  delay  is 
caused  by  the  switching  over  the  Cleveland  and  Pittsburgh 
railroad,  an  opposition  line.  Oil  in  barrels  in  less  than  car- 
load lots  is  brought  by  the  shipper  to  the  oil  sheds  of  the 
defendant  and  is  loaded  on  the  cars  at  once.  Stock  cars 
furnished  by  the  defendant  to  the  Standard  Oil  Company  are 
loaded  by  that  company  at  its  refineries  and  returned  to  the 
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defendant  in  from  24  to  48  hours.  The  differences  in  the 
rates  of  defendant  upon  these  shipments  are  not  based  on 
any  of  these  considerations. 

Up  to  the  time  that  the  Act  to  regulate  commerce  went 
into  effect  the  rate  of  the  defendant  on  barrels  of  oil  in  car- 
loads was  sixty  cents  per  barrel  from  Cleveland  to  Detroit, 
and  on  less  than  car-loads  seventy  cents  per  barrel.  The 
present  rate  is  thirty  cents  per  barrel  on  car-loads,  and  on 
less  than  car-loads  sixty-four  cents  per  barrel.  Relatively 
much  the  same  differences  on  oil  in  barrels  in  car-load  and 
in  less  than  car-load  shipments  are  made  to  other  points. 
The  ground  assigned  for  this  by  the  carrier  is  that  prior  to 
April  5,  1887,  it  had  been  doing  this  business  "  in  a  hap- 
hazard sort  of  way,  and  after  that  it  was  necessary  to  make 
rates  harmonious  with  the  various  interests  and  commodities 
along  its  road."  It  is  also  claimed  by  the  carrier  that  this 
change  was  made  necessary  by  the  fact  that  it  had  been  car- 
rying oil  in  barrels  in  less  than  car-loads  too  low  prior  to 
April  5,  1887. 

Small  shipments  of  oil,  less  than  car-load  lots,  are  usually 
shipped  by  the  defendant  in  single-decked  stock  cars.  As  a 
nile  the  defendant  always  ships  promptly  oil  in  less  than 
car-loads  the  day  it  is  received,  if  it  has  cars,  no  matter  how 
small  the  number  of  barrels  may  be  ;  but  if  it  has  not  enough 
cars,  then  on  the  next  daj^  It  takes  about  twice  as  long  to 
get  freight  through  to  destination  from  point  of  shipment  in 
less  than  car-loads  than  in  car-loads. 

The  reasons  assigned  by  the  defendant  for  having  no  tank 
cars  of  its  own  are,  in  substance,  that  if  it  owned  such  tank 
cars  the  party  who  does  the  largest  shipping  over  its  road 
(the  Standard  Oil  Company)  would  give  it  no  work  for  such 
tank  cars,  and  then  it  would  be  dependent  on  other  shippers 
who  get  their  crude  oil  over  other  roads  than  the  defendant's, 
and  in  consequence  give  their  shipments  back  to  the  com- 
panies to  get  their  crude  oil,  and  therefore  that  the  defend- 
ant would  have  its  equipment  of  tank  cars  on  its  lines  for  six 
months  of  the  year  doing  nothing. 
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The  crude  oil  used  by  the  refineries  at  Clevehand  is  broupjht 
from  the  oil  region  of  Pennsylvania.  The  estimate  is  that 
from  2;400,000  barrels  to  3,000,000  barrels  of  this  crude  oil 
is  thus  brought  from  the  oil  fields  of  Pennsylvania  annually 
to  Cleveland  to  be  refined.  The  greater  portion  of  this  crude 
oil  is  brought  to  Cleveland  by  a  pipe  line  owned  and  con- 
trolled by  the  Standard  Oil  Company.  A  portion  of  this 
crude  oil  is  brought  from  the  oil  fields  to  Cleveland  by  the 
Pennsylvania  system  of  roads.  The  defendant  has  a  railway 
line  from  Cleveland  to  Oil  City,  in  the  oil  region  of  Pennsyl- 
vania, but  for  the  last  five  years  or  more  has  not  been  engaged 
in  the  business  of  hauling  crude  oil  from  the  Pennsylvania 
oil  fields  to  Cleveland.  All  of  the  petitioners,  except  the 
Brooks  Oil  Company,  receive  their  crude  oil  chiefly  from  the 
pipe  line.  The  Brooks  Oil  Company  receives  its  crude  oil 
from  the  vicinity  of  Parkersburg  and  Oil  City  entirely  by 
tank  cars  of  the  Valley  road.  There  has  been  a  considerable 
demand  upon  the  defendant  for  shipments  of  crude  oil  from 
the  Pennsylvania  oil  fields  to  Cleveland.  It  makes  a  rate  for 
this  of  25  cents  per  barrel  while  the  pipe  line  only  charges 
20  cents  a  barrel.  It  was  conceded  by  petitioners'  counsel 
upon  the  hearing,  that  this  pipe  line  is  not  a  common  carrier. 

The  territory  east  of  Cleveland  receives  its  supply  of  re- 
fined oil  chiefly  from  the  east.  There  are  refineries  at  Oil 
City,  Buffalo,  Philadelphia,  Pittsburgh,  and  New  York. 
There  is  a  pipe  line  from  the  oil  regions  of  Pennsylvania  to 
the  seaboard,  and  it  is  owned  and  controlled  by  the  Standard 
Oil  Company. 

The  shipments  west  over  defendant's  line  in  stock  cars  are 
largely  made  up  of  anthracite  coal  and  pig-iron  from  Buffalo, 
anthracite  coal  from  Erie,  and  Coke  from  Ashtabula.  The 
shipments  of  these  classes  of  freight  over  it,  west,  are  so 
large  that  they  often  exceed  the  capacity  of  the  defendant  to 
furnish  the  requisite  cars  for  their  transportation. 

Conclusions  and  Opinion  of  the  Commission. 

The  questions  arising  upon  this  complaint  (are  several  in 
number)  and  may  be  stated  briefly  and  substantially  in  the 
following  order : 


k 
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1.  The  difference  between  barrel  rates  in  less  than  car-load 
quantities  and  barrel  rates  in  dar-load  lots. 

2.  The  difference  in  rates  between  oil  in  car-load  lots  in 
barrels  and  oil  in  car-load  quantities  in  tanks,  and  whether 
the  combination  of  the  difference  in  favor  of  tank-car  rate 
with  the  mileage  allowed  the  shipper  for  the  use  of  the  tank 
cars,  operates  to  produce  a  prejudice  and  disadvantage  to 
the  shipper  of  oil  in  barrels  in  car-load  lots  or  less  than  car- 
load lots  that  is  obnoxious  to  the  statute. 

3.  Whether  or  not  it  is  the  duty  of  the  carrier  to  furnish 
tank  cars  as  a  part  of  its  equipment  which  can  be  enforced 
by  order  of  the  Interstate  Commerce  Commission  or  upon  its 
recommendation  under  the  Act  to  regulate  commerce. 

I.  Reasons  that  are  substantial  exist  for  making  the  rate 
lower  per  barrel  in  car-load  lots  than  in  less  than  car-load 
quantities.  The  cost  of  service  is  very  considerably  less  in 
the  case  of  shipments  in  car-load  lots  than  in  less  than  car- 
load quantities.  We  have  had  occasion  to  pass  upon  this 
frequently,  but  the  evidence  here  requires  us  to  do  so  again. 
The  shipment  by  the  car-load  goes  direct  to  destination.  It 
is  loaded  by  the  shipper  and  is  unloaded  by  the  consign tH\ 
The  freight  in  it  does  not  stop  at  the  way  stations  to  be 
handled  in  parcels  to  different  consignees  along  the  lino. 
Only  one  bill  of  lading  is  made.  It  requires  but  one  entry 
upon  the  way-bill.  The  time  occupied  in  transporting  it  to 
destination  is  far  less  than  in  the  case  of  a  shipment  in  less 
than  car-load  quantities.  There  is  but  one  collection  of 
charges  for  freight.  All  of  these  reasons  apply  with  the 
same  force  whether  the  shipment  be  in  a  tank  or  in  barrel 
shipments  in  car-load  lots. 

Where  the  shipment  is  made  in  less  than  car-load  quanti- 
ties a  separate  receipt  or  bill  of  lading  has  to  be  given  to 
every  shipper  for  his  parcel.  A  separate  entry  for  every 
item  has  to  be  made  on  the  way-bill.  The  shipment  is  by  a 
local  freight  train  whicli  stops  at  every  station  for  which 
there  is  a  package  of  freight.  The  freight  has  to  be  taken 
out  in  parcels  and  dehvered  at  each  ui  these  stations.     The 
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froiglit  is  loaded  and  unloaded  by  the  railroad  company. 
There  are  as  many  collections  of  charges  for  freight  as  there 
are  different  parcels.  The  time  occupied  in  transj^orting  it 
is  usually  from  two  to  three  times  as  long  as  in  the  case  of  a 
car-load  shipment  —  according  to  distance.  It  occupies  a 
whole  car,  and  for  the  vacant  space  in  that  car  the  company 
is  receiving  no  compensation.  There  is  also  a  considerable 
element  of  danger  attending  the  handling  of  barrel  oil  in 
small  lots  which  are  unloaded  by  the  carrier  and  stand  in 
the  local  station-houses,  whereas  car-load  lots  are  usually 
unloaded  by  the  consignee  at  a  distance  from  the  depot 
building  and  immediately  removed  from  the  premises  of  the 
railroad  company.  All  these  facts  show  that  a  reasonable 
difference  can  and  should  justly  be  made  between  shipments 
in  car-load  lots  and  less  than  car-load  quantities.  A  reason, 
additional  to  these  named,  is  urged  by  the  carrier  and  sus- 
tained by  the  evidence  in  the  present  case.  It  is  that  there 
are  very  few  articles  of  freight  that  can  be  shipped  in  the 
same  car  with  oil  in  barrels.  The  force  of  this  is  seen  at  a 
glance  and  it  renders  this  a  service  that  is  phenomenal  in  its 
expensiveness  to  the  carrier.  As  thus  transported,  oil  in  bar- 
rels less  than  car-load  lots  is  not  ordinary  but  extraordinary 
freight.  Taken  in  connection  with  all  the  features  of  this 
traffic,  it  is  indeed  an  exceptionally  expensive  service  on  the 
part  of  the  carrier,  and  high  as  the  rates  are  on  oil  in  bar- 
rels less  than  car-load  lots,  and  we  must  say  that  they  are 
very  high,  almost  so  high  that  it  seems  to  us  that  they  are  in 
their  nature  prohibitory,  yet  we  cannot  upon  all  the  evidence 
say  that  they  are  unreasonable  or  excessive.  This  result, 
however,  arises  from  the  peculiar  character  of  the  freight 
stated.  It  is  proper  to  say  in  this  connection  that  the  de- 
fendant as  a  carrier  performs  this  service  promptly  at  an  ex- 
ceptionally large  cost  of  outlay,  and  that  the  rates  charged 
for  it  cannot  fairly  be  measured  by  the  standard  of  other 
freights  where  substantially  different  conditions,  to  a  very 
remarkable  extent,  exist. 

The  extraordinary  differences  made  by  this  carrier  between 
barrel  shipments  in  car-load  lots  and  less  than  car-load  lots, 
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wliich  we  have  had  occasion  to  consider  and  have  sustained, 
require  that  we  should  notice  this  subject  at  more  length  in 
its  general  features.  Since  the  Act  to  regulate  commerce 
went  into  effect,  carriers  have  generally  reduced  their  rates 
in  shipments  in  car-load  lots  considerably  and  have  made 
these  rates  lower  than  they  were  prior  to  April  5,  1887 ; 
while,  on  the  other  hand,  shipment  of  articles  in  less  than 
car-load  lots  have,  as  a  rule,  shared  no  such  corresponding 
reduction,  and  have  in  many  instances  been  made  higher. 
By  means  of  this  large  shippers  have  advantages  in  rates 
over  small  shippers,  if  not  to  the  same  extent  as  they  did  by 
rebates  and  special  rates  before  the  enactment  of  the  Act  to 
regulate  commerce,  yet  still  to  a  very  large  extent.  There  is 
evidence  in  this  case  strongly  tending  to  show  that  the  de- 
fendant is  no  exception  to  this  rule.  Strong  reasons  exist, 
and  these  we  have  sustained,  why  the  car-load  as  a  unit 
should  be  upheld,  but  there  are  equally  strong  reasons  why 
carriers  should  not  make  the  differences  so  great  between 
shipments  in  car-load  lots  and  less  than  car-load  lots  and 
why  they  should  recognize  equitable  considerations  in  a  sub- 
ject of  such  great  importance.  The  business  of  the  country 
renders  it  necessary  that  a  vast  majority  of  the  shipments  of 
freight  must  be  made  in  less  than  car-load  quantities,  and 
rates  amounting  to  a  penalty  upon  this  class  of  freight,  and 
so  high  as  to  be  almost  prohibitory  in  their  nature,  cannot 
be  sustained.  These  are  the  views  of  the  Commission  upon 
this  general  subject,  and  it  would  be  well  for  every  carrier 
subject  to  the  Act  to  regulate  commerce  to  forthwith  consider 
its  tariffs  in  this  respect,  and  to  carefully  determine  whether 
it  has  not  gone  too  far  in  the  differences  it  has  made  between 
car-load  lots  and  less  than  car-load  lots  before  the  Commis- 
sion shall  take  further  action  upon  this  subject. 

II.  The  charge  made  by  the  carrier,  as  shown  by  the  evi- 
dence in  this  proceeding,  is  not  the  same  for  a  car-load, 
whether  it  be  in  barrels  or  in  tanks,  without  regard  to  weight. 
In  this  respect  it  differs  to  some  extent  from  other  cases  that 
have  been  before  us.  It  also  differs  from  other  cases  we 
have  considered,  in  this :  that  it  is  admitted  that  there  is  no 
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return  load  in  tank  cars  from  Chicago  to  Cleveland.  The 
tank  cars,  alter  transporting  the  oil  from  Cleveland  to  Chi- 
cago and  to  other  points  named  in  the  complaint,  as  shown 
by  the  evidencCj  are  brought  back  empty  to  Cleveland  by  the 
carrier.  These  tank  cars  are  not  owned  by  this  railroad  com- 
pany. They  belong  in  every  instance  to  the  shipper,  who  is 
the  refiner  of  the  oil.  Several  of  the  petitioners  own  these 
taidv  cars  in  small  numbers.  The  Standard  Oil  Company 
owns  them  in  large  numbers.  Whether  the  oil  is  shipped  in 
car-load  qu:intities  in  tanks  or  in  barrels,  it  is  loaded  by  the 
shipper  and  unloaded  by  the  consignee.  The  average  num- 
ber of  barrels  of  oil  hauled  in  a  tank  car  is  ninety-six  barrels 
on  west-bound  freight  from  Cleveland,  and  in  an  ordinary 
stock  car  the  number  of  barrels  is  sixtv-one  to  the  same 
points.  Besides  its  tank  cars  the  Standard  Oil  Company 
owns  a  large  number  of  stock  cars,  which  are  used  by  the 
defendant  in  this  business,  and  for  which  it  pays  the  Stand- 
ard Oil  Company,  and  to  others  who  furnish  such  stock  cars, 
three-fourths  of  a  cent  per  mile  going  to  and  returning  from 
destination.  This  is  the  usual  rate  paid  by  railroads  in  this 
country  for  the  exchange  of  cars.  It  appears  from  the  evi- 
dence that  the  oil  in  a  barrej  in  barrel  shipments  is  rated  by 
the  carrier  at  325  pounds  of  oil,  while  a  barrel  of  oil  in  tank- 
car  shijiment  is  rated  at  315  pounds  per  barrel.  We  do  not 
understand  wliy  this  difference  should  exist,  tliough  no  par- 
ticular iinj)ortance  appears  to  attach  to  it  either  way,  and 
certainly  not  in  the  conclusions  that  we  have  reached. 

The  charges  made  by  the  defendant  in  car-load  lots  in 
tank  cars  per  barrel  and  in  car-load  lots  in  barrel  per  barrel 
are,  from  Cleveland: 

Car-load  lots  in  bulk  in    Car-load  lots  in  barrels, 
tank  cars,  per  barrel.  per  barrel. 

To  Chicago,  in  the  State  of  Illinois ^0  38  $0  50 

To  Detroit,  in  the  State  of  Michigan 22  80 

To  Buffalo,  in  the  State  of  New  York 25  34 

To  Kalamazoo,  in  the  State  of  Michigan...       35  40 

The  following  table  shows  the  relative  earnings  and  rates 
on  oil  shipped  in  barrels  and  in  tank  cars  from  Cleveland, 
Ohio,  to  viuious  points  named  on  the  Lake  Shore  and  Michi- 

a  Southern  railway  in  car-load  lots :  * 


s. 
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It  is  thus  seen  from  the  subjoined  table  in  the  note  that 
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in  every  instance  a  large  difference  is  made  in  the  rate  per 
barrel  in  favor  of  oil  in  tank  cars  as  against  oil  in  barrels  in 
^car-load  lots.  This,  too,  when,  as  the  evidence  shows,  there 
is  frequently  return  freights  from  Chicago  to  Cleveland  for 
stock  cars  and  no  such  return  loads  for  tank  cars.  There  is 
no  just  and  substantial  ground  for  this  difference,  so  far  as 
we  can  see.  By  this  arrangement  the  carrier  hauls  in  one 
tank  car  ninety  barrels  of  oil  as  the  lowest  minimum  and  in 
a  stock  car  sixty  barrels  as  the  minimum.  Beside  the  large 
differences  made  in  favor  of  oil  per  barrel  in  the  tank  car  as 
against  oil  per  barrel  in  the  stock  car,  each  being  in  direct 
competition,  whenever  there  is  a  return  load  for  the  stock  car 
the  actual  revenue  would  be  proportionately  greater  to  the 
carrier  upon  the  entire  transaction  from  the  stock  car  than 
from  the  tank  car.  The  preference  thus  given  to  oil  shipped 
in  tank  cars  as  against  oil  shipped  in  stock  cars  in  car-load 
lots  is,  we  think,  unlawful,  and  must  be  regarded  as  forbidden 
by  the  Act  to  regulate  commerce.  The  defendant  should 
carry  the  same  weight  for  the  same  price  in  the  one  car  as 
in  the  other,  and  the  rate  should  be  made  by  the  hundred 
pounds  instead  of  by  the  barrel. 

The  element  in  this  transaction  that  produces  this  large 
difference  in  rates  is  the  tank.  It  confers  an  advantage  upon 
the  shipper  who  uses  it,  transporting  from  one-third  to  twice 
as  much  oil  more  than  is  shipped  by  the  shipper  in  the  stock 
car,  with  but  little  difference  in  the  aggregate  car  rate  for 
this  large  excess  of  oil.  The  tank  is  indeed  the  car,  but  in 
renting  it  from  the  shipper  to  haul  his  own  oil  the  carrier 
pays  him  for  furnishing  a  package  for  the  oil,  charges  him 
nothing  for  the  increased  dead  weight  of  the  tank  over  and 
above  that  of  the  stock  car,  which  upon  an  average  is  one 
thousand  pounds,  and  pays  him  rental  for  hauling  the  empty 
tank  car  back  to  him  as  part  of  the  transaction.  The  shipper 
of  oil  in  car-load  lots  in  barrels  pays  for  the  full  weight  of 
the  barrel  in  every  instance,  as  well  as  the  oil,  and  furnishes 
the  barrels  himself,  and  if  his  barrels  are  hauled  back  to  him 
he  has  to  pay  for  that  service  as  upon  other  freight.  Tlie 
inequalities  of  the  transaction  are  very  great,  and  they  are 
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all  on  the  side  of  the  shipper  of  oil  in  tanks.  The  business 
of  dealers,  whether  it  be  by  shipments  in  tanks  or  in  car-load 
lots  in  barrels,  is  in  direct  and  actual  competition.  It  is  ob- 
vious that  where  the  railroad  company  does  not  furnish  tanks 
one  shipper  cannot  compete  in  all  respects  upon  equal  terms 
with  another  shipper  who  furnishes  tanks  for  the  transporta- 
tion of  his  oil,  unless  he  also  furnishes  tanks.  The  method 
of  shipment  of  oil  in  tank  cars  seems  now  to  be  fully  estab- 
lished, though  very  few  of  the  railroads  of  the  country  own 
tank  cars.  The  Pennsylvania  Eailroad  Company,  it  appears, 
does  own  such  tank  cars.  The  use  of  tank  cars  in  the  ship- 
ment of  oil  is  of  recent  origin.  It  seems  to  be  done  chiefly 
by  a  few  independent  companies  who  own  tank  cars  furnished 
to  shippers  for  this  purpose,  but  in  a  few  instances  they  are 
owned  by  the  shippers  themselves. 

The  transportation  of  petroleum  oils  being  a  special  traffic, 
as  we  had  occasion  to  observe  in .  the  case  of  Kice  v.  The 
Louisville  and  Nashville  Railroad  Company  and  others,  it  is 
properly  the  business  of  the  carrier  to  supply  the  rolling 
stock  for  the  freight  he  offers  or  proposes  to  carry,  and  if  the 
diversities  and  peculiarities  of  the  traffic  are  such  that  this  is 
not  always  practical,  and  consignors  are  allowed  to  supply  it 
themselves,  the  carrier  must  not  allow  his  own  deficiencies 
in  this  particular  to  be  made  the  means  of  putting  at  an  un- 
reasonable disadvantage  those  who  make  use  in  the  same 
traffic  of  the  facilities  he  supplies.  There  appears  to  be  no 
law  that  prevents  a  carrier  in  the  course  of  his  business  from 
arranging  with  the  shipper  to  furnish  cars  for  the  shipment 
of  his  own  goods  at  terms  agreed  upon  between  him  and  the 
carrier,  but  in  every  such  transaction  the  carrier,  at  his  peril, 
must  see  to  it  that  neither  directly  nor  relatively  must  a  bet- 
ter rate  be  given  to  such  shipper  than  to  others  engaged  in 
the  same  business,  and  making  shipments  of  the  same  kind 
of  goods,  who  are  dependent  on  the  carrier  for  cars.  From 
this  it  follows,  as  we  decided  in  Rice's  case,  that  this  carrier 
must  make  the  same  rates  on  oil,  whether  shipped  in  car-load 
lots  in  tanks  or  in  car-load  lots  in  barrels.  The  carrier,  of 
course,  has  the  right  to  charge  for  the  weight  of  the  barrel  as 
part  of  the  freight. 
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III.  Among  other  relief  sought,  we  are  asked  to  require 
this  carrier  to  furnish  tank  cars  for  petitioners  and  the  public 
generally  in  the  shipment  of  their  oils,  and  the  question 
arises  whether,  under  the  statute,  we  have  this  power.  The 
power  was  supposed  by  the  petitioners'  counsel,  in  the  argu- 
ment before  us,  to  be  found  in  the  last  subdivision  of  section 
3  of  the  Act  to  regulate  commerce.  That  subdivision  is  in 
these  words : 

"  Every  common  carrier  subject  to  the  provisions  of  this 
Act  shall,  according  to  their  respective  powers,  afford  all 
reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and  for  the  receiv- 
ing, forwarding,  and  delivering  of  passengers  and  property 
to  and  from  their  several  lines  and  those  connecting  there- 
with, and  shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the 
use  of  its  tracks  or  terminal  facilities  to  another  carrier  en- 
gaged in  like  business." 

A  careful  consideration  of  this  provision  of  the  statute  has 
brought  us  to  the  conclusion  that  it  refers  only  to  facilities 
between  connecting  lines  at  terminal  points  for  the  inter- 
change of  traffic  and  passengers.  The  term  "  facilities,"  as 
here  used,  does  not  embrace  car  equipment  for  the  origina- 
tion of  and  transporting  of  freight  along  the  line  of  the 
carrier  in  the  sense  in  which  it  is  here  contended  for  by  the 
petitioners. 

The  power  of  the  Commission  to  order  the  defendant  to 
furnish  tank  cars  for  the  shipment  of  oil  over  its  line  was 
also  supposed  by  the  able  and  learned  counsel  for  the  peti- 
tioners to  be  found  in  the  first  section  of  the  Act  to  regulate 
commerce.  The  term  "  instrumentalities  of  shipment  or  car- 
riage," as  found  in  the  first  section  of  the  statute,  of  course 
includes  cars,  but  they  are  such  cars  as  are  provided  by  the 
carrier  or  used  by  it  in  interstate  commerce,  and  the  statute, 
nowhere  clothes  the  Commission  with  power  to  determine 
what  kind  of  cars  the  carrier  should  use  for  this  purpose  and 
require  the  carrier  to  place  upon  its  line  for  use  in  this  busi- 
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ness  such  kind  and  number  of  cars  as  the  Commission  may 
decide  ^ill  constitute  a  proper  and  necessary  equipment  of 
car  service.  The  duty  of  every  such  carrier  is  none  the  less 
obligatory  at  common  law,  and  by  its  charter  to  furnish  an 
adequate  and  proper  car  equipment  for  all  the  business  of 
this  character  it  undertakes  and  advertises  in  its  tariffs  it 
will  do.  The  statute  does  not  undertake  to  clothe  the  Inter- 
state Commerce  X^lommission  with  the  power  by  summary 
proceeding  of  compelling  a  railroad  company  to  perform  all 
its  common-law  duties,  but  leaves  many  of  these  to  be  en- 
forced in  the  courts  by  suits  for  damages  and  by  other  pro- 
ceedings. This  is  apparent  from  the  twenty-second  section 
of  the  statute,  in  which  it  is  declared  that  "  nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  any  statute,  but  the  pro- 
visions of  this  act  are  in  addition  to  such  remedies."  It  is 
also  apparent  from  the  enumeration  of  powers  conferred  upon 
the  Commission  in  the  statute.  The  statute  contains  no  pro- 
^-ision  requiring  the  carrier  to  keep  its  road-bed,  bridges,  and 
trestles  at  all  times  in  good  repair  for  the  safe  transportation 
of  persons  and  property,  nor  any  provision  clothing  the  In- 
terstate Commerce  Commission  with  the  power  of  requiring 
the  carrier  to  do  these  things,  but  it  is  none  the  less  obliga- 
tory upon  the  carrier  by  the  common  law  and  by  its  charter 
to  do  so.  Other  illustrations  readily  occur,  but  it  is  unneces- 
sary to  enumerate  them. 

The  reference  to  "instrumentalities  of  shipment  or  car- 
riage "  in  the  first  section  of  the  statute  proceeds  upon  the 
assumption  that  every  railway  carrier  will,  from  self  interest, 
as  well  as  in  obedience  to  the  law,  perform  the  plain  duty  to 
itself  and  to  the  public  of  providing  proper  and  adequate  car 
equipment  for  all  the  reasonable  needs  of  its  business.  The 
power,  if  it  should  be  held  to  exist  at  all,  on  the  part  of  the 
Interstate  Commerce  Commission  to  require  a  carrier  to  fur- 
nish tank  cars  when  that  carrier  is  furnishing  none  whatever 
in  its  business,  would  apply  equally  to  sleeping  cars,  parlor 
cars,  fruit  cars,  refrigerator  cars,  and  all  manner  of  cars  as 
occasion  might  require,  and  would  be  limited  only  by  the 
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necessities  of  interstate  commerce  and  the  discretion  of  the 
Interstate  Commerce  Commission.  A  power  so  extraordinary 
and  so  vital,  reached  by  construction,  could  not  justly  rest 
upon  any  less  foundation  than  that  of  direct  expression  or 
necessary  implication,  and  we  find  neither  of  these  in  the 
statute. 

•  The  law-making  power  has  not  taken  upon  itself  the  re- 
sponsibility, nor  has  it  clothed  the  Interstate  Commerce 
Commission  with  the  power  and  the  responsibility,  of  direct- 
ing a  carrier  to  supply  itself  with  any  particular  equipment 
or  cars,  or,  in  fact,  with  any  equipment  or  cars  at  all,  for  the 
transportation  of  freight  over  its  line.  The  responsible  duty 
of  supplying  itself  with  a  sufficient  and  proper  equipment  of 
cars  is  left  by  the  statute  to  rest  with  the  carrier,  to  whom 
alone  it  rightfully  belongs,  and  if  the  carrier  fails  to  do  this 
in  such  a  manner  as  it  should,  whereby  others  are  injured  or 
wronged,  then  that  the  carrier  shall  be  liable  for  all  the 
damages  which  result  from  such  failure. 

The  provisions  of  the  statute  in  this  respect  are  explicit. 
If  the  carrier  is  so  far  unmindful  of  its  plain  duty  as  not  to 
furnish  a  reasonable  and  proper  equipment  for  the  use  of 
shippers  over  its  line,  and  does  this  as  a  **  device  "  to  give 
one  shipper  who  furnishes  his  own  cars  an  unlawful  prefer- 
ence in  the  rate,  the  carrier  incurs  a  severe  penalty  provided 
by  the  statute  for  enforcement  in  the  courts.  It  is  also  liable 
for  the  whole  amount  of  damages  sustained  in  consequence 
of  the  violation  of  the  statute,  together  with  a  reasonable 
counsel  or  attorney's  fee  to  be  enforced  in  the  courts,  and 
the  violation  of  the  statute,  so  far  as  the  rate  is  concerned, 
can  be  corrected  by  complaint  to  the  Interstate  Commerce 
Commission,  whose  duty  it  is  to  notify  and  order  the  carrier 
to  cease  such  unjust  discrimination  and  to  give  equal  rates  to 
shippers.  In  these  several  modes  of  procedure  the  statute 
has  provided  ample  remedies  for  the  enforcementof  this  duty 
on  the  part  of  the  carrier  in  different  tribunals  without  cloth- 
ing either  of  these  tribunals  with  the  power  of  directing  the 
c  irrier  what  equipment  or  cars  it  shall  furnish  for  the  trans- 
portation of  freight  over  its  line.     The  wide  field  covered  by 
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these  several  remedies,  and  the  sufficiency  of  them  in  each 
instance,  shows  that  this  whole  subject  must  have  undergone 
the  most  thorough  and  mature  consideration  of  Congress  in 
the  enactment  of  the  statute. 

IV.  Another  phase  of  the  statute  is  presented  by  this  pro- 
ceeding, namely,  that  of  the  shipper  furnishing  in  part  his 
own  cars.  Long  prior  to  and  at  the  time  the  Act  to  regulate 
commerce  was  enacted  there  was  a  prevailing  general  custom 
and  usage  among  railroads  of  the  United  States  of  renting 
cars  from  each  other  and  from  mere  car-furnishing  compa- 
nies, paying  rent  for  the  use  of  such  cars.  A  like  custom  and 
usage  then  prevailed  and  has  since  of  .the  carrier  paying  rent 
to  the  shipper  for  cars  occasionally  furnished  by  the  shipper 
for  the  transportation  of  his  own  goods.  This  amount  in 
each  instance  then  was,  since  has  been,  and  is  now  three- 
fourths  of  a  cent  per  mile.  It  is  part  of  the  legislative 
history  of  the  country  that  Congress  had  pending  before  it 
for  many  years  in  various  forms  the  general  subjects  which 
were  afterwards  enacted  into  the  Act  to  regulate  commerce, 
and  that  all  these  matters  were  made  the  subject  of  lengthy 
and  thorough  examination  by  committees  of  Congress.  We 
must,  therefore,  presume,  as  we  heretofore  have  done,  that 
Congress  must  have  known  at  the  time  the  statute  was  enacted 
of  the  existence  of  each  of  these  customs  and  usages  on  the 
part  of  carriers  for  obtaining  cars,  and  neither  of  them  are 
forbidden  by  the  statute.  If  the  carrier  had  been  forbidden 
by  the  statute  from  transporting  freight  over  its  line  other- 
wise than  in  its  own  cars  bulk  would  have  necessarily  been 
broken  and  cars  unloaded  by  every  railroad  at  the  end  of  its 
line  and  there  re-loaded  into  the  cars  of  its  connecting  line, 
resulting  in  greatly  increased  delays  and  expense  in  the 
transportation  of  freight ;  and  we  can  well  understand  why 
the  statute  contains  no  provision  requiring  the  carrier  to 
transport  freight  only  in  its  own  cars. 


The  rule  upon  this  subject,  to  which  we  have  uniformly 
and  steadily  adhered,  has  been  that  the  rate  charged  by  the 
earner  must  not  be  affected  by  either  one  of  these  customs 
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and  usages,  but  must  be  the  same  on  all  cars  operated  over 
its  line,  whether  furnished  by  the  carrier  or  by  others,  just 
as  though  no  custom  or  usage  existed  whereby  the  carrier 
obtained  any  of  its  cars  from  shippers  or  from  car  companies- 
The  rate  of  three-fourths  of  one  cent  per  mile  paid  for  the 
exchange  of  cars  has  seemed  to  us,  upon  evidence  repeatedly 
taken  upon  this  subject,  a  reasonable  allowance  for  the  car's 
service,  and  has  been  the  same  very  generally  in  all  parts  of 
the  country.  We  have  decided  in  other  cases,  as  we  do  now 
in  this  proceeding,  that  the  carrier  at  his  peril  must  see  to  it 
in  every  transaction  in  which  the  shipper  furnished  the  car 
for  the  transportation  of  his  freight  that  such  shipper  shall 
not  thereby  receive  a  lower  rate  than  other  shippers  who  use 
and  have  to  use  the  cars  furnished  by  the  carrier  in  the  ship- 
ment of  their  freight. 

The  violation  of  the  statute  by  "which  higher  rates  are 
charged  on  car-load  lots  in  barrels  than  in  tanks  does  not 
appear  to  have  been  accomplished  by  any  mere  "  device." 
It  seems  to  have  been  a  lower  charge  on  oil  in  tanks  than  in 
barrels,  made  directly  without  any  "  device  "  whatever,  ap- 
plying as  well  to  the  tank  cars  of  the  petitioners  as  to  the 
tank  cars  of  the  Standard  Oil  Company.  It  was  seriously 
and  earnestly  defended  at  the  hearing  before  us  by  the  de- 
fendant, and  upon  the  testimony  of  learned  and  experienced 
witnesses,  one  of  whom  was  its  general  freight  agent,  in  whose 
judgment  and  intelligence  the  defendant  had  a  right  to  rely 
in  making  these  rates.  That  the  error  of  the  defendant  in 
this  respect  resulted  from  a  miscalculation  of  the  elements 
that  entered  into  the  service  of  the  two  respective  modes  of 
shipment  is  apparent,  and  although,  as  we  have  said,  it  was 
a  violation  of  law,  yet  upon  the  evidence  it  does  not  appear 
to  have  been  accomplished  with  that  intent,  or  by  any  "  de- 
vice "  to  reach  that  result.  The  evidence  is  strong  and  un- 
controverted  that  wliile  this  result  was  occurring  the  defend- 
ant's agents  and  officers,  under  the  repeated  admonitions  of 
its  president,  "  to  live  up  to  the  law  and  abide  by  it  in  all  re- 
spects," were  endeavoring  to  do  so  and  believed  they  were 
doing  so.  In  a  business  invohing  so  many  elements  of  com- 
plication, as  that  of  transporting  freight  over  railroads  in 
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cars  wholly  different  from  eaeli  other,  mistakes  of  judgment 
and  errors  of  calculation  may  occur  even  under  the  best  ad- 
ministration without  any  intent  to  violate  the  law,  and  this 
we  find  is  a  case  of  that  description.  The  statute  is  one  that 
may  be  violated  without  any  "  device "  on  the  part  of  the 
carrier,  and  it  is  equally  true  that  the  ingenuity  of  man  can- 
not invent  a  "  device  "  by  which  a  caiTier,  subject  to  its  pro- 
visions, can  give  an  unlawful  preference  without  incurring 
the  penalties  and  remedies  provided  by  this  statute.  The 
failure  of  the  defendant  to  furnish  tank  cars  of  its  own  ap- 
pears to  have  resulted  from  its  own  business  considerations 
entirely.  As  we  have  no  jurisdiction  to  order  or  recommend 
the  defendant  to  furnish  tank  cars,  we  forbear  making  any 
comments  upon  the  reasons  it  has  assigned  for  not  furnish- 
ing such  tank  cars  for  the  transportation  of  oil  over  its  line, 
and  simply  state  these  reasons  because  they  arise  as  part  of 
the  evidence  and  were  offered  to  negative  the  idea  that  the 
defendant  failed  to  furnish  such  tank  cars  on  account  oj.  any 
"  device  "  to  give  one  shipper  a  preference  over  others. 

To  enumerate  the  conclusions  to  which  we  have  arrived  in 
in  this  proceeding  we  state: 

1.  That  so  much  of  the  complaint  as  allogos  unjust  dis- 
crimination in  favor  of  oil  shipped  in  tank  cars  is  suslaiue:!, 
and  that  it  is  the  duty  of  the  defendant,  and  it  must  give  the 
same  rates  on  oil  shipped  in  barrels  in  car-load  lots  that  it 
charges  upon  oil  in  tanks. 

2.  That  so  much  of  the  complaint  as  alleges  unjust  discrim- 
ination between  oil  shipped  in  barrels  in  car-load  lots  and 
If'ss  than  car-load  lots  is  not  sustained. 

3.  That  so  much  of  the  complaint  as  seeks  an  order  from 
the  Commission  requiring  the  defendant  to  furnish  tank  cars 
f'  )r  the  transportation  of  oil  for  the  petitioners  and  the  pub- 
lie  is  not  sustained. 

The  order  of  the  Commission  is  that  the  defendant,  The 
L.  ike  Shore  and  Michigan  Southern  Railway  Company,  must 
from  and  after  the  receipt  of  this  notice,  charge  the  same 
rates  on  oil  shipped  in  barrels  in  car-load  lots  in  stock  cars 
and  other  cars  that  it  charges  upon  oil  in  tanks — by  the 
pound  and  not  by  barrel. 
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FEANK  L.  HUELBUKT  v.  THE  LAKE  SHOEE  AND 
MICHIGAN  SOUTHEEN  EAILWAY  COMPANY. 

Complaint  filed  May  8,  1888.— Answer  filed  June  11,  1888. 
Heard  July  17,  1888.— Decided  July  20,  1888. 

In  a  proceeding  to  correct  a  classification  of  freight  made  by  the  initial  car- 
rier, which  freight  before  reaching  its  destination  must  pass  over  the 
roads  of  several  carriers,  it  is  proper  to  make  all  such  carriers  parties ; 
but  if  the  initial  carrier  alone  is  made  defendant,  the  proceeding  is  not 
for  that  reason  defective.  An  order  requiring  that  carrier  to  make  the 
correction  will  be  effectual  for  the  purposes  of  all  subsequent  consign- 
ments, and  there  is  no  difficulty  in  its  being  complied  with  without  ask- 
ing the  consent  of  others. 

Persons  having  an  interest  in  a  question  pending  before  the  Commission 
will  be  allowed  to  appear  and  be  heard  when  the  case  is  being  submitted, 
without  their  being  made  formal  parties. 

.Assurances  made  by  a  carrier  that  if  one  will  locate  in  business  on  the  line 
of  its  road  his  property  shall  be  taken  for  transportation  as  belonging 
toi  a  specified  class  cannot  bind  the  carrier  so  as  to  compel  a  classifica- 
tion accordingly.  A  right  to  special  rates  cannot  be  made  out  in  that 
•  way ;  the  classification  must  have  the  same  construction  in  favor  of  all 
persons ;  the  law  requires  uniformity  and  impartiality  in  the  dealings  of 
a  carrier  with  all  persons. 

The  railway  officials  who  have  made  a  classification  cannot  testify  to  their 
understanding  of  its  construction.  A  classification  sheet  is  put  before 
the  public  for  general  information ;  it  is  supposed  to  be  expressed  in 
plain  terms  so  that  the  ordinary  business  man  can  understand  it,  and  in 
connection  with  the  rate  sheets,  can  determine  for  himself  what  he  can 
be  lawfully  charged  for  transportation.  The  persons  who  prepared  the 
classification  have  no  more  authority  to  construe  it  than  anybody  else, 
and  they  must  leave  it  to  speak  for  itself. 

It  is  competent  to  prove  by  the  testimony  of  witnesses  in  what  sense  terms 
of  art  or  terms  peculiar  to  any  occupation  or  business  are  used  by  those 
engaged  in  such  occupation  or  business.  But  when  such  terms  are 
made  use  of  in  a  classification  sheet  to  designate  the  product  of  a  par- 
ticular employment,  they  are  supposed  to  be  used  as  understood  in  that 
employment,  and  it  is  not  competent  for  railroad  experts,  when  the 
meaning  of  the  classification  is  in  question,  to  testify  in  what  sense  they 
are  understood  in  transportation  circles. 

Under  a  classification  which  puts  lumber  in  car-load  lots  in  the  sixth  class, 
and  unfinished  wagon  materials  in  the  fifth  class,  it  is  held  that  hub  blocks 
which  are  prepared  as  such  to  be  sold  to  the  manufacturers  of  hubs  and 
of  wheeled  vehicles,  but  upon  which  only  so  much  labor  has  been  ex- 
pended as  is  needful  to  put  them  in  condition  for  seasoning,  are  to  be 
regarded  as  the  raw  material  upon  which  the  process  of  manufacture 
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of  hubs  is  not  yet  begun,  just  as  boards  are  the  raw  material  from 
which  wagon  boxes  are  made.  The  blocks  belong,  therefore,  when  not 
otherwise  specified,  in  the  classification  sheet  with  lumber,  instead  of 
with  unfinished  wagon  materials. 

REPORT  AND   OPINION   OF  THE   COMMISSION. 

CdoLEY,  Chainnan: 

The  complaint  in  this  case  presents  a  question  of  construc- 
tion, arising  under  what  is  known  as  official  classification 
No.  2,  adopted  by  the  Joint  Committee  of  the  Trunk  Line 
Association,  to  take  effect  July  15,  1887. 

The  complainant  is  a  manufacturer  of  hub  blocks  at  Ash- 
tabula, Ohio,  on  the  line  of  the  defendant's  road.  Previous 
to  1887  he  was  in  the  same  business  at  another  place  and  on 
the  line  of  another  road,  and  in  view  of  a  removal  to  Ashta- 
bula, if  satisfied  it  would  be  to  his  advantage,  he  opened  cor- 
respondence with  the  general  freight  office  of  the  defendant 
to  ascertain  what  the  freight  charges  would  be  on  his  pro- 
duct. In  the  correspondence  the  terms  "hub  blocks  "  and 
"  hub  blocks  in  the  rough  "  were  made  use  of.  In  response 
to  his  inquiries  the  regular  rates  on  articles  in  the  sixth  class 
class  were  quoted  to  him.  After  receiving  the  response  ho 
located  at  Ashtabula,  relying,  as  lie  claims,  upon  having  sixth- 
class  rates  regularly  given  him. 

The  blocks  which  complainant  prepares  for  market  and  in 
which  he  deals  are  variant  in  size,  but  appear  from  the  evi- 
dence to  average  about  twelve  inches  in  length,  and  to  be  in 
diameter  from  about  four  inches  up  to  about  twelve.  They 
are  sawed  from  trunks  of  trees  or  logs  which  as  a  maximum 
must  not  much  exceed  a  diameter  of  twelve  inches,  and  they 
are  then  passed  through  the  turning-machine  4ind  sufficient 
taken  off  to  remove  all  the  bark,  leaving  a  cylindrical  block 
of  uniform  thickness.  A  hole  an  inch  or  so  in  diameter  is 
then  bored  longitudinally  through  the  heart  of  this  block, 
and  the  ends  are  dipped  in  a  preparation  of  rosin  and  oil  to 
prevent  checking.  In  that  condition  the  blocks  will  average 
in  value  about  four  cents ;  and  it  is  in  that  state  that  com- 
plainant disposes  of  his  blocks  to  manufacturers  of  hubs  and 
wheeled  vehicles.     Complainant  has  made  several  shipments 
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over  defendant's  road,  but  in  each  case  the  consignment  has 
been  billed  as  fifth-class  merchandise.  The  freight  depart- 
ment of  defendant  insisting  that  the  billing  is  such  as  the 
classification  requires,  this  proceeding  is  instituted  to  correct 
the  supposed  error. 

A  preliminary  objection  is  raised  on  the  part  of  the  defence 
that  necessary  parties  are  wanting. 

The  consignments  made  by  complainant  over  defendant's 
road  were  destined  respectively  to  Wallingford,  Connecticut ; 
Lambertville,  New  Jersey ;  New  Haven,  Connecticut,  and 
Shortsville,  New  York.  In  each  case  the  consignment  was 
billed  for  delivery  by  defendant  to  another  carrier,  the  de- 
fendant's road  not  reaching  any  of  the  points  named.  None 
of  the  other  carriers  is  made  a  party  to  this  proceeding. 
Counsel  for  defendant  insist  that  this  is  essential,  and  that, 
consequently,  this  proceeding  should  be  dismissed.  We  do 
not  think  so. 

In  Allen  v.  The  Louisville,  New  Albany  and  Chicago  H.  It, 
Co,,  1  Int.  St.  C.  C.  Kep.,  199,  it  was  decided  that  when,  the 
object  of  a  complaint  was  to  compel  a  reduction  of  rates  from 
a  western  point  to  the  seaboard,  all  the  carriers  forming  the 
line  over  which  the  property  is  transported  must  be  parties, 
and  that  it  is  not  sufficient  to  proceed  against  the  initial  car- 
rier alone.  The  reason  is  obvious ;  all  the  carriers  are  in- 
terested alike  and  directly,  and  any  order  made  against  the 
initial  carrier  alone  would  be  altogether  futile,  since  the  di- 
rection to  that  carrier  to  change  the  rate  for  the  whole  dis- 
tance would  be  one  it  .would  have  no  power  to  comply  with, 
because  it  could  not,  even  under  the  order  of  the  Commis- 
sion, make  rates  for  other  carriers.  But  an  order  to  this  de- 
fendant that  it  receive  merchandise  and  bill  it  in  a  particular 
class  for  transportation  would  be  one  that  there  would  be  no 
difficulty  in  its  complying  with  without .  awaiting  the  consent 
of  others. 

It  is  true  that  the  other  carriers  which  have  received  com* 
plainant's  property  from  the  defendant  are  interested  in  the 
question  the  case  presents  ;  but  so  are  all  the  parties  which 
united  in  making  official  classification  No.  2,  and  which  are 
governing  their  rates  by  it.     If  in  this  case  it  should  be  held 
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that  the  classification  actually  made  by  the  defendant  was 
erroneous,  all  the  carriers  making  rates  under  official  classifi- 
cation No.  2  will  be  expected  to  conform  to  the  ruling.  The 
interest  is  so  apparent  that  if  any  of  such  carriers  had  ap- 
peared and  asked  to  be  heard  when  tliis  case  was  presented 
the  request  would  have  been  granted  without  hesitation. 
Nevertheless,  the  interest  of  such  other  carriers  is  indirect, 
and  is  in  the  question  involved,  rather  than  in  the  particular 
controversy  ;  it  is  such  an  interest  as  in  judicial  proceedings 
would  not  make  any  one  of  them  a  necessary  party  to  a  suit. 
And  to  require  all  the  parties  governed  by  the  official  classi-^ 
tication  to  be  joined  in  this  case  would  from  the  very  number 
be  to  make  the  remedy  of  little  or  no  value.  But  the  law, 
clearly  as  we  think,  does  not  require  it. 

If  the  Commission  were  to  undertake  to  make  an  order 
retroactive  in  terms  and  to  require  the  refunding  of  fi^eight 
moneys  paid,  which  have  been  received  by  several  parties, 
the  necessity  for  such  parties  being  first  brought  in  might  be 
imperative ;  but  in  this  case,  if  we  find  the  classification  er- 
roneous, we  shall  restrict  to  its  coiTcction  any  order  that 
may  be  made.  The  defendant  is  not,  therefore,  entitled  to 
Lave  the  case  dismissed. 

It  will  be  convenient,  before  taking  up  the  official  classifi- 
cation for  examination,  to  consider  the  complainant's  claim 
that  he  was  induced  to  locate  at  Ashtabula  by  the  assurances 
of  defendant's  agents  that  his  goods  would  be  taken  as  sixth 
class.  Some  importance  is  attached  to  these  assurances  as 
establishing  equities  in  his  favor.  On  the  other  hand  it  is 
contended  by  the  defence  that  complainant  was  understood 
iu  the  correspondence  to  be  asking  for  rates  upon  blocks  as 
they  are  when  first  cut  from  the  log  and  with  the  bark  on, 
and  that  it  was  with  reference  to  such  blocks  that  rates  were 
given  him.  We  do  not,  however,  consider  this  very  material. 
The  official  classification  must  have  the  same  construction  in 
favor  of  all  other  persons  as  is  given  it  in  favor  of  complain- 
ant ;  no  assurances  to  him,  however  honestly  made  or  hon- 
estly relied  upon,  can  entitle  him  to  special  rates.  He  could 
not  have  special  rates  under  an  express  promise,  and  quite 
as  plainly  he  cannot  have  them  because  of  any  conduct  of 
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defendant's  agents  such  as  was  shown  in  proof.  The  law 
quires  uniformity  aud  iiutiartjality  in  the  deahngs  of  a  i 
tier  with  all  its  customers. 

We  are  brought,  then,  to  an  examination  of  official  clusai- 
tication  N"o.  2.  Thia  olufls  ill  cation  has  since  been  superseded, 
but  the  clauses  in  it  which  would  bear  upon  this  controverey 
are  retained  in  that  which  takes  it^  place. 

Among  the  articleB  spocitied  is  lumber,  which,  in  car-load 
lots,  is  placed  in  the  sixth  class.  Under  the  general  head  of 
wood  articles  is  specified  "  wooden  billets,  sawed  in  rough," 
also  placed  in  the  sixth  class.  Under  the  general  head 
'*  Parts  of  vehicles  and  vehicle  stock  or  stufl'  in  car-loads " 
are  mentioned  hubs,  placed  in  the  filth  class,  and  wagon  ma- 
terial, unfinished,  also  placed  in  the  fifth  class.  The  hub 
blocks  dealt  in  by  complainant  must  find  a  place  with  some 
of  the  articles  thus  mentioned. 

On  the  hearing  it  wa«  thought  by  counsel  that  a  settlement 
of  the  proper  term  to  be  applied  to  these  blocks  might  go 
far  to  determine  their  place  in  classitication,  and  the  defence 
Bought  to  show  that  the  proper  designation  was  hub  blocks, 
as  distinguished  from  hub  blocks  in  the  rough,  which,  it  was 
contended,  were  the  blocks  before  the  bark  was  removed. 
A  member  of  the  committee  of  railroad  ofBcors  who  had  pre- 
pared official  classification  No.  2  was  called  and  asked  to 
give  his  opinion  and  the  understanding  of  the  committee, 
but  the  evidence  was  ruled  out  as  altogether  inadmissible, 
A  classification  sheet  is  put  before  the  public  for  its  informa- 
tion. It  is  supposed  to  be  expressed  in  plain  terms,  so  that 
the  ordinary  business  man  can  understand  it,  and  in  con- 
nection with  the  rate-sheets,  can  determine  for  himself  what 
lie  can  be  lawfully  charged  for  transportation.  The  com- 
nutteo  wlio  prepared  this  classification  have  no  more  author- 
ity in  construction  than  anybody  else,  and  they  must  leave 
the  document,  after  they  have  given  it  to  the  public,  to  speak 
for  itself. 

Terms  of.  art,  however,  or  terms  peculiar  to  a  particidar 
occupation  or  business  may  sometimes  require  the  evidence 
of  experts  for  their  full  understanding,  and  the  defence  of- 
fered testimony  of  persons  connected  with  transportation  a 
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to  the  understanding  of  the  terms  "  hub  blocks "  and  "  hub 
blocks  in  the  rough  "  in  transportation  circles ;  but  this  evi- 
dence was  also  rejected  for  the  plain  reason  that  it  was  not 
the  meaning  as  understood  in  transportation  circles  that  was 
in  question,  but  the  meaning  accepted  and  acted  upon  in  the 
business  in  which  the  blocks  are  dealt  in  and  made  use  of. 
The  classification  is  supposed  to  inform  the  persons  engaged 
in  that  business  in  what  classes  the  articles  they  handle  are 
placed  for  transportation  purposes,  and  it  would  fail  to  do 
this  if  instead  of  employing  terms  of  designation  in  the  sense 
familiar  to  themselves  it  made  use  of  them  in  a  sense  fixed 
upon  by  persons  engaged  in  an  occupation  altogether  diflfer- 
eut,  and  which  might  to  an  expert  in  their  own  business  be 
strange  and  misleading. 

But  we  do  not  regard  the  term  applied  to  the  particular 
article  in  question  as  very  important  when  neither  of  the 
terms  suggested  is  found  to  be  given  in  the  classification- 
sheet.  We  have  the  article  before  us  in  the  proof,  and  the 
question  is  where  it  should  be  placed  under  a  classification 
which  does  not  name  it  specifically.  The  defense  claim  that 
it  belongs  with  "  wagon  material  unfinished,"  it  being  indis- 
putably designed  for  wagons  and  a  process  of  manufacture 
having  actually  been  commenced  upon  it.  This  fact — that 
the  manufacture  had  been  commenced — is  supposed  by  the 
defense  to  be  what  should  determine  the  question  in  con- 
troversy. 

It  is  conceded,  however,  that  there  is  a  stage  in  which 
wood  is  not  to  be  classed  as  "  wagon  material,  unfinished,'* 
though  destined  for  the  making  of  wagons,  and  though  some- 
thing has  already  been  done  upon  it  in  the  way  of  prepara- 
tion. Thus  wood  for  wagon  boxes  is  in  a  process  of  manu- 
facture when  it  is  being  cut  into  boards ;  but  it  is  not  then 
called  "  wagon  material,  unfinished."  Indeed,  if  the  boards 
were  to  be  cut  at  just  the  required  length  and  sold  for  the 
particular  use,  they  would  still  be  **  lumber,"  and  would  be 
accepted  and  transported  as  such  in  the  sixth  class.  This 
was  conceded  by  counsel  on  the  hearing.  The  process  of 
manufacture,  then,  is  a  process  subsequent  to  that  which 
converts  the  trees  into  lumber ;  and  it  may  be  added  that  it 
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is  commonly  a  process  which  begins  some  considerable  time 
later,  and  after  the  lumber  has  become  seasoned. 

Now,  the  evidence  in  the  present  case  is  that  the  manu- 
facturers of  hub  blocks  procure  the  raw  material  in  the  log, 
cut  it  into  pieces  of  the  proper  length,  turn  off  the  outside 
sufficiently  to  remove  all  bark,  which  in  part  is  done  to  guard 
against  injury  by  worms,  and  take  out  the  heart.  All  this  is 
for  the  purposes  of  a  proper  and  safe  seasoning.  If  the  sea- 
soning were  to  take  place  with  the  bark  on  and  the  center 
not  taken  out  the  cracking  from  unequal  contraction  would 
render  the  blocks  unsuitable  for  use.  The  dipping  of  the 
ends  in  the  mixture  of  rosin  and  oil  is  to  prevent  checking 
at  the  ends.  When  thus  prepared  the  blocks  should  be  and 
usually  are  kept  for  one  or  two  years  for  seasoning  or  should 
be  steamed  before  they  can  be  made  into  hubs ;  but  all  that  is 
done  up  to  this  point  is  not  the  beginning  of  a  manufacture 
of  hubs,  but  it  is  a  preparation  of  timber  from  which  in  due 
time  hubs  may  be  manufactured.  The  marketable  value  of 
hub  blocks  onlv  berfns  when  the  blocks  are  in  the  condition 
described ;  until  that  stage  is  reached  the  raw  material  would 
upder  the  classification  in  question  be  classed  as  "logs." 
The  process  of  preparing  the  blocks  coiTesponds  very  closely 
with  the  process  of  converting  trees  into  boards  for  such 
uses  as  boards  are  applied  to ;  the  manufacture  of  the  par- 
ticular article  begins  after  the  seasoning  of  the  raw  material 
is  completed. 

There  are  reasons  of  strong  equity  why  the  railroad  man- 
agers, in  making  classification  sheets,  should  thus  distinguish 
between  the  material  which  is  thus  being  prepared  for  manu- 
facture and  the  article  while  the  manufacture  is  in  progress. 
It  was  shown  in  this  case  that  the  value  of  a  car-load  of 
these  blocks  weighing  28,000  pounds  would  be  but  about 
$280,  while  the  value  of  a  like  load  of  the  hubs  in  the  rough 
— that  is  to  say,  of  the  blocks  turned  down  to  the  size  and 
shape  of  the  hub,  but  not  mortised  or  otherwise  perfected — 
would  be  about  $5,000.  The  reasons,  therefore,  would  be 
very  strong  for  not  classing  the  blocks  and  the  hubs  in  the 
rough  together,  and  it  is  not  likely  that  any  classification 

mmittee  would  intentionally    do  so.     But    however   that 
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may  be,  we  do  not  think  it  has  been  done  in  this  ease.  The 
blocks  in  question  are  not  to  be  regarded  as  "  wagon  material 
unfinished,"  because  the  process  of  making  the  marketable 
article  into  parts  of  wagons  is  not  yet  begun  upon  the  mar- 
ketable article.  They  are  the  unseasoned  raw  material  on 
its  way  to  the  hands  of  the  manufacturer.  They  must,  there- 
fore, be  considered  as  properly  classed  with  lumber,  and  not 
as  they  were  classed  by  the  defendant's  agents  in  the  case  of 
the  consignments  in  question. 

This  construction  of  the  classification  is  strongly  supported 
by  the  lumt)er  tarilf  issued  by  defendant  and  in  force  upon  • 
its  lines.  In  the  official  classification  the  word  "lumber"  is  ^ 
not  defined,  nor  is  any  attempt  made  to  indicate  what  articles 
are  intended  to  be  embraced  in  that  general  designation. 
The  lumber  tariff,  however,  enumerates  a  line  of  articles 
which  are  accepted  for  transportation  under  that  general  head. 
They  include,  among  others,  barrel  shooks,  box  stuff,  coop- 
erage stock,  heading  bolts,  hoops,  hop  poles,  laths,  wooden 
paving  blocks,  pickets,  picture  backing,  shingles,  stave  bolts, 
staves,  and  heading,  telegraph  cross-arms,  and  telegraph 
poles.  Applying  to  hub  blocks  the  rule  of  the  classification, 
that  "articles  not  enumerated  will  be  classed  with  analogous 
articles,"  they  quite  easily  arrange  themselves  with  the  arti- 
cles above  named,  some  of  which,  indeed,  have  reached  the 
final  stage  of  manufacture.  On  the  other  hand  the  articles 
manufactured  from  wood  which  are  placed  by  the  official 
classification  in  the  fifth  class  were  enumerated  in  the  case 
of  Iicynolds  v.  Westeim  New  York  and  Pennsylvania  li.  li, 
Co.,  1  I.  C.  C.  Kep.,  397,  and  scarcely  any  of  them  can  be 
said  to  be  analogous  to  the  hub  blocks  in  question. 

Order  will  be  entered  that  the  complainant  is  sustained, 
and  that  in  any  consignments  to  be  hereafter  made  over  its 
road  the  defendant  must  conform  to  the  construction  of  the 
classification  sheet  above  laid  down. 
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FRANK    L.    HURLBUET    v,    THE    PENNSYLVANIA 

RAILROAD  COMPANY. 

Complaint  Filed  May  8, 1888.— Answer  Filed  May  31,  1888. 
Heard  July  17,  1888.— Decided  July  20,  1888. 

CoOLEY,  Chairman: 

m 

% 

This  case  was  submitted  upon  the  testimony  taken  in  the 
ease  of  Ilurlhurt  v.  The  Lake  Shore  and  Michigan  Southern 
Railway  Company,  It  presents  the  same  question  and  no 
others,  and  requires  the  same  decision.  Order  will  be  en- 
tered accordingly. 
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JOHN  W.  S.  BRADY  and  GEOEGE  T.  PARKHUKST, 
Partners,  Trading  under  the  firm  name  of  J.  Park- 
hurst  &  Co.  v.  the  PENNSYLVANIA  RAILROAD 
COMPANY,  THE  PENNSYLVANIA  COMPANY,  THE 
PITTSBURGH,  CINCINNATI  AND  ST.  LOUIS 
RAILWAY   COMPANY. 

JOHN  HENRY  NICOLAI,  Trading  as  "Eagle  Oil  Works," 
V.  THE  PENNSYLVANIA  RAILROAD  COMPANY, 
THE  PENNSYLVANIA  COMPANY,  THE  PITTS- 
BURGH, CINCINNATI  AND  ST.  LOUIS  RAILWAY 
COMPANY. 

Complaints  filed  November  28,  1887,  v.  Pa.  R.  R.  Co. 
Answer  of  defendant  filed  December  19,  1887. 

Heard  January  23, 1888.— Decided  July  23,  1888. 

Order  of  leave  to  make  Pennsylvania  Company  a  party  defendant  February 
18,  1888,  and  Pittsburgii,  Cincinnati  and  St.  Louis  Railway  Company  a 
party  defendant  February  21,  1888. 

Answer  of  new  defendants,  separately,  filed  April  5,  1888,  and  heard  as  to 
them  April  24,  1888. 

1.  Through  and  continuous  lines  imply  through  rates  which  must  be  reason- 

able rates. 

2.  When  railroad  companies  make  a  through  and  continuous  line  and  offer 

it  for  the  use  of  the  public,  they  cannot  rid  themselves  of  responsibility 
for  unjust  charges  by  breaking  the  haul  in  two  and  calling  themselves 
carriers  on  the  separate  ends  of  their  through  line. 

8.  The  Pormsylvania  ft.  R.  Co.  operates  a  part  of  a  through  line  which  it 
joins  in  making,  and  owns  a  controlling  interest  in  the  capital  stock  of 
the  Pittsburgh,  Cincinnati  &  St.  Louis  R'y  Co.,  by  which  the  other  part 
is  operated. 

Ifcld,  That  the  Pennsylvania  R.  R.  Co.  cannot  free  itself  from  the  responsi- 
bility of  excossiv^  through  rates  by  getting  behind  the  corporate  exist- 
ence of  the  other  company  as  a  separate  carrier. 

4.  The  apportionment  of  rates  to  different  parts  of  a  through  line  do  not  de- 

termine the  charge  to  the  public  but  may  be  significant  on  the  question 
of  reasonable  rates  for  the  whole  distance. 

5.  The  danger  from  transportation  of  oil  through  Pittsburgh  when  appor- 

tioned upon  all  the  business  is  deemed  so  unimportant  as  not  to  mate- 
rially affect  the  rates  which  should  be  charged. 
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John  Henry  Keeyie,  Jr,,  and  Archibald  Stei'Ung,  for  Com- 
plainants. 

James  A.  Logan  and  *  Bernard  Carter^  for  Pennsylvania 
Kailroad  Company. 

John  Scott,  for  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
way Company. 

REPORT   AND   OPINION   OF  THE   COMMISSION. 

Morrison,  Commissioner : 

These  cases  were  heard  together  by  consent  of  the  parties. 
In  their  facts,  reasons,  and  the  answers  of  the  defendants 
they  are  substantially  the  same.  In  both  complaint  is  made 
of  the  defendants  that  from  April  15,  1887,  they  exacted  and 
demanded  and  continued  to  charge  the  plaiutiflfs  fifty  cents 
per  barrel  of  forty-five  gallons  each  of  crude  petroleum  from 
Washington,  Pennsylvania,  to  Baltimore,  Maryland,  in  car- 
load lots ;  that,  while  exacting  fifty  cents  between  the  j^laces 
named,  the  defendants  carry  such  oil  to  Baltimore  for  forty 
cents,  from  Bradford  and  Clarendon,  Pennsylvania,  and 
Olean,  New  York,  about  the  same  distance  as  AVashington, 
Pennsylvania,  from  Baltimore ;  that  the  said  charge  of  fifty 
cents  is  unjust  and  unreasonable,  and  to  the  extent  of  ten 
cents  per  barrel  excessive,  and  that  complainants  have  paid, 
under  protest,  to  defendants,  large  sums  for  such  unjust,  un- 
reasonable, and  excessive  charges,  for  which  complainants 
ask  reparation. 

The  Pennsylvania  Eailroad  Company,  answering  sepa- 
rately, denies  that  it  was  a  through  carrier  of  oil  from  Wash- 
ington to  Baltimore,  and  avers  that  it  was  only  a  carrier  from 
Pittsburgh  to  Baltimore,  for  which  it  received  thirty-five 
cents  per  barrel ;  that  the  oil  was  carried  from  Washington 
to  Pittsburgh  over  the  lines  of  other  companies  for  fifteen 
cents,  and  that  the  gross  charge  of  fifty  cents  from  Washing- 
ton to  Baltimore  is  just  and  reasonable,  considered  by  itself, 
or  as  compared  with  the  rates  from  Bradford,  Olean,  and 
Clarendon,  because  of  the  greater  hazard  in  passing  manu- 
facturing plants  and  other  buildings  in  Pittsburgh. 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Eailway  Com- 
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pany  "  denies  that  at  a  period  named  in  the  bill  of  complaint 
it  was  engaged  in  the  transportation  of  passengers  and  prop- 
erty from  the  State  of  Pennsylvania  to  the  State  of  Mary- 
land," and  avers  that  it  charged  a  uniform  rate  of  fifteen  cents 
per  barrel  for  all  oil  carried  from  Washington  to  Pittsburgh, 
which,  it  avers,  is  a  reasonable  and  just  rate. 

The  Pennsylvania  Company  denies  that  it  was  engaged  or 
interested  in  the  transportation  of  oil  between  any  of  the 
places  and  during  the  period  mentioned  in  the  complaint, 
and  denies  the  averments  of  the  complaint,  so  far  as  they  re- 
late to  this  defendant. 

The  facts  are  found  to  be  that — 

1.  The  complainants,  Parkhurst  &  Co.,  are  dealers  in 
crude  and  refined  oil,  and  the  complainant,  Nicolai,  is  a  re- 
finer of  oil  at  Baltimore,  Maryland.  The  defendants  are 
common  carriers  of  passengers  and  freight  over  the  lines  of 
road  owned  or  operated  by  them,  which  are,  severally,  lines 
of  tlie  "  Pennsylvania  system."  The  lines  of  this  system  east 
of  Pittsburgh  are  operated  by  the  Pennsylvania  Railroad 
Company  ;  those  west  of  Pittsburgh  by  some  one  of  the  other 
defendants.  The  Pennsylvania  Railroad  Company  is  owner 
of  a  majority  of  the  capital  stock  and  a  controlling  interest 
in  the  other  defendant  companies,  each  of  which  has  a  sepa- 
rate corporate  organization. 

2.  The  defendant  companies  have  filed  with  the  Commis- 
sion the  following  : 

"  Agreement  for  a  Through  Line. 

The  Pennsylvania  Railroad  Company,  the  Pennsylvania 
Company,  the  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Company,  and  the  Chicago,  St.  Louis  and  Pittsburgh  Rail- 
road Company,  common  carriers,  for  the  purpose  of  securing 
and  promoting  the  continuous  carriage  of  freight  within  the 
meaning  of  the  Act  to  regulate  commerce,  commonly  known 
as  the  Interstate  Commerce  Law,  do  hereby  agree  that  they 
will  interchange  freight  traffic  to  be  transported  over  the 
routes  hereinafter  specified,  and  that  in  the  interchange  of 
such  traffic  the  routes  described  shall  be  considered  continu- 
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OU8  lines,  anil  tiiat  tlie  tbrmigh  rates  over  sucli  routes  shall 
be  made  in  accorilaiice  with  the  provisions  of  said  Act  which 
govern  two  or  more  carriers  associated  for  the  purpose  of 
cuntinuoua  carriage. 

"  They  further  agree  that  all  joint  tariffs  over  the  routes 
designated  below  shall  be  matters  of  agreement  among  said 
companies,  and  that  when  made  they  shall  be  filed  with  the 
Commission,  as  required  by  law, 

"  It  is  further  agreed  that  the  lines  or  routes  covered  by 
this  agreement  are  as  follows : 

"  Between  all  points  on  the  roads  of  the  companies  named 
as  parties  to  this  agreement  or  on  roads  operated  or  con- 
trolled by  any  of  them  or  on  connecting  roads  with  which 
any  of  the  said  parties  may  have  or  make  auxiliary  agree- 
ments for  through  Hues,  and  between  which  points  joint 
tariffs  of  through  rates  may  be  established  by  agreement  of 
all  the  roads  interested,  it  being  understood  that  the  filing 
with  the  Commission  of  such  agreed  joint  tariffs  shall  bo 
construed  as  establishing  through  hnes  between  the  points 
that  may  be  named  in  such  joint  tariffs. 

"April  4;  1887. 

"  The  Penssi-lvanu  R.  R.  Co. 

"  By  F.  H.  KlNGSBL'IlY, 

"Through  Freiijht  Agent. 

"Wm.  Stewart, 

'^General  Freight  Agent  Pennayloanla  Compavy, 

"P.,  C.  ik  St.  L.  Ky  Co.,  a,  St.  L.  di  P.  R.  It.  Co." 

3.  The  complainants,  Parkhurst  &  Co.,  between  April  15 
and  July  27,  1887,  and  complainant,  Nicolai,  between  April 
27  and  September  1,  1887,  purchased  crude  oil  at  Washing- 
ton, Pa.,  and  shipped  the  same — part  from  Washington,  Pa., 
and  part  from  Ewings  Mills  Station — to  Baltimore.  The  oil 
was  billed  through  from  "Washington  and  Ewings  Mills  Hta- 
tiou  to  Baltimore  by  the  defendant,  the  Pittsburgh,  Cincin- 
nati and  St.  Louis  Railway  Co.,  and  carried  by  it  in  the 
Green  Line  tank  cars  of  the  Pennsylvania  Railroad  Com- 
pany over  the  Hnes  it  (the  P.,  C.  and  St.  L.  Railway  Co.) 
operates  to  Pittsburgh,  28  miles  from  Ewings  Mills,  and  32 
miles  from  Washington,  Pa.     From  Pittsburgh  the  oil  was 
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carried  to  Baltimore  by  the  Pennsylvania  Eailroad  Com- 
pany over  its  own  line  and  the  line  of  the  Northern  Central 
R.  R.  operated  by  it.  The  oil  passed  over  none  of  the  lines 
operated  by  the  other  defendant,  the  Pennsylvania  Com- 
pany. 

4.  The  oil  was  billed  at  fifty  cents  per  barrel  of  forty-five 
gallons.  Freight  was  paid  on  it  at  that  rate  to  the  agent  of 
the  N.  C.  R.  R.  Co.  at  the  place  of  destination,  and  all  in 
excess  of  forty  cents  per  barrel  was  paid  under  protest.  The 
amount  so  paid  under  protest  was  by  Parkhurst  &  Co., 
S754.30;  by  Nicolai,  $1,108.90.  The  division  of  the  fifty 
cents  per  barrel  rate  was  15  cents  to  the  defendant,  the  P., 
C.  and  St.  L.  R'y  Co.,  for  the  haul  to  Pittsburgh,  and  35 
cents  to  the  Pa.  R.  R.  Co.  for  the  haul  from  Pittsburgh  to 
Baltimore. 

5.  The  defendants  frequently,  without  success,  applied  for 
a  refund  of  the  amounts  of  freight  paid  by  them,  respect- 
ively, in  excess  of  forty  cents  per  barrel,  and  at  various  times 
since,  as  well  as  before  April  15,  1887,  sought  and  failed  to 
have  the  rate  from  the  Washington,  Pa.,  oil  district  reduced 
to  forty  cents.  These  applications  and  negotiations  were  to 
and  with  the  Pennsylvania  R.  R.  Co.  In  the  correspondence 
on  these  subjects  put  in  evidence  is  this  refusal  to  refund : 

Copy. 

The  Pennsylvania  Railroad  Company, 
Office  of  the  Gen*l  Fr*t  Traffic  Agent, 

Philadelphia,  September  26,  1887. 
J.  H.  Nicolai,  Esq.,  Eagle  Oil  Works^  Balthnore^  Md. 

Dear  Sir  :  I  am  in  receipt  of  your  favor  of  24th  inst.  cov- 
erin*^  claim  for  10c.  per  barrel,  rebate  on  oil  shipped  from 
Washington,  Pa.,  and  after  thorough  consideration,  we  are 
compelled  to  return  the  claim. 

We  do  not  think  your  ground  well  taken,  and  if  our  un- 
derstanding of  the  Interstate  Commerce  Law  is  correct,  we 
have  a  perfect  right  to  charge  the  present  tariff  from  Wash- 
ington, Pa. 

Yours  very  truly, 
(Signed),  John  S.  Wilson, 

G.  1^.  2  .A. 
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And  this  in  relation  to  the  alleged  excessive  fifty  cents 
rate : 

The  Pennsylvania  Eailroad  Company, 

General  Freight  Department, 
Philadelphia,  July  3,  1886. 
Messrs.  J.  Parkhurst,  Jr.  &  Co., 

78  Soxith  Street,  Baltimore,  ltd. 
Gentlemen  :  I  am  in  receipt  of  your  valued  favor  of  the 
1st  inst.  relative  to  the  rate  on  oil  from  Washington  county 
to  Baltimore,  and  regret  that  our  agreements  on  oil  rates  are 
such  that  I  am  unable  to  make  any  concession  in  the  tariff. 
It  is  the  opinion  of  most  of  our  oil  shippers  that  the  Wash- 
ington county  oil  is  of  such  superior  quality  as  to  enable  it 
to  pay  the  agreed  tariff  rates. 

Tours  very  truly, 

John  S.  Wilson, 

G.F.  T.A. 

6.  From  the  time  of  the  discovery  or  development  of  the 
Washington  county  oil  field  in  1885,  the  rate  on  oil  to  Balti- 
more has  been  fifty  cents  per  barrel.  During  the  same  pe- 
riod the  rate  has  i)ecn  forty  cents  over  the  lines  operated  by 
the  Pa.  R.  R.  Co.  from  points  about  the  same  distance  from 
Baltimore,  viz.,  Warren,  Clarendon,  and  Bradford,  Pa.,  and 
Olean,  New  York.  The  distance  to  Baltimore  from  Wash- 
ington is  303  miles  ;  from  Warren,  360 ;  from  Clarendon, 
353;  from  Bradford,  333;  and  from  Olean,  328.  The  oil 
from  Olean  and  Bradford  passes  over  the  Western  New  York 
and  Pa.  R.  R.,  and  its  proportions  of  the  40-cents  rate  is 
7.27  cents  for  51  miles'  haul  from  Olean,  and  8.17  cents  for 
74  miles  (the  most  direct  line  is  56  miles)  haul  from  Brad- 
ford. 

7.  The  rate  on  the  refined  products  of  crude  oil  over  the 
defendant's  lines  of  road  is  45  cents  per  barrel  of  50  gallons 
for  the  same  distances  and  between  places  for  which  the 
charge  is  40  cents  per  barrel  of  45  gallons  of  unrefined,  or 
substantially  the  same  price  per  gallon  for  crude  and  refined. 
The  refined  oil  is  worth  $7  or  more  per  barrel ;  the  crude 
less  than  $1  per  barrel. 
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8.  Between  Washington,  Pa.  and  Pittsburgh,  oil  passes 
through  tunnels,  and  through  Pittsburgh  is  carried  past  and 
near  to  manufacturing  plants  and  other  buildings,  and  care 
is  required  to  prevent  accidents  from  "ignition,"  as  shown 
by  the  great  damage  incurred  by  one  of  the  defendants  as 
the  result  of  a  collision  on  its  line  at  Brunswick,  N.  J.  No 
accident  has  yet  occurred  to  the  defendants  in  carrying  oil 
from  Washington.  The  recent  discovery  of  natural  gas  and 
its  partial  substitution  for  coal  and  oil  in  Pittsburgh,  wit- 
nesses believed,  tends  to  lessen,  not  to  increase,  the  liability 
to  accident  in  carrying  oil  throught  he  city.  The  general  cost 
of  transportation  on  the  Pennsylvania  system  of  railroads  is 
decreasing,  or  as  one  of  its  officers  testified,  is  "getting 
down." 

9.  Previous  to  the  year  1883  the  rate  on  crude  oil  from  the 
Olean  and  Bradford  oil  region  to  Baltimore  was  eighteen 
cents  per  barrel  of  45  gallons.  Some  time  in  the  year  1883 
the  rate  was  raised  from  eighteen  to,  and  since  then  main- 
tained at,  forty  cents.  For  several  days  next  after  the  Act  to 
regulate  commerce  was  in  force  crude  oil  was  billed  and  car- 
rietl  from  Washington  to  Baltimore  by  the  defendants  for 
thirty-six  cents  per  barrel,  but  it  was  so  billed  and  carried  in 
the  confusion  attending  the  adjustment  of  rates  upon  the 
goin^  into  effect  of  said  Act,  and  this  was  not  a  fixed  or  per- 
manent rate. 

The  complaints  in  these  cases  were  first  made  against  the 

Pennsylvania  Railroad  Company.     That  company  answered, 

deuyiDg  that  it  was  a  through  carrier  from  Washington,  Pa., 

to   Baltimore,   and   averred  that  it   was  a  carrier  only  from 

Pittsljurgh  to  Baltimore,  and  that  the  oil  was  carried  from 

Washington  to   Pittsburgh    by  and  over  the  lines  of  other 

companies.     After  hearing  the  cases  so  presented,  leave  was 

given  the  complainants  to  amend  their  petitions  by  making 

the  Pennsylvania  Company  and  the  Pittsburgh,  Cincinnati 

and  St.  Louis  Railway  Company  parties  defendants. 

On   the   final  hearing  it  is  shown   that  the  Pennsylvania 
Com})any  was  not  engaged  in  the  transportation  of  oil  at  the 

period  and  between  the  places  named  in  the  complaints,  and 

that  the  carrying  in  question   was  done  by  other  defend- 


138  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

ants,  The  Pa.  E.  E.  Co.  and  the   P.  C.   and   St.  L.   Kail- 
way  Co. 

The  claims  of  the  plaintiffs  for  reparation  in  money  pre- 
sent cases  in  which  the  Commission  makes  no  award,  for 
reascms  assigned  in  the  case  of  II  7m.  //.  (JouncUl  v.  Tlie  Tfks^- 
erii  aiul  Atlantic  R,  H.  Co,,  1  Interstate  Commerce  Commis- 
sion Report,  339,  and  the  case  of  Jleck  cfe  Petree  v.  The  East 
TermesseCy  Virginia  and  Georgia  li,  li,  Co.,  et  aL,  same,  495. 

The  route  over  the  lines  of  the  defendants  from  Washing- 
ton, Pa.,  to  Baltimore,  if  not  so  without  it,  is  made  a  through 
-and  continuous  line  by  their  "  agreement  for  a  through  line." 
Each  of  these  two  defendants  operates  a  separate  part  of 
this  continuous  line,  and  denies  that  it  is  a  carrier  over  more 
than  it  operates.  The  complaint  is  of  excessive  ana  unrea- 
sonable charges  for  freight  billed  through  and  carried  over 
the  whole  of  this  continuous  line.  If  this  through  carriage 
is  broken  into  parts  east  and  west  of  Pittsburgh,  by  operation 
of  law  or  otherwise,  such  breaking  might  and  probably  would 
deprive  the  complainants  of  their  remedy  for  the  grievance 
complained  of.  That  part  of  this  through  and  continuous 
line  west  of  Pittsburgh  is  wholly  within  the  State  of  Pennsyl- 
vania, and  when  a  separate  or  locaj  line  exclusively,  not  sub- 
ject to  the  jurisdiction  of  this  Commission.  To  this  paii  the 
excessive  charges  complained  of  may  be  apportioned  if  the 
parties  to  the  agreement  for  a  through  line  may  elect  to  con- 
stitute themselves  carriers  over  distinct  pai*ts  or  sections  of  it. 

The  public  has  no  interest  in  the  division  railroads  make 
amoii<];  themselves  of  their  joint  earnings  from  transportation 
over  through  lines.  Nor  have  the  complainants  any  interest 
in  the  division  the  defendants  make  between  themselves  of 
the  through  rate  on  oil.  It  is  the  reasonableness  of  the 
tiirou<];h  rate,  not  of  any  division  or  pai-t  of  it,  that  the  com- 
plainants have  a  right  to  insist  upon.  It  is  true  that  part  of 
the  continuous  line  west  of  the  city  of  Pittsburgh  is  operated 
by  a  separate  corporation  from  the  defendant,  The  Pennsyl- 
vania R.  R.  Co.,  which  operates  the  part  east.  The  same  is 
.|rue  of  all  the  lines  of  the  Pennsylvania  system  west  of  that 
city.  They  are  so  operated  for  the  convenience  and  profit 
of  their  owners.     The  Pennsylvania  R.  R.  Co.  owns  a  major- 
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ity  of  the  capital  stock  and  a  controlling  interest  in  all  the 
companies  or  separate  corporations  by  which  the  several 
lines  of  the  Pennsylvania  system  west  of  Pittsburgh  are 
operated.  The  correspondence  and  attempted  negotiation 
by  complainants  for  lower  rates  over  the  lines  through  from 
Washington,  Pa.,  to  Baltimore,  were  all  with  the  Pennsyl- 
vania R.  R.  Co. 

It  conferred  with  complainants  as  io  the  reduction  of  such 
rates  \vithout  any  pretense  of  a  want  of  authority  to  make 
and  control  them.  The  larger  part,  if  not  all,  the  earnings 
of  all  the  lines  of  the  Pennsylvania  system  of  roads  operated 
by  separate  corporations,  including  the  part  of  the  Washing- 
ton, Pa.,  and  Baltimore  line  west  of  Pittsburgh,  goes  to  the 
treasury  of  the  Pennsylvania  R.  R.  Co.  This  is  equally  true 
whether  the  earnings  are  derived  from  reasonable  or  unrea- 
sonable charges.  With  the  right  to  appropriate  the  earnings 
from  rates  and  charges  on  lines  it  so  largely  owns,  that  it 
may  control  them,  the  Pennsylvania  R.  R.  Co.  cannot  be  per- 
mitted to  free  itself  from  the  responsibility  of  excessive 
charges  by  getting  behind  separate  corporations. 

By  their  agreement  filed  with  the  Commission,  the  defend- 
ants made  this  a  through  line  and  offered  it  to  the  public  for 
continuous  transportation  from  Washington,  Pa.,  to  Balti- 
more. Through  carriage  implies  a  through  rate  which  must 
be  a  reasonable  rate.  The  defendants.  The  Pennsylvania  R. 
R.  Co.  and  the  Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co., 
by  their  agreement,  made  this  a  through  line  and  offered  it 
to  the  complainants  and  the  public  for  continuous  carriage 
over  it.  They  billed  and  hauled  the  oil  through  over  the 
line,  and  they  cannot  rid  themselves  from  responsibility  for* 
unjust  charges  by  breaking  the  haul  in  two  and  calling  them- 
selves carriers  on  the  separate  ends  of  the  line  they  hold  out 
to  the  public  as  a  through  line. 

In  support  of  their  claim  that  the  defendants'  crude  oil 
rate  of  fifty  cents  per  barrel  from  Washington  to  Baltimore 
is  unjust  and  unreasonable,  the  complainants  show  that  the 
rate  over  tlie  lines  of  the  Pennsylvania  system  for  like  dis- 
tances from  other  oil-producing  districts  is  foiiy  cents.  In 
their  demand  for  reparation  they,  the  complainants,  ask  that 


tlipy  lit'  awarded  ten  cents  per  barrel,  the  amount  paid  b; 
tliciu  to  defentlimts,  uutler  protest,  in  excess  of  forty  t'ents, 
whioli  is  thus  conceded  to  be  a  reasonable  rate. 

The  defuudauts  justify  the  fifty-ceiit  rate  as  reasonable  on 
the  (tlleyed  hazard  and  Uability  to  accident  in  carrying  oil 
through  Pittsburgh,  and  on  tlus  alone.  They  do  not  call  to 
their  aid  any  alleged  ditference  iu  grades,  volume  of  business, 
or  other  causes  which  affect  the  cost  of  transportation. 

The  correspondence  between  the  plaiutitfa  and  defendants, 
or  one  of  the  defendants.  The  Pennsylvania  K.  E.  Co.,  put  in 
evidence  on  the  subJL-i^t  of  this  Jifty-cent  rate,  has  been  ex- 
tensive and  goes  back  two  years  or  more,  but  in  it  there  ia 
no  iiieution  of  the  alleged  danger  of  passing  through  Pitta- 
burgh  as  a  justification  (or  this  higher  rate.  Two  years  ago, 
as  shown  by  the  correspondence  copied  among  the  facts 
found,  it  was  attempted  to  be  justified  in  the  superior  quality 
(greater  value)  of  the  IVashington  oil,  while  the  defendants 
were  transporting  crude  and  refined  oil  at  equal  rates  for 
like  quantities,  and  the  relative  value  of  the  refined  and 
crude  was  seven  to  one.  Some  of  the  places  from  which  thi 
oil  is  carried  for  forty  cents,  by  the  Pennsylvania  B,  R.  Co.,. 
to  Baltimore,  about  equally  distant  as  Washington,  Pa., 
Warren,  Clarendon,  and  Bradford,  Pa,,  and  Olean,  N.  T, 
ITie  Olean  pasRes  fifty-one  miles,  and  the  Bradford  oil  74, 
miles,  to  the  line  of  the  Pennsylvania  R,  K.  Co.  over  the  line 
of  the  Western  New  York  and  Pennsylvania  R.  R.  Co.,  which 
does  not  belong  to  the  Pennsylvania  system,  and  which  re- 
ceives 7.27  from  Olean  and  8.17  from  Bradford  out  of  the 
forty-cent  rate.  This  apportionment  or  division  does  n< 
determine  what  the  charge  to  the  piiblic  should  be,  but  it  ii 
not  without  s^nificance  in  determining  what  are  reasonable 
rates  for  the  whole  distance  on  the  lines  in  question.  The 
defendants  so  divide  the  fifty-cent  rate  that  the  Pittsburgh, 
Cincinnati  and  St.  Louis  U'y  Co.,  which  is  one  of  the  lines 
of  that  system,  receives  15  cents  for  the  28  to  32  miles  ovsri 
its  line,  or  double  as  much  as  the  Western  New  York  am 
Pennsylvania  K.  R.  Co.  receives  for  double  the  distance. 
The  Baltimore  rate  waw  fixed  at  fifty  cents  soon  after  the  de- 
velopment of  the  AYashington  county  oil' district,  now  several 
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years  ago,  and  at  a  time  when  the  rate  from  other  points  on 
defendants'  lines,  equally  distant  from  Baltimore  and  other 
seaboard  points,  was  but  forty  cents.  The  evidence  shows 
that  it  was  made  on  other  considerations  than  the  dangerous 
character  of  the  carriage  through  Pittsburgh,  w^hich  was  first 
assigned  as  a  justification  for  a  higher  rate  on  the  Washing- 
ton oil  by  the  answer  of  the  defendants  in  these  proceedings. 

Any  traffic  in  oil  is  attended  with  liability  to  accident,  but 
none  has  occuiTed  to  the  defendants  in  the  transportation  of 
Washington  oil  through  Pittsburgh.  The  accident  and  con- 
sequent loss  to  them  at  Brunswick,  N.  J.,  insisted  upon  as 
evidence  of  the  exceptional  hazard  and  liability  to  accident 
froL-  ignition  in  passing  valuable  manufacturing  plants  and 
other  buildings  in  Pittsburgh,  was  the  result  of  a  collision  of 
trains. 

The  danger  from  the  necessary  transportation  through 
Pittsburgh  must  be  very  slight  when  apportioned  upon  all 
the  business.  It  does  not  seem  to  the  Commission  so  impor- 
tant that  it  can  sensibly  affect  the  rates  which  should  be 
charged.  The  skill  and  intelligence  of  railroad  management 
have  considerably  reduced  the  cost  of  transportation  since 
the  fifty-cent  rate  was  made,  and  the  Commission  is  of  opinion 
this  rate  has  now  become  excessive  and  should  be  reduced 
to  the  extent  claimed. 

The  order  of  the  Commission  is  that  the  defendants,  The 
Pennsylvania  Eailroad  Company  and  the  Pittsburgh,  Cin- 
cinnati and  St.  Louis  Railway  Company,  cease  and  desist 
from  charging  rates  on  crude  oil  from  Washington,  Pa.,  to 
Baltimore,  Md.,  in  excess  of  forty  cents  per  barrel. 
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THE  NEW  JERSEY  EBUIT  EXCHANGE  v.  THE  CE 
TEAE    RAILROAD   COMPANY   OF    NEW   JERSEY 
AKD  THE  LEHIGH  VALLEY  RAILROAD  COMPANY. 

Hearing  July  10th  and  11th,  1888.— DecUlon  July  33d,  1888. 

■  Rates  tor  the  trotispoitatlon  of  fruit.  The  trafRv  origiiiatuB  in  the  Btat^  of 
Nbw  Jersey,  luid  is  destined  to  the  eity  of  New  York.  But  the  deliv- 
ery by  the  defendants  to  the  oonslgnees  Is  made  at  Jersey  City  in  New 
Jereuy,  and  the  rates  of  defendant  are  made  not  to  New  York  but  t4) 
Jeraey  City.  Under  these  (acts  the  traffic,  so  tar  as  defendants  oondut't 
It,  ig  not  Interstate,  and  the  Commlaelon  haa  no  jurisdiction  over  their 

As  to  cei-taln  traffic  originating  In  New  Jersey  and  destined  to  Pennsylvania, 
It  is  held  thai  the  showing  is  too  indefinite  for  any  eouulusion. 

Jl  A.  Bullock,  Exq.   for  the  Complainant. 

RoUti  W.  de  Fared,  Esq.,  for  Detendaut,  The  Central  Rail- 
road Company  o[  New  Jersey. 

/'.  II.  Janvier,  Esq.,  and  F.  L  Gowun,  Enq.,  for  Defendant, 
The  Lehigh  Valley  Railroad  Company. 

REPORT  AJ4D   OPIKION   OF  THE   COAfMISSIOK.  M^| 

ScHOONMAKEB,  Commissioner  :  ^H 

Tlie  compluiuant  in  this  case  is  duly  incorporated  under 
the  laws  of  New  Jersey,  under  the  name  and  style  of  the 
New  Jersey  Fruit  Exchange,  and  the  complaint  sets  forth 
that  the  tk-fendautB,  The  Central  Railroad  Company  of  New 
Jersey  and  Tlie  Lehigh  Valley  Railroad  Company,  charge 
eleven  cents  per  basket  of  sixteen  quarts  for  the  transporta- 
tion of  peaches  from  Plemington  and  neighboring  stations 
to  New  York,  eight  cents  from  Bloomsbury  to  Easton,  and 
similar  rates  from  and  to  other  places ;  that  the  average 
weight  of  a  basket  of  peaches  is  thirty  pounds,  and  the  dis- 
tance from  Flemington  to  New  York  is  fifty-two  miles,  mak- 
ing the  freight  charge  fourteen  cents  per  ton  per  mile  be- 
tween those  places ;  that  the  distance  from  Bloomsbury  to 
Easton  is  eight  milea  and  the  rate  is  forty-four  cents  per  ton 
per  mile ;  that  the  peaches  from  that  section  are  generally 
transported  in  full  car-loads,  several  being  filled  at  each  sta- 
tion every  day  during  the  season  of  gathering  the  fruit.    The 
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complainant  charges  that  the  rates  are  excessive,  unreason- 
able, and  unjust,  and  in  violation  of  the  first  section  of  the 
Act  to  regulate  commerce,  and  the  petition  asks  that  the 
Commission  shall  order  such  reduction  of  rates  by  the  com- 
panies complained  of  as  shall  make  them  reasonable  and  just 
and  in  accordance  with  the  provisions  of  the  Interstate  Com- 
merce Act.  Schedules  of  rates  are  annexed  to  the  complaint 
and  are  made  part  of  it. 

The  answers  admit  that  the  charges  for  transportation  of 
peaches  during  the  peach  season  of  1887  were  as  stated  in 
the  schedules  annexed  to  the  complaint,  but  deny  that  any 
rate  is  made  from  points  in  New  Jersey  to  the  city  of  New 
York.  The  weight  of  a  basket  of  peaches  and  the  distance 
from  Flemington  to  New  York,  and  from  Bloomsbury  to 
Easton,  are  also  admitted. 

It  is  further  admitted  that  peaches  from  many,  although 
not  from  all  of  the  stations  in  the  section  referred  to,  are 
generally  transported  in  full  car-loads,  and  the  answers  deny 
that  the  rates  for  the  transportation  of  peaches  are  excessive, 
unreasonable,  or  unjust,  and  justify  the  rates  by  setting  forth 
that  the  transportation  of  peaches  requires  special  prepara- 
tion and  special  arrangements,  which  greatly  increase  the 
cost  of  transportation.  The  answers  specify  the  number  of 
cars  set  apart  for  this  special  service,  and  the  manner  in 
whicli  they  are  fitted  up  for  that  purpose,  and  also  allege 
that  after  the  season  opens  special  trains  are  run  for  the 
transportation  of  jieaches,  one  and  frequently  two  daily, 
making  almost  the  time  of  passenger  trains,  and  that  a  large 
force  of  men  is  employed  at  the  peach-shipping  stations  and 
at  Jersey  City  in  this  service,  at  considerable  expense  ;  that 
the  peach  trains  deliver  their  freight  at  a  special  yard  in 
Jersey  City,  and  not  in  New  York  City,  said  delivery  at  Jer- 
sey City  being  more  expeditious  and  more  convenient  for 
shippers ;  that  the  peach  cars  can  carry  no  return  freight  by 
reason  of  the  manner  in  which  they  are  fitted  up,  and  are  re- 
turned empty,  except  that  the  baskets  are  rettirned  by  them, 
and  on  these  no  charge  is  made.  It  is  further  alleged  that 
the  rates  heretofore  charged  have  only  been  remunerative 
in  years  when  a  full  crop  of  peaches  was  raised  and  trans- 
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ported ;  that  when  the  crop  has  been  small  said  rates  have 
barely  covered  respon dents'  expenses.  The  answers  set 
forth  that  so  far  as  the  transportation  is  concerned  the  coni- 
meree  is  entirely  within  the  limits  of  one  State,  to  wit,  the 
State  of  New  Jersey, 

The  essential  facts  as  to  the  distance  hauled,  the  rates 
charged,  the  weight  of  a  basket  of  peaches,  that  tliey  are 
usually  transported  in  car-load  lots,  that  the  service  is 
special,  and  cars  fitted  up  expressly  for  the  business,  and 
'that  the  time  made  is  nearly  equal  to  that  of  passenger 
transportation,  are  all  undisputed,  and  are  as  set  forth  in  the 
pleadings. 

Considerable  testimony  was  given  on  the  bearing  showing 
the  origin  and  growth  of  the  peacli  tra£Sc,  the  quantities 
transported  for  several  sucoessive  years,  and  the  prices  re- 
ceived for  the  peaches  in  the  market.  Evidence  was  also 
given  showing  in  detail  the  manner  in  which  the  cars  are 
fitted  up  for  this  service  and  the  expense  of  fitting  them  up, 
and  the  additional  expense  incurred  I'y  the  defendants  for 
the  train  service  in  the  transportation  of  the  peaches.  It 
was  satisfactorily  shown  that  the  triinsportntion  of  the 
peaches  in  question  by  the  defendants,  so  tar  as  that  trans- 
portation is  east-bound,  is  to  Jersey  City,  and  not  to  Kew 
York,  and  that  the  delivery  of  the  peaches  to  the  consignees 
in  New  York — or  when  they  are  carried  by  other  lines  be- 
yond New  York — is  at  Jersey  City.  The  tariffs  published 
by  the  defendants  for  this  transportation  are  to  Jersey  City, 
and  not  to  the  city  of  New  Nork,  and  other  tariffs  were  pnt 
in  evidence  showing  that  the  transportation  to  the  city  of 
New  York  by  the  defendants  is  three  cents  per  hundred 
higher  than  to  Jersey  City.  It  appears  in  evidence  that  the 
present  rates  of  transportation  for  peaches  are  the  same  as 
they  have  been  from  the  beginning  of  the  special  service  for 
this  traSic,  and  that,  although  the  vohime  of  business  has 
largely  increased,  the  rates  have  not  been  reduced.  It  alwo 
appears  in  evidence  that  the  shippers  of  peaches  are  at  lib- 
erty to  have  them  transported  in  ordinary  freight  trains  to 
New  York,  at  a  rate  of  transportation  which  on  those  trains 
is  lower  than  upon  the  special  trains,  but  that  it  is  highly 
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important  that  the  peaches  should  have  a  speedy  delivery  in 
the  market,  and  for  that  reason  the  shippers  prefer  the  spe- 
cial trains.  It  also  appeai-s  that  the  delivery  in  Jersey  City 
has  been  the  custom  for  many  years,  and  is  not  a  device  of 
the  carriers  to  evade  the  law,  but  is  made  there  by  the  con- 
sent and  for  the  accommodation  of  the  consignees  in  New 
York,  During  the  last  season,  and  since  the  organization  of 
the  Fruit  Exchange,  the  sales  of  peaches  by  the  growers 
have  to  a  considerable  extent  been  made  in  New  Jersey  at 
or  near  the  points  of  production,  instead  of  being  trans- 
porte<l,  as  formerly,  to  New  York  to  be  sold  by  commission 
agents ;  and  the  growers  have  realized  better  prices  since 
their  sale^  have  been  made  in  New  Jersey.  Very  little  tes- 
timony was  given  in  relation  to  the  west-bound  shipments 
into  Pennsylvania  and  other  western  points,  and  no  data 
have  been  furnished  to  the  Commission  upon  which  any  sat- 
isfactory conclusions  can  be  based  as  to  the  rates  upon  ship- 
ments in  that  direction.  The  bulk  of  the  shipments,  as 
shown  b}'  the  testimony,  go  to  the  city  of  New  York. 

Upon  the  facts  of  the  case  as  they  appear  without  contra- 
diction the  Commission  has  no  authority  or  jurisdiction  to 
make  ail  order  concerning  the  rates.  If  tlie  shipments  were 
int**istatn  in  their  character  they  would  be  within  the  juris- 
diction of  the  Comuiission,  but  as  the  transportati<m  by  the 
carriers  is  wholly  within  the  State  of  New  Jersey,  the  Com- 
niissiou  has  no  jurisdiction.  The  proviso  in  the  first  section 
of  the  Act  to  regulate  commerce  is  as  follows : 

"VVr/r/y/ev/,  Jujicever,  That  the  provisions  of  this  act  shall 
not  ap])ly  to  the  transportation   of  passengers  or  property,  \ 
or  to  tljo  receiving,  delivering,  storage,  or  handling  of  prop-  • 
<?rty,  wholly  within  one   State,  and  not  shipped  to  or  from  a 
foreign  country  from  or  to  any  State  or  Territory  as  afore- 
saiiL 

This  provision  applies  to  all  the  peaches  that  are  deliv- 
erer! at  Jersey  City  and  destined  either  for  New  York  City 
or  any  points  beyond  that  city. 

The  argument  of  the  complainant's  counsel  that  a  contract 
for  delivery  in  New  York  is  to  be  inferred  from  the  fact  that 
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a  tag  is  attacked  to  one  or  two  of  the  baskets  in  each  ship- 
ment, addressed  to  the  commission  merchant  to  whom  the 
shipment  is  consigned,  showing  the  street  and  number  of  his 
place  of  business  in  New  York  city,  is  not  supported  by  the 
proofs.  The  undisputed  facts  are  that  the  delivery  is  actu- 
ally made  in  Jersey  City  ;  that  the  returns  of  the  commission 
merchant  invariably  show  the  deduction  of  a  given  sum  for 
freight  and  four  cents  for  cartage  ;  and  that  the  consignees 
desire  to  receive,  and  in  fact,  actually  do  receive  the  peaches 
at  Jersey  City.  Whatever  js?/w/ a  facie  contract  may  in  some 
cases  be  inferred  from  the  receipt  of  an  addressed  parcel,  it 
is  clear  that  in  the  jDresent  case  no  duty  is  undertaken  by 
the  carriers,  and  none  devolves  upon  them,  beyond  the  do- 
livery  of  the  peaches  at  Jersey  City. 

These  facts  being  clear,  it  is  superfluous  and  profitless  to 
dwell  with  any  detail  upon  the  character  of  the  business,  or 
to  discuss  the  subject  of  the  rates.  It  may  bo  appropriate 
to  observe,  however,  that  in  view  of  the  increasing  volume 
of  business  in  the  peach  traffic,  and  the  increased  competition 
in  the  New  York  market,  a  reasonable  reduction  in  the  rates, 
corresponding  with  the  growing  volume  of  business  and  the 
competition  in  the  market,  might  be  just.  It  would  seem 
quite  probable  that  rates  which  might  have  been  deemed 
reasonable  and  necessary'  in  the  infancy  of  this  traffic,  now 
that  the  traffic  has  become  large  and  important  might  justly 
be  reduced  to  some  extent  and  still  leave  to  the  carriers  full 
compensation  for  the  service  and  a  reasonable  margin  of 
profits.  These  are  considerations  that  address  themselves  to 
the  sense  of  justice  of  the  carriers,  and  rest  on  the  principle 
of  fair  dealing  that  is  due  between  the  carriers  and  their 
custon:iers. 

For  the  reasons  that  there  are  not  sufficient  facts  presented 
in  the  case  upon  which  to  base  an  order  respecting  the  west- 
bound shipments,  and  that  the  transportation  to  Jersey  City 
is  wholly  within  the  State  of  New  Jersey,  and  therefore,  not 
under  the  jurisdiction  of  this  Commission,  the  complaint  is 
dismissed. 
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THE  LINCOLN  BOAED  OF  TEADE  v.  THE  BUR- 
LINGTON AND  MISSOUEI  RIVER  RAILROAD 
COMPANY  m  Nkbbaska,  and  THE  CHICAGO,  BUR- 
LINGTON AND  QUINCY  RAILROAD  COMPANY. 

Municipal  subscriptions  or  gratuities  do  not  affect  the  question  of  undue 

preference  under  Sec.  3  of  the  Act  to  regulate  commerce. 
Disparity  in  existing  rates  to  Lincoln  and  to  Omaha  found  to  correspond  so 

closely  with  the  difference  in  distance  that  no  change  is  required  upon 

that  ground. 
Principle  that  the  ratio  of  rates  should  decrease  with  increase  of  distance 

conceded,  but  modifying  conditions  often  exist ;  some  of  them  stated 

as  applied  to  the  facts  in  this  case  no  change  in  rates  required. 
Dncoln  is  not  naturally  entitled  to  the  same  rates  from  Chicago  as  Omaha, 

and  if  such  rates  were  conceded  Omaha  would  probably  have  a  valid 

ground  of  complaint. 

Complaint  filed  November  11, 1887.— Tried  at  Lincoln,  Neb.,  March  23, 1888. 
—Filing  of  Briefs  completed  May  23, 1888.— Decided  August  11, 1888. 

G.  Jf.  Lamhertson  and  O,  P,  Mason^  for  Complainants. 
jT.  M.  Marquette  for  Defendants. 

KEPORT  AND   OPINION  OF  THE  COMMISSION. 

Walker,  Commissioner  : 

The  complaint  now  to  be  disposed  of  forms  part  of  a  com- 
plaint dgainst  the  same  and  other  companies  on  the  docket 
of  the  Commission  as  No.  94.  The  other  issues  presented 
therein  relate  to  east-bound  trans-continental  rates,  and  are 
to  be  separately  decided. 

The  portion  of  said  complaint  now  to  be  considered  avers 
that  the  rates  over  the  defendant  lines  from  Chicago  to  Lin- 
coln are  unjust  and  unreasonable  in  themselves;  that  they 
are  unjust  as  compared  with  the  rates  from  Chicago  to  Omaha 
and  other  competing  towns  in  Nebraska,  and  also  as  com- 
pared with  rates  prior  to  the  passage  of  the  Act  to  regulate 
commerce.  It  is  averred  that  rates  from  Chicago  to  Lincoln, 
based  on  distance,  would  not  exceed  1.06  per  cent,  of  the  rate 
from  Chicago  to  Omaha,  whereas  in  fact  they  are  from  10  to 
40  per  cent,  higher.  It  is  also  averred  that  Lincoln  is  a  large 
jobbing  point,  a  city  of  commercial  importance,  and  in  active 
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competition  with  other  cities  of  a  similar  class  for  supremacy 
in  trade;  that  it  is  the  practice  of  the  railroads  to  make 
large  business  centers  rate-basing  points,  and  in  so  doing  to 
consider  the  equitable  demands  of  trade ;  that  this  principle 
has  been  ignored  by  the  defendants,  so  that  while  other  job- 
bing points  have  equal  access  to  points  in  Nebraska  and 
throughout  the  west,  Lincoln,  as  a  result  of  high  in-rates,  is 
confined  to  a  very  restricted  territory ;  and  that  this  is  not 
the  result  of  unfortunate  location,  but  of  discriminating  tariffs. 
It  is  further  claimed  that  in  making  rates  fi-om  Cliicago  to 
Lincoln  the  defendants  should  consider  distance  as  a  factor, 
and  that  the  ratio  of  the  rate  should  decrease  with  the  in- 
crease of  the  distance,  a  principle  w^hich  it  is  said  the  de- 
fendants ignore. 

The  answer  claims  that  the  distances  and  rates  are  not 
correctly  stated  in  the  complaint ;  denies  that  the  charges  in 
question  are  in  contravention  of  any  of  the  provisions  of  the 
Act  to  regulate  commerce,  and  insists  that  they  are  just  and 
reasonable. 

The  facts  are  found  to  be  as  follows : 

Lincoln  is  the  capital  of  the  State  of  Nebraska  ;  a  city  of 
about  40,000  inhabitants ;  the  center  of  a  considerable  job- 
bing trade,  in  which  it  competes  with  Omaha  for  the  distri- 
bution of  all  classes  of  goods  throughout  central  and  north- 
em  Nebraska ;  the  scat  of  two  packing  houses  and  several 
other  manufacturing  establishments ;  the  crossing  or  termi- 
nal point  of  several  railroads  ;  and  it  is  quite  advantageously 
situated  for  all  commercial  purposes. 

The  defendant  companies  are  separate  corporations  which 
are  operated  in  harmony  and  form  what  is  commonly  known 
as  the  "  Burlington  "  system.  The  Chicago,  Burlington  and 
Quincy  Railroad  Company  operates  the  roads  of  that  system 
east  of  the  Missouri  river,  and  the  Burlington  and  Missouri 
Kiver  Railroad  Company  in  Nebraska  operates  those  west 
thereof.  Joint  rates  are  made  by  said  companies  between 
points  east  of  the  Missouri  river  and  points  west  thereof. 
The  main  line  of  said  system  runs  westerly  from  Chicago 
through  BurKngton,  on  the  Mississippi  river,  across  the  State 
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of  Iowa,  crossing  the  Missouri  river  at  Plattsmouth,  and 
thence  on  through  Lincoln  to  Denver  in  Colorado.  Platts- 
mouth, Nebraska,  is  21  miles  south  of  Omaha  and  487  miles 
from  Chicago,  making  the  distance  from  Chicago  to  Omaha 
over  this  route  a  total  of  508  miles.  Lincoln  is  48  miles  west 
of  Plattsmouth,  making  its  distance  fi*om  Chicago  a  total  of 
535  mile^,  1.06  per  cent,  of  the  distance  to  Omaha.  The 
Burlington  line  can  use  another  route  to  Omaha,  crossing 
the  Missouri  river  at  Council  Bluffs,  the  distance  by  which 
is  also  508  miles.  The  usual  place  of  crossing,  how^ever,  is 
from  Pacific  Junction  to  Plattsmouth,  over  a  bridge  owned 
by  the  "  Burlington  "  system.  Passenger  trains  are  run  via 
Plattsmouth  and  thence  north  to  Onuiha ;  thence  southwest- 
erly, striking  the  main  line  at  Ashland,  distant  30  miles  from 
Plattsmouth  and  31  miles  from  Omaha.  Freight  trains  are 
run  directly  west  from  Plattsmouth,  through  Ashland  to  Lin- 
coln and  points  beyond.  Freight  destined  for  Omaha  is 
hauled  north  from  Plattsmouth  to  that  city.  The  shortest 
rail  line  from  Chicago  to  Omaha  is  400  mile^s  and  from 
Omaha  to  Lincoln  54  miles.  On  that  basis  the  Lincoln  dis- 
tance is  something  over  1.10  per  cent,  of  the  Omaha  distance. 
On  the  basis  of  the  shortest  route  to  Omaha,  490  miles,  and 
the  sliortest  route  to  Lincoln,  535  miles,  the  Lincoln  distance 
is  sonu^tliing  over  1.09  per  cent,  of  the  Omaha  distance. 

The  various  roads  competing  for  business  from  Cljictigo  to 
Omaha  unite  upon  an  agreed  tariiF  to  all  Missoiui  river 
points.  One  of  those  roads  is  the  Missouri  Pacific,  which 
reaches  Omaha  from  the  south,  coming  from  Kansas  City  on 
th(^  west  side  of  the  Missouri  river.  The  lattiu*  company, 
conforming  to  the  requirements  of  tlie  fourtli  section  of  the 
Act  to  rei^uhite  commerce,  makes  rates  to  all  points  on  its 
line  soutli  of  Omaha  no  higher  than  tlie  agreed  Omaha  rates, 
thus  compelliiig  the  extension  of  the  Missouri  river  rates  on 
the  Burlington  system  to  })oints  in  Nebraska  where  its  line 
crosses  the  Missouri  Pacific.  One  of  these  points  is  Louis- 
ville, on  the  main  line  above  described,  distant  23  miles  west 
from  Plattsmouth  and  30  miles  east  from  Lincoln.  Another 
is  Dunbar,  47  miles  east  of  Lincoln  on  a  line  running  to  Ne- 
braska Citj'. 
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The  rates  from  Chicago  at  the  time  the  petition  was  filed 
were  as  follows  (tariflf  of  August  22,  1887) : 

1.      2.     3.     4. 

Omaha 90    75    50    35 

Lincoln 1.00    84    57    41 

A  reduced  tariff,  dated  December  20,  1887,  became  gener- 
ally effective  March  26,  1888,  after  a  so-called  "  rate  war " 
among  the  roads.  This  tariff  was  not  actually  in  force  at 
the  time  of  the  hearing,  but  the  case  was  tried  and  the  briefs 
of  counsel  were  prepared  in  view  of  tlie  new  rates  then  about 
to  become  operative,  and  which  are  now  in  force,  as  follows : 

1.     2.     3. 

Omaha 75    00     40 

Lincoln 80    65     44 

By  comparing  the  foregoing  tables  it  wiU  be  seen  that  at 
the  time  of  filing  the  petition  the  Lincoln  rates  ranged  from 
10  cents  to  4  cents  higher  on  the  various  classes  than  the 
rates  to  Omaha,  Louisville,  Dunbar,  etc.  At  the  present 
time  the  tariff  ranges  fi'om  5  cents  to  3  cents  higher  at  Lin- 
coln than  the  existing  rates  to  Omaha  and  other  Missouri 
river  points. 

Before  the  Act  to  regulate  commerce  took  effect  the  differ- 
ence in  the  printed  tariffs  from  Chicago  to  Omaha  and  Lin- 
coln was  from  14  cents  to  5  cents  per  hundred  on  the  various 
classes,  and  the  rates  to  both  places  were  higher  than  at 
present.  Rebates  were  fi-eely  given  however,  and  the  Lin- 
coln merchants  were  led  to  understand  that  by  that  means 
they  were  securing  about  the  same  rates  charged  Omaha 
merchants.  But  rebates  were  allowed  to  a  considerable  ex- 
tent at  Omaha  also,  and  the  disparity  shown  by  the  printed 
tariffs  was  in  fact  in  that  way  substantially  preserved. 

It  is  not  claimed  that  these  rates  are  in  themselves  un- 
reasonably high ;  but  the  complainants  still  insist,  that  the 
existing  rates  unjustly  discriminate  against  Lincoln  in  favor 
of  Omaha. 

Considerable  assistance  in  money  and  land  grants  was 
given  to  the  Burlington  and  Missouri  Eiver  Eailroad  Com- 
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pany  in  Nebraska,  in  connection  with  the  original  conBtruc 
tion  of  its  lines,  bj  the  city  of  Lincoln  and  by  the  State  of 
Nebraska;  but  it  is  not  perceived  in  what  way  the  facts  in 
respect  thereto  are  here  material.  Lincoln  is  by  law  entitled 
to  rates  which  shall  not  give  an  undue  preference  to  any 
other  locality,  and  its  right  in  that  regard  is  not  increased, 
nor  is  the  equal  r%ht  of  Omaha  diminished  by  municipal 
subscriptions  which  were  advanced  for  the  building  of  the 
road. 

The  views  of  the  Commission  have  heretofore  been  suffi* 
ciently  expressed  upon  the  alleged  practice  by  which  large 
business  centers  are  made  rate-basing  points. 

Coming  then  to  the  single  remaining  question  of  the  rela<- 
tive  rates,  it  appears  that  the  existing  class  rates  to  Lincoln 
are  from  6^  to  19  per  cent,  higher  than  to  Omaha,  the  aver*- 
age  beting  something  more  than  9  per  cent.  The  factor  of 
distance,  therefore,  upon  which  the  complainants  rely,  does 
not  point  to  any  serious  discrimination  in  the  rate.  It  is 
true  that  upon  the  line  of  the  defendant  system  the  distance 
from  Chicago  to  Lincoln  is  but  1.06  per  cent,  of  the  dis* 
tance  from  Chicago  to  Omaha;  nevertheless  it  cannot  be 
overlooked  that  this  is  caused  by  the  fact  that  Omaha  is  one 
side  of  tlie  main  line  of  dBfendanJb's  road,  while  by  the  more 
direct  line  to  Omaha  the  distance  to  that  point  ls  relatively 
less,  as  above  stated.  Taking  the  shortest  route  to  each 
point  as  the  basis,  the  disparity  in  rates  corresponds  quite 
closely  with  the  diflFercncc  in  distance. 

Comph'dnants,  however,  appeal  to  a  principle,  said  to  be 
acknowledged  in  making  freight  rates,  that  with  the  increase 
of  distance  the  ratio  of  the  rates  shall  decrease.  This  prin- 
ciple is  generally  acknowledged  when  the  rates  are  base4 
upon  distance  and  cost  alone,  and  are  not  affected  by  other 
modifying  conditions;  and  its  justice  arises  from  the  obvious 
fact  that  the  expense  of  transportation  does  not  increase  in 
proportion  to  the  distance,  many  of  the  elements  which  unite 
to  make  up  the  cost  of  handling  freight  being  iliQ  same 
whether  the  terminal  points  be  more  or  le^s  widely  separated ; 
it  is  easily  perceived,  however,  that  other  considerations  may 
often  affect  the  application  of  the  rule,     (Busme^s  McrC^  A^. 
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wc'iatloa  of  Mhiwxuit.t  v.   Chicago^  St.  Paul ^  Muineajpolls  and 
Oiiuthd  Railroad y  2  I.  C.  C.  11.,  52.)     In  the  proseut  case,  for 
example,  the  Omaha  rate  is  confessedly  not  based  alone  upon 
the  mileage  of  the  defendant  road  to  that  city,  but  as  seyeral 
lines  froni  Chicago  concentrate  at  Omaha  the  mileage  of  the 
shoi-test  route  is  the  one  which  naturally  and  practically  gov- 
erns in  the  determination  of  the  rate.     Moreover  the  differ- 
ent routes  which  are  traversed  by  the  various  lines  compet- 
ing for  traffic  from  Chicago  to  Omaha,  with  their  various 
points  of  intersection,  cannot  be  overlooked.      It  appears 
that  the  Omaha  rate  is  also  the  Missouri  river  rate,  precisely 
the  same  charged  at  a  large  number  of  points  above  and 
below  that  city,  which  are  reached  by  one  or  another  of  the 
various  roads  which  compete  for  Missouri  river  traflSc.     It  is 
not  claimed  that  this  fact  involves  any  impropriety  or  any 
violation  of  law.     On  the  contrary  its  justice  appears  to  be 
conceded ;  and  the  result  is,  to  a  large  extent,  brought  about 
by  obedience  to  law.     Prior  to  the  passage  of  the  Act  to  reg- 
ulate commerce,  points  in  Nebraska  on  the  line  of  the  Mis- 
souri Pacific,  like  Louisville,  Dunbar,  Weeping  Water  and 
Falls  Cit}^  were  charged  higher  rates  than  were  given  to 
Omaha,  at  a  greater  distance  over  the  same  line.     Many 
points  in  Western  Iowa  were  treated  in  a  similar  way.     Now 
the  rate  to  all  such  points  is  made  no  greater  than  the  rate 
to  Omaha.     Lincoln  was  also  formerly  favored  in  the  same 
manner  as  Omaha.     The  result  of  the  operation  of  the  law, 
among  other  things,  has  been  that  points  near  the  Missouri 
river  in  Nebraska,  and  points  in  Iowa  along  the  lines  running 
east  from  the  Missouri  river,  receive  through  rates  which  are 
much  less  than  any  they  have  formerly  known.     The  Omaha 
rate  in  fact  comes  in  use  upon  the  defendant's  line  at  a  point 
90  miles  east  of  Omaha,  and  the  mileage  comparison  might 
as  well  be  made  at  the  eastern  end  of  the  group  as  the  west- 
ern.    If  so  made  the  Lincoln  rate  would  obviously  be  greatly 
below  the  increase  due  to  the  increase  of  the  distance. 

Moreover  it  is  shown  that  the  rates  from  Omaha  and  from 
Lincoln  to  interior  Nebraska  points  are  so  arranged  that  the 
rates  from  Chicago  are  ])ractically  the  same,  whether  the 
freight  is  handled  by  jobbers  at  Omaha  or  at  Lincoln,  so 
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tliat  the  latter  in  fact  suffer  no  prejudice  in  the  actual  con- 
duct of  their  business  as  compared  with  their  Omaha  com- 
petitors. 

As  has  been  previously  said  by  the  Commission,  the  ex- 
tent of  traiSc  carried  and  the  character  of  tlie  country  trav- 
ersed are  necessarily  to  be  considered  in  applying  the  rule 
appealed  to.  The  ratio  of  rates  charged  through  the  sparse- 
ly settled  regions  of  the  distant  West  cannot  decrease  in 
proportion  to  distance  without  depriving  the  carriers  of 
necessary  revenue.  And  while  such  a  condition  may  not 
exist  in  the  fertile  regions  about  Lincoln,  nevertheless  the 
interests  of  that  locality  are  chiefly  agricultural ;  there  are 
no  ores,  no  lumber,  no  stone,  no  coal,  to  increase  the  reve- 
nues of  the  carriers ;  the  business  of  the  roads  is  almost 
wholly  confined  to  supplying  the  necessities  of  a  farmiifg 
population  and  the  distribution  of  farm  products ;  although 
the  traffic  so  afforded  is  considerable,  and  when  concen- 
trated at  eastern  terminals  is  immense,  nevertheless  the  pos- 
sibilities of  tariff'  reduction  afforded  by  roads  which  are 
largely  fed  by  mineral  resources,  quarries  and  manufactures, 
cannot  be  fairly  expected  at  the  present  time  upon  the  nu- 
merous lines  which  interlace  themselves  throughout  the  pure- 
ly agricultural  State  of  Nebraska. 

Tlie  a})plication  of  the  princii)le  in  qu(\stion  is  also  fre- 
qntiiitly  affected  by  the  fact  that  the  rate  for  the  shorter  dis- 
tance is  of  itself  a  low  one  ;  often  too  low  to  be  treated  as  a 
fair  criterion  f(n*  points  beyond.  It  sometimes  happcuis  that 
a  road  having  a  long  mileage  to  a  given  point  is  there  met 
by  a  much  shorter  line  which  makes  a  rate  just  and  reason- 
abU)  on  its  part,  but  not  fairly  remunerative  if  the  distance 
of  the  longer  line  is  alone  to  be  considered.  In  such  a  case 
the  longer  line,  conforming  to  the  law,  must  give  a  rate  no 
greater  than  that  fixcnl  by  its  competitor  to  the  given  point 
jind  also  to  intermediate  points  on  its  line  ;  but  when  the 
given  point  is  passed  it  may  fairly  increase  its  charges  with 
some  consideration  of  the  absolute  distance  by  its  own  lino 
from  the  originating  point,  and  in  a  ratio  more  rapid  than 
the  proportionate  cliargc^s  would  have  otherwise  shown,  had 
it  been  able  to  grade  its  own  rates  continuously  throughout 
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its  line.  The  same  effect  is  at  times  produced  by  water  cpm- 
petition  and  other  controlling  causes.  Omaha  is  situated 
upon  a  large  navigable  stream  and  although  the  Missouri 
river  does  not  at  present  afford  active  competition  with  the 
carriers  by  rail,  nevertheless  its  existence  and  its  possi- 
bilities are  potential  in  maintaining  low  rates  along  its 
banks. 

These  various  considerations  are  necessary  factors  of  the 
situation,  and  in  view  of  them  it  is  clear  that  the  complaint 
of  the  Lincoln  Board  of  Trade  against  the  existing  rates  to 
that  city  is  not  well  founded.  In  fact  it  does  not  seem  prob- 
able that  this  complaint  would  have  been  presented  had  the 
rates  when  it  was  filed  been  the  same  as  they  were  afterwards 
made.  The  disparity  between  the  rates  to  Omaha  and  those 
to  Lincoln  is  now  slight.  It  is  no  more  than  the  distance 
appears  to  fairly  call  for,  especially  when  considered  in  con- 
nection with  the  other  conditions  which  surround  the  case. 
The  hope  apparently  entertained  by  the  petitioners,  that 
some  basis  could  be  found  whereby  the  same  rates  might  be 
given  to  Lincoln  as  to  Omaha,  has  not  been  supported  by 
the  proofs ;  in  fact,  as  the  matter  now  appears,  no  such  ar- 
rangement could  be  made  without  affording  to  the  citizens  of 
Omaha  a  substantial  grievance.  The  Commission  has  al- 
ready decided  that  the  existing  system  of  through  rates  to 
interior  Nebraska  points  is  not  an  undue  prejudice  against 
Omaha  under  the  Act  to  regulate  commerce.  {Martin  v.  Chi- 
cago, Burlington,  and  Qidncy  Railroad  Company  et  al.,  2  I. 
C.  C.  R.,  25.)  The  rights  of  that  city  are  entitled  to  full 
consideration  however,  and  having  viewed  the  subject  with 
care  from  the  stand-point  of  each  party,  the  Commission 
finds  that  the  rates  now  established  by  the  carriers  appar- 
ently work  out  substantial  justice  to  both. 

The  petition  is  therefore  dismissed. 
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Distance  by  shortest  route  is  properly  to  be  considered  in  determining  the 
propriety  of  rates  by  a  longer  competing  line. 

Rates  from  St.  Louis  to  Omaha  a  little  higher  than  those  charged  to  Lincoln, 
which  is  a  trifle  less  distance  upon  a  branch  line,  sustained  under  the 
peculiar  circumstances  of  the  case. 

Consideration  should  be  had  of  consequences  which  might  follow  a  modifl- 
cation  of  the  principle  upon  which  the  rates  complained  of  are  con- 
structed. 

The  general  plan  upon  which  rates  are  constructed  from  Chicago  and  St. 
Louis  to  Missouri  river  points  and  interior  Nebraska  points  approved, 
no  better  system  being  as  yet  suggested.  Difficulties  which  might  re- 
sult from  throwing  this  system  into  confusion  stated. 

The  operation  of  the  fourth  section  of  the  Act  controls  the  extent  to  which 
Missouri  river  rates  extend  Into  the  interior  of  Nebraska  and  Kansas ; 
Lincoln  and  other  towns  lying  west  of  that  line  must  accept  their  geo- 
graphical situation  and  its  consequences. 

Tried  at  Lincoln,  Nebraska,  March  23, 1888.— Filing  of  Briefs  completed 

May  23,  1888.— Decided  August  11,  1888. 

G,  M.  Lambertson  and  0.  P,  Mason,  for  Complainants. 
B.  1\  Waffffener,  for  Defendant. 

REPORT  AND   OPINION  OF  THE  COMMISSION. 

TTalker,  Commissioner: 

This  complaint  alleges  violation  of  the  Act  to  regulate 
commerce  in  the  rates  established  by  the  defendants  from 
St.  Louis,  Missouri,  to  Lincoln,  Nebraska.  Said  rates  are 
alleged  to  be  from  ten  to  fifty  per  cent,  higher  than  the  rates 
from  St.  Louis  to  Omaha,  and  to  work  an  undue  preference 
against  Lincoln  in  favor  of  Omaha.  It  is  averred  that  "  dur- 
ing  the  last  twelve  years  Lincoln  has  enjoyed  Omaha  rates, 
and  these  rates  must  be  guaranteed  in  future,  or  the  distrib- 
uting trade,  manufacturing  business,  and  local  importance 
of  Lincoln  will  be  greatly  injured.  The  city  is  now  a  large 
business  centre,  with  45,000  population.  Her  enterprises 
include  four  large  grocery  and  other  jobbing  houses,  two  ex- 
tensive packing-houses,  and  other  manufacturing  industries 
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Tlie  eflfect  of  this  is,  that  after  deducting  the  above-named  St. 
Louis  differentials  from  the  agreed  Chicago  rate,  the  rates  from 
St.  Louis  to  all  said  Missouri  river  points  remain  identical. 

Prior  to  April  5,  1887,  the  first-class  rate  from  Chicago  to 
Omaha  had  been  90  cents,  to  Lincoln  104  cents.  The  tariff 
then  put  in  effect  was,  to  Omaha  90  cents  and  to  Lincoln 
$1.00.  At  the  same  time  rates  to  intermediate  points  were 
made  no  higher  than  to  more  distant  points,  the  contrary 
practice  having  previously  prevailed.  Some  changes  were 
made  in  August  1887,  and  on  December  20th  a  new  tariff 
was  issued,  wliich  in  fact  did  not  become  operative  until 
March  2(>,  1888,  making  the  first-class  rate,  Chicago  to 
Omaha,  75  cents  and  to  Liiicohi  80  cents. 

In  A[)ril  1887  this  defendant  was  at  first  uncertain  whether 
it  would  unite  with  the  other  lines  in  the  rates  above  stated, 
in  vi(nv  of  the  loss  of  revenue  involved  upon  its  business  at 
internuMliate  [)oiiits  ;  after  consideration  it  determined  to  do 
so,  and  its  rates  from  St.  Louis  therefore  became  at  first  70 
cents  to  Omaha  and  80  cents  to  Lincoln,  and  al'terward  55 
cents  to  Omaha  and  GO  cents  to  Lincoln,  at  which  point  they 
now  remain.  The  rates  on  the  other  classes  were  propor- 
tionately less,  and  need  not  be  stated  in  detail. 

The  result  is  that  precisely  the  same  difference  exists  be- 
tween the  rates  from  St.  Louis  to  Lincoln  and  to  Omaha, 
which  hav(^  been  considered  in  another  case  in  respect  to 
the  rates  from  Chicago  to  said  cities  respectively,  ranging  at 
the  ])resent  time  from  five  to  three  cents  per  hundred  upon 
the  different  classes  of  merchandise.  Lincoln  Board  of  Trade 
V.  Chicr/ffo^  B aldington  and  Quincy  Railroad  eL  aL,  2  L  0. 
C.  K,  147. 

The  cases  differ,  however,  in  this,  that  while  Lincoln  is  a 
gi-eater  distance  from  Chicago  tlian  Omaha,  it  is  a  little  nearer 
to  St.  Louis  than  is  Omaha.  A  further  anomaly  is  also  here 
presented  in  the  fact  that  freight  from  Kansas  City  and 
points  south  thereof  is  delivered  at  Lincoln  and  Omaha  by 
the  defendant  upon  identical  rates,  while  freight  from  St. 
Louis  through  Kansas  City  and  thence  to  Lincoln  and 
Omaha,  over  precisely  the  same  line  of  road,  is  subject  to 
the  aforesaid  difference  of  charge. 
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Two  justifications  for  this  increased  charge  on  business 
from  St.  Louis  to  Lincoln  are  relied  upon  : 

First.  The  fact  that  Lincoln  is  upon  a  branch  road  and 
the  transportation  to  that  point  is  more  expensive  than  to 
Omaha.  The  road  from  AVeeping  Water  to  Lincoln  is  un- 
doubtedly a  branch  road,  but  it  is  a  road  easy  of  operation, 
and  over  which  a  considerable  amount  of  traffic  is  handled. 
The  Lincoln  terminals  were  donated,  while  the  Omaha  ter- 
minals were  costly.  The  traffic  to  Omaha  is  much  the  largest, 
and  upon  a  comparison  of  volume  simply  an  estimate  was 
made  that  the  expense  of  handling  the  Lincoln  biisiness  was 
two  and  three-quarter  times  that  of  handling  the  Omaha 
business.  The  details  of  the  computation  were  not  given, 
and  it  is  obvious  in  such  a  matter  many  other  things  besides 
the  mere  volume  of  business  should  be  taken  into  account. 
The  comparative  length  of  the  two  pieces  of  road,  the  grades, 
•  crossings  and  bridges,  the  interest  upon  the  cost,  the  facility 
with  which  trains  may  be  handled,  and  many  other  matters, 
which  might  be  suggested,  would  be  clearly  material  in  order 
that  such  a  comparison  should  be  usefully  made.  It  is  suffi- 
cient for  present  purposes,  however,  to  say  that  the  fact  that 
a  diflference  is  made  upon  St.  Louis  and  Mississippi  river 
business  only,  and  not  upon  business  originating  at  other 
portions  of  the  defendant's  system,  points  significantly  to  the 
conclusion  that  the  real  reason  for  the  diflerence  made  in 
the  St.  Louis  traffic  is  something  else  than  because  Lincoln 
is  situated  upon  a  branch  line.  So  far  as  the  question  here 
involved  is  concerned,  this  fact  is  clearly  to  be  treated  rather 
as  a  fortunate  make-weight  than  as  the  operative  cause  of 
the  difference  in  the  rates. 

Sec()7uL  A  more  efficient  and  no  doubt  the  real  reason 
why  the  rates  from  St.  Louis  to  Lincoln  are  higher  than  the 
rates  from  St.  Louis  to  Omaha  is  presented  in  the  fact  that 
the  rates  from  Chicago  are  also  higher  by  precisely  the  same 
figures,  a  uniform  system  of  working  rates  between  the  two 
sections  having  been  agreed  upon  which  is  carried  out  by  all 
the  lines. 

This  throws  back  the  question  to  a  consideration  of  the 
propriety  of  the  existing  rate  from  St.  Louis  to  Omaha, 
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which  is  20  cents  less  than  the  rate  from  Chicago  to  Omaha, 
although  the  distance  from  St.  Louis  by  the  defendant  line 
is  a  little  greater  than  the  distance  from  Chicago  by  the  more 
direct  route,  and  although  the  distance  by  defendant's  line 
from  St.  Louis  to  Kansas  City  is  but  little  more  than  half 
the  distance  to  Omaha,  while  the  rates  charged  are  identical. 
In  justification  of  its  comi)aratively  low  rate  from  St.  Louis 
to  Omaha  the  defendant  points  to  the  Wabash  system,  which 
has  a  road  from  St.  Louis  to  Omaha  that  is  considerably 
shorter  than  any  line  from  Chicago  to  the  same  place  ;  and 
this  we  find  to  be  in  fact  the  controlling  feature  of  the  situa- 
tion. The  difierential  is  given  to  Omaha  on  St.  Louis  busi- 
ness because  of  the  short  line  to  that  point  made  by  the  Wa- 
bash ;  over  that  route  the  difference  is  not  greatly  dispropor- 
tionate. The  differentials,  from  20  to  5  on  the  various 
classes,  are  apparently  a  little  too  great  at  Omaha  and  too 
small  at  Kansas  City,  applying  their  percentage  to  the  short- 
list route  in  each  case ;  for  the  purpose  of  a  rule  applicable 
to  all  Missouri  river  points  they  approximate  equity. 

Rates  having  been  thus  established  from  St.  Louis  to 
Omaha  in  \dew  of  the  distance  over  the  AVabash  line,  it  be- 
came necessary  for  the  Missouri  Pacific  to  accept  the  same 
rates  or  to  retire  from  Omaha  business.  After  consideration 
of  the  situation  it  decided  not  to  abandon  the  traflSc,  and  an- 
nounced that  it  would  meet  the  Wabash  rates,  although  con- 
sid(^red  too  low  to  be  greatly  desirable  for  its  longer  line, 
and  although  much  loss  of  former  revenue  at  intermediate 
jxnuts  on  the  main  line  south  of  Omaha  was  involved  by 
the  application  to  the  situation  of  the  long  and  short  haul 
clause  of  the  Act  to  regulate  commerce.  This  course  was 
entirely  within  defendant's  right  and  cannot  be  properly 
criticised. 

But  the  question  is  not  yet  answered  whether,  having  met 
the  Wabash  rate  at  Omaha,  the  defendant  should  not  give 
Lincoln  the  same  terms.  Complainant  insists  that  it  should, 
because  the  distance  is  a  trifle  less,  and  because  Lincoln,  as 
the  centre  of  a  thriving  trade,  is  entitled  to  protection  against 
all  rivals.  Defendant,  on  the  contrary,  points  to  the  fact 
that  the  rate  which  it  makes  to  Omaha  is  not  a  matter  of 
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favor,  but  of  necessity.  It  insists  that  it  gives  Lincoln  equal 
rates  with  Omaha  upon  all  business  coming  fi'om  a  direction 
where  there  is  no  competition  by  a  shorter  route.  It  shows 
that  the  discrimination  in  the  St.  Louis  rate  between  trafiic 
to  Omaha  and  to  Lincoln  has  been  reduced  nearly  one-half 
since  the  filing  of  the  petition.  It  avers  that  the  existence  of 
the  difference  which  remains  is  not  due  to  any  wish  on  its 
part  to  unduly  prejudice  the  city  of  Lincoln.  It  claims  that 
the  rate  I'rom  St.  Louis  to  Lincoln  is  not  of  itself  unreason- 
able. It  all(^g(^s  that  the  general  scheme  on  which  rates  are 
made  throughout  the  vast  territory  covered  by  the  roads  that 
have  united  in  the  existing  tariffs,  requires  that  the  existing 
difference  between  Omaha  and  Lincoln  should  be  preserved 
upon  traffic  from  St.  Louis  as  well  as  from  Chicago ;  and  it 
insists  that  the  fact  that  a  low  rate  from  St.  Louis  is  forced 
upon  it  by  competition  at  Omaha  should  not  be  taken  advan- 
tage of  to  compel  a  corresponding  reduction  upon  its  Lincoln 
branch. 

This  legal  question  is  therefore  presented :  Is  the  prefer- 
ence in  question  undue  and  unreasonable  ? 

Under  all  the  circumstances,  we  are  inclined  to  the  opinion 
that  it  is  not.  In  reaching  this  conclusion  we  are  influenced 
to  some  extent  by  considering  what  consequences  might  re- 
sult from  a  contrary  decision.  It  is  clear  that  questions  of 
this  kind  must  be  determined  upon  broader  principles  than 
mere  comparisons  of  mileage.  If  the  rule  contended  for  by 
complainants  is  enforced,  Kansas  City,  Leavenworth  and 
Atchison  might  allege  that  their  distance  from  St.  Louis  is 
very  much  less  than  that  of  Lincoln,  nevertheless  they  are 
charged  the  same  rates,  to  their  prejudice  in  competing  for 
the  trade  of  Northern  Kansas  and  Southern  Nebraska.  It 
would  be  difficult  for  Lincoln  to  resist  such  a  claim,  except 
by  taking  the  position  that  the  general  good  of  the  territory 
west  of  the  Missouri  is  best  subserved  by  the  maintenance  of 
rates  upon  the  present  plan — that  is,  by  giving  identical  rates 
from  Chicago  to  all  Missouri  river  points,  and  to  such  points 
west  of  the  river  as  the  exigencies  of  the  fourth  section  of 
the  Act  to  regulate  commerce  require,  and  increasing  grad- 
ually from  that  line  to  the  west.    Lincoln  is  situated  some 
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tliiiiy  or  forty  miles  west  of  the  line  so  drawn.  This  lino 
wii8  not  the  creation  of  the  defendant,  nor  was  it  established 
for  any  willful  purpose  to  wrong  complainants'  thriving  city. 
It  exists  by  reason  of  the  application  of  the  provisions  of  a 
new  law  to  previously  estal)lished  facts,  A  disregard  of  its 
presence  and  irapoitance  might  produce  many  complications, 
some  of  which,  as  above  suggested,  would  be  greatly  injuri- 
ous to  Lincoln.  The  \Wtlidrawal  of  defendant  from  its  pres- 
ent competition  with  the  shorter  line  at  Omaha  would  at 
once  permit  an  increase  of  the  rates  at  a  largo  number  of 
points  in  Eastern  Nebraska  and  Kansas,  causing  much  dis- 
aster and  hardship.  To  order  a  reduction  in  the  St.  Louis 
rate  at  Lincoln  would  naturally  involve  the  rates  at  many 
points  south  and  west  of  Lincohi,  not  only  upon  the  defend- 
ant line,  but  upon  other  roads  as  well. 

Moreover  it  is  difficult  to  see  from  the  proofs  that  any 
substantial  daujage  is  eflccted  by  the  diiference  in  rates  com- 
plained of.  It  is  in  evidence  that  the  distributing  rates  from 
Lincoln  are  so  arranged  in  comparison  with  those  from 
Omaha  that  the  diiference  in  the  rates  to  these  points  is  equal- 
ized. To  this  complainants  reply  that  this  is  not  done  by 
the  defendant  road,  but  by  another.  That  is  also  true ;  but 
nearly  all  points  available  to  Lincoln  jobbers  are  reached  by 
lines  over  which  the  adjustment  is  made.  The  fact  therefore 
exists,  and  is  an  answer  to  the  claim  that  the  Lincoln  mer- 
chants are  damaged,  in  comparison  with  Omaha  merchants, 
by  the  disparity  in  rates  complained  of.  Tlio  <lis[)arity  ex- 
ists as  to  merchandiser  which  is  consumed  at  Lincoln ;  but 
for  this  the  situation  of  that  city,  a  substantial'  distjince  west 
of  the  line  of  common  rates  from  eastern  points,  must  be 
held  responsible. 

So  long  as  the  present  system  of  making  rates  to  Nebraska 
is  maintained,  the  geographical  position  of  Lincoln  appears 
to  warrant  the  diflference  made  between  the  rates  from  Chi- 
cago and  St.  Louis  to  Lincoln  and  to  Omaha.  While  it  is 
not  impossible  that  some  better  system  may  hereafter  be  de- 
vised none  has  as  yet  been  suggested. 

In  view  of  these  considerations  the  complaint  is  held  to  be 
not  sustained. 
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THE  KENTUCKY  AND  INDIANA  BRIDGE  COMPANY 
V.  THE  LOUISVILLE  AND  NASHVILLE  RAIL- 
EOAD   COMPANY. 

Complaint  fllod  February  10,  1888.— Tried  March  7,  3,  9,  1888.— Filing  of 
Briefs  completed  March  29,  1888.— Decided  August  2, 1888. 

The  Kontucky  &  Indiana  Bridge.  Company  has  the  chartered  powers  of  a 
common  carrier  nnd  is  such  de  pmU),  It  is  tlierefore  under  liie  Act  to 
regulate  commerce  entitled  to  demand  of  railroad  companies  whos«) 
Iin(»3  are  intersected  by  its  tracks,  tlie  same  reasonable,  proper,  and 
o(lual  facilitic^s  for  the  interchange  of  traffic  and  for  the  receiving,  for- 
warding, and  delivering  of  property  tliat  may  lawfully  be  demanded  by 
other  carriers  \nider  that  act. 

The  liouisville  &  Nashville  Uuilroad  Company  united  with  other  companies 
having  linos  terminating  on  the  Ohio  river  at  or  opposite  Louisville  in  a 
contra(  t  whenjby  it  was  agreed  tiiat  all  their  business  across  the  river 
at  that  point  should  bo  taken  over  the  Louisville  bridge.  The  (iouisvillo 
Bridge*  Company  was  a»party  to  the  contract,  and  the  tolls  were  dei»end- 
ent  on  th«  amount  of  business  done,  and  were  diminished  as  the  debt  of 
the  }»ridge  company  was  i>aid  off  from  funds  derived  from  tolls.  A  new 
bridge  being  constructed  over  the  river  at  this  point,  one  of  the  rail- 
road companic^s  whi(^h  had  contracted  to  take  all  its  business  over  the 
old  bridge,  transferred  the  business  to  the  new  bridge.  The  Louisville 
tfe  Nashville  Hail  road  Company  thereupon  refused  to  receive  for  trans- 
portation over  its  lino  any  freights  which  had  been  brought  over  the 
new  bridge  in  violation  of  the  contract  made  with  it. 

Ihld,  that  this  refusal  was  unlawful. 

A  connnon  carric»r  by  rail  to  which  property  is  offered  for  transportation 
raniiot  in  this  indirect  manner  and  by  refusal  to  perform  obligations  im- 
posed by  law  upon  it,  enforce  its  contracts,  but  nuist  for  that  purpos*^ 
resort  to  tlie  custonuiry  remedies. 

Nor  <  an  a  comnioi4  carrier  as  a  reason  for  refusal  to  afford  to  another  com- 
mon carrier  the  customary  rejisonable  and  equal  facilities  for  the  int<»r- 
eliange  of  traflie,  assign  the  fact  that  such  other  common  carrier  supplit.^ 
no  public  necessity,  the  public  having  been  fully  accommodated  without 
it.  All  railroads  created  by  competent  public  authority  must  be  con- 
clusively presumed  to  be  public  conveniences,  and  other  common  car- 
riers cannot  refuse  to  exchange  traffic  with  them  on  any  suggestion  or 
showing  to  the  contrary. 

The  fact  that  statutory  regulations  of  internal  commerce  are  such  as  to  pro- 
I'ludo  the  literal  enforcement  of  pre-existing  contracts,  does  not  affect 
their  validity  or  make  them  in  a  constitutional  sense  laws  impairing  the 
obligation  of  contracts.  Such  a  cons(»quence  is  often  a  necessary  result 
of  any  considerable  change  in  the  general  laws,  and  must  be  submitted 
to  as  such. 
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"VThen  «  question  of  rates  as  between  two  carriers  is  involved,  the  commis- 
sion will  express  no  opinion  upon  it  in  a  case  to  which  one  of  the  car- 
riers is  not  a  party. 

E,  T,  Trainee^  Hatnsey  dh  Maxwell  and  Bullitt  cfe  Shield^  for 
Complainants. 

Ed.  Baxter  and  Lyttleton  Cooker  for  Defendants. 

BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

CooLEY,  Chairman  : 

The  petition  in  this  case  avers  that  petitioner  is  a  corpor- 
ation created  by  the  consolidation  of  an  Indiana  corpora- 
tion and  a  Kentucky  corporation  of  the  same  name,  and  ex- 
ists under  and  by  virtue  of  the  laws  of  the  States  of  Indiana 
and  Kentuckv ;  that  the  Louisville  and  Nashville  Bailroad 
Company,  defendant  herein,  is  a  corporation  created  and  ex- 
isting under  the  laws  of  Kentucky  and  Tennessee. 

That  petitioner  owns  and  operates  a  bridge  for  steam  rail- 
way and  other  purposes  across  the  Ohio  river  between  tlie 
city  of  ifew  Albany,  Indiana,  and  the  city  of  Louisville, 
Kentucky,  and  a  railway  expending  from  New  Albany  across 
the  bridge  into  Louisville ;  that  defendant  owns  and  oper- 
ates a  railroad  extending  from  the  city  of  Louisville  south- 
wardly through  the  State  of  Kentucky  to  the  city  of  Nasli- 
ville,  in  Tennessee,  with  various  brandies  and  connecting 
roads. 

Ptttitioncr  avers  that  in  the  city  of  New  Albany  petitioner's 
railway  connects  with  the  railway  of  the  Ohio  and  Missis- 
sippi Railway  Company,  which  operates  roads  extending 
thence  into  the  States  of  Indiana,  Illinois,  and  Oliio,  thereby 
reaching  the  cities  of  Cincinnati  and  St.  Louis.  Petitioner's 
railroad  at  New  Albany  aforesaid  also  connects  with  the  rail- 
road of  the  Louisville,  New  Albany  and  Chicago  Railroad 
Company,  which  extends  fi-om  New  Albany  to  Chicago,  and 
over  and  bj'  means  of  the  railways  mentioned  petitioner 
reaches  all  the  principal  points  of  commerce  in  the  United 
States  north  of  the  Ohio  river. 

It  avers  that  its  railway  also  extends  from  the  southern 
end  of  its  bridge  in  Louisville  to  the  railway  of  the  defend^ 
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ant,  connecting  therewith  at  the  intersection  of  Seventh 
street  and  Magnolia  avenue,  in  the  said  city  of  Louisville, 
and  in  defendant's  freight  yard  ;  that  the  connection  is  com- 
plete, and  affords  an  easy  and  convenient  means  of  inter- 
changing cars,  freight,  and  all  business  between  the  peti- 
tioner and  defendant  and  any  railway  company  using  or 
which  may  use  the  railway  of  petitioner,  and  such  inter- 
change of  cars,  freight,  and  other  business  can  be  made 
without  any  use  of  the  terminal  facilities  of  defendant. 

That  by  section  18  of  the  charter  of  defendant,  enacted  by 
the  Legislature  of  Kentucky,  it  is  provided  that  any  railroad 
or  railway  thereafter  constructed  under  the  authority  of  the 
Legislature  of  Kentucky  may  connect  and  join  with  the  rail- 
road of  defendant ;  and  the  railway  of  petitioner  has  been 
constructed  in  said  city  pursuant  to  the  authority  of  the  Leg- 
islature of  Kentucky  since  the  date  of  defendant's  charter. 

Petitioner  avers  that  it  is  a  common  carrier,  and  engaged 
in  the  transportation  of  freight  and  passengers  wholly  by 
railroad,  between  the  cities  of  New  Albany  and  Louisville 
aforesaid,  subject  to  the  provisions  of  the  Act  to  regulate 
commerce ;  that  defendant  is  a  common  carrier  of  freight 
and  passengers  over  its  railway  and  engaged  in  interstate 
commerce ;  and  that  petitioner  and  defendant,  respectively, 
habitually  hold  themselves  out  to  the  public  as  common  car- 
riers of  freight  and  passengers  over  their  lines  of  railroad, 
respectively,  subject  to  the  provisions  of  said  Act  to  regulate 
commerce ;  that  by  its  charter  petitioner  is  required  to  re- 
ceive from  and  for  the  Ohio  and  Mississippi  Bailway  Com- 
pany, the  Louisville,  New  Albany  and  Chicago  Bailway 
Company,  and  all  other  companies,  persons,  or  shippers  de- 
manding it,  car-loads  of  freight  destined  to  any  point  on  or 
beyond  and  by  way  of  its  lines  in  either  direction,  and  that 
it  is  now  receiving  large  amounts  of  freight  from  the  two 
companies  last  mentioned,  and  from  other  companies  and 
individuals  at  New  Albany  aforesaid,  for  transportation  over 
its  bridge  and  railway  to  points  upon  and  beyond  and  by 
way  of  the  railroads  of  the  defendant,  and  which  petitioner 
has  tendered  to  defendant  at  said  connection  with  its  railroad 
at  Seventh  street  and  Magnolia  avenue,  for  transportation 
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by  defendant  from  that  point  over  its  road  and  connecting 
railroads. 

•  But  petitioner  avers  that  in  violation  of  law  the  defendant, 
in  combination  and  conspiracy  with  the  Louisville  Bridge 
Company,  a  corporation  owning  the  only  other  bridge  across 
the  Ohio  river  between  Louisville  and  New  Albany,  and  with 
other  railroad  companies  interested  in  said  last-named 
bridge,  for  the  pui-pose  of  preventing  the  transfer  of  freight 
over  petitioner's  bridge  and  compelling  the  railway  trans- 
portation of  freight  across  the  Ohio  river  at  Louisville  to  be 
made  over  the  bridge  of  the  Louisville  Bridge  Company,  has 
refused  and  now  refuses  to  interchange  traffic  between  the 
railways  of  petitioner  and  defendant,  or  to  receive  from  pe- 
titioner, or  railway  companies  using  its  track,  at  said  point 
of  connection,  cars  of  freight  tendered  to  defendant  for  trans- 
portation over  its  railroad  to  points  thereon  and  beyond  and 
by  way  of  said  railroad,  or  to  deliver  to  petitioner,  or  any 
railroad  company  using  its  track,  freight  arriving  by  defend- 
ant's railroad  at  Louisville  for,  or  consigned  to  points  on 
petitioner  s  railway  or  any  railroad  connecting  therewith  at 
New  Albany,  although  defendant  affords  such  facilities  for 
interchange  of  traffic  to  said  Louisville  Bridge  Company. 

Wlu^refore  petitiont^r  prays  that  the  defendant  be  required 
by  tlu"  order  of  the  Commission  to  interchange  traffic  with 
pi'titioncr,  and  with  tli:*  railway  companies  using  its  rail- 
road, at  said  point  oi  connection  at  Seventh  street  and  Mag- 
nolia avenu(»,  and  to  rec(;ive  from  petitioner  and  said  railway 
comj)anies  using  its  railroad  all  freight  tendered  by  it  or 
them  to  said  defendant  for  transportation  to  points  on  or  be- 
yond and  ])V  way  of  its  railroad  or  railroads,  and  to  deliver 
to  petitioner  and  to  the  railroad  companies  using  petitioner's 
railroad,  at  said  point  of  connection,  all  freight  arriving  at 
Louisville  over  defendant's  railroad  and  consigned  to  peti- 
tioner, or  to  i-ailroad  companies  using  petitioner's  railroad, 
or  to  ])oints  on  tlic  line  of  petitioner's  railroad  or  the  rail- 
roads of  companies  using  its  track. 

The  answer  of  the  defendant  is  very  long,  and  it  is  not 
material  for  the  purposes  of  this  case  that  it  be  recited  at 
length.     The  existence  of  the  petitioner  is  conceded  and  its 
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ownership  of  the  bridge  across  the  Ohio  river,  but  it  is  not 
conceded  that  it  is  a  common  carrier.  Defendant  says  it  is 
advised  by  counsel  that  under  its  charter  other  companies 
thereafter  incorporated  under  the  laws  of  Kentucky  have  the 
right  to  connect  with  defendant's  road,  but  that  defendant  is 
not  compelled  to  make  any  such  contracts  with  petitioner  as 
are  necessary  to  be  made  in  all  eases  where  an  interchange 
of  traffic  between  two  companies  is  to  be  conducted. 

Defendant  describes  its  fi-eight  yards  in  the  city  of  Louis- 
ville,  of  which  it  has  four ;  it  says  that  the  physical  connec- 
tion made  by  petitioner's  railway  with  defendant's  railway 
is  between  the  third  and  fourth  of  these  yards,  and  it  denies 
that  such  connection  alibrds  an  easy  and  convenient  means 
of  intercliaiiging  traffic  between  defendant  and  petitioner,  or 
between  defendant  and  the  railways  using  the  railway  of  pe- 
titioner; and  it  also  denies  that  such  interchange  can  be 
made  without  the  use  of  defendant's  tracks  and  terminal  fa- 
cilities by  petitioner ;  and  defendant  specifies  many  reasons 
why  the  place  of  such  connection  is  not  a  convenient  place 
for  the  interchange  of  business. 

Defendant  admits  that  it  has  refused  and  now  refuses  to 
interchange  traffic  between  the  railways  of  defendant  and 
petitioner  at  the  point  of  connection  at  Seventh  street  and 
Magnolia  avenue,  or  to  receive  from  petitioner  or  from  rail- 
ways using  its  track  at  that  point  cars  of  freight  tendered  to 
it  for  transportation,  or  to  deliver  to  petitioner  at  that  point 
freight  arriving  by  defendant's  railroad  at  Louisville  con- 
signed to  points  on  petitioner's  railway  or  any  railroad  con- 
necting therewith  at  New  Albany.  It  admits  that  it  affords 
facilities  for  the  interchange  of  traffic  passing  over  the  bridge 
of  the  Louisville  Bridge  Company,  but  this  is  done  at  one  of 
respondent's  regular  yards,  where  it  has  all  the  force  and  fa- 
cilities necessary  for  the  business. 

Defendant  denies  that  either  in  the  interchange  of  traffic 
which  crosses  the  bridge  of  the  Louisville  Bridge  Company, 
or  in  refusing  to  interchange  the  traffic  which  crosses  the 
petitioner's  bridge,  defendant  is  acting  in  violation  of  law  or 
in  conspiracy  with  the  Louisville  Bridge  Company  or  with 
any  railroads  interested  therein.     It  is  true  there  are  two 
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bridges  acro.ss  the  Ohio  river  at  Louisville.  Defendant  on 
June  5,  1872,  entered  into  a  written  contract  with  said  Louis- 
ville Bridge  Company  and  with  the  Jeftersonville,  Madison 
and  Indianapolis  Railroad  Company  and  the  Ohio  and  Mis- 
.sissippi  llaikoad  Company  to  the  effect  that  freights  ct)ming 
from  points  north  of  the  Ohio  river  destined  to  defendant's 
railroad  or  to  railroads  connected  therewith  should  be  trans- 
l^orUul  over  the  bridge  of  the  said  Louisville  Bridge  Com- 
pany. Defendant  has  felt  and  still  feels  that  it  is  legally 
and  morally  bound  to  comply  with  said  contract,  in  letter 
and  in  s[)irit,  and  one  of  the  reasons  why  defendant  hiis  re- 
fused to  interchange  traffic  with  petitioner  at  the  point  of 
connection  of  their  tracks  is  because  in  defendant's  opinion 
it  would  be  a  violation  of  said  contract,  and  of  other  contracts 
4'xistiiJg  l)etwe<jn  defendant  and  other  parties,  entered  into  in 
good  faith  and  to  subserve  the  interest  and  convenience  of 
its  })atrons. 

Defendant  then  proceeds  to  state  the  following  facts:  Prior 

to  the  construction  of  the  Louisville  Bridge  Company's 
])iidgc  all  freights,  mails,  and  express  goods  to  and  from 
]>oints  north  of  the  Ohio  river  destined  to  defendant's  road 
and  its  connectioiis  had  to  be  ferried  across  the  river  on 
boats  and  hauled  through  the  streets  of  Jeffersonville  and 
Louisville.  The  driliculties  and  expense  of  this  traffic  are 
stated,  and  because  of  these  defendant  says  it  was  concluded 
to  biidge  ih(»  riv(»r,  and  defendant  su]:)scribed  §300,000  of 
the  stock  of  tiie  Louisville  Bridge  Company.  The  bridge 
was  built  at  a  cost  of  .^2,300,000,  represented  by  $1,500,000 
of  stock  and  i?S00,O00  of  bonds. 

About  the  time  the  l)ri(lge  was  completed,  to  wit,  June  5, 
lS7*2,  a  written  contiact  was  entered  into  between  the  Louis- 
ville Bri<lg(i  C^)mpany  and  the  Jetlersonville,  Madison  and 
Iii(liana|)olis  Kail  way  Company,  the  Ohio  and  Mississippi 
liailwa}'  Company,  and  the  defcmdant,  whereby  in  substance 
it  was  agreed  that  the  tolls  and  charges  for  the  use  of  said 
l)ridge  by  said  railroad  companies  should  be  fixed  at  rates 
that  shoidil  not  l)e  in  excess  of  a  sum  sufficient  to  produce  in 
the  aggregate  an  amount  e(|ual  to  the  cost  and  expense  of 
keeping  the  approaches  and  its  bridge  in  repair,  paying 
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semi-aiiiiual  dividend  of  six  per  cent,  upon  the  capital  stock, 
the  interest  upon  tlie  bonds,  and  a  sinking  fund  sufficient  to 
pay  off  ilic  bonds  at  maturity,  and  an  amount  sufficient  to 
keep  up  the  corporate  organiziition  of  the  bridge  company, 
including  taxes ;  and  in  the  event  the  bridge  should  l>e  de- 
stroyed by  casualty,  additional  seven  i)er  cent,  bonds  were 
to  be  issued  by  the  bridge  company,  and  sufficient  charges 
virere  to  be  made  against  said  railroiul  companies  to  meet  the 
interest  and  sinking  fund  upon  such  additional  bonds. 

It  was  provided  tliat  said  charges  and  tolls  should  be  from 
year  to  year  reduced  in  proportion  to  the  reduction  of  inter- 
est on  said  bonds  by  the  operation  of  said  sinking  fund,  and 
that  they  should  always  be  the  siime  to  each  of  said  railway 
companies.  Said  contract  contem])lcited  tliat  other  railroad 
companies  should  thereafter  be  allowed  to  use  said  bridge  ; 
that  all  tolls  and  charges  paid  hy  such  other  companies 
should  be  applied  to  and  form  part  of  the  fund  provided  by 
the  contract  for  the  payment  of  ex])enscs,  sinking  fund,  etc. 

It  will  be  seen  by  this  statement  that  as  the  sinking  fund 
increases  and  the  amount  of  outstanding  bonds  is  dimin- 
ished, defendant's  charges  and  tolls  for  the  use  of  the  bridge 
are  proportionately  diminished.  Said  l)onds  are  now  nearly 
all  paid  off;  when  fully  paid  the  tolls  and  charges  will  be  re- 
duced to  a  sum  sufficient  to  keep  the  bridge  in  repair,  main- 
tain its  corporate  organization,  pay  taxt^s,  and  the  dividend 
on  its  stock.  It  will  further  be  seen  that  when  other  rail- 
road coni])anies  are  induced  to  use  said  bridge  the  ])ayments 
made  by  them  will  also  tend  to  reduce  the  tolls  and  charges 
which  defendant  must  pay. 

It  is  therefore  greatly  to  the  interest  of  defendant  to  con- 
tinue its  contract  arrangement  with  the  Louisville  Bridge 
Company,  and  it  is  proper  that  it  should  endeavor  by  all  fair 
and  legal  means  to  induce  other  railroad  companies  to  use 
that  bridge.  It  is  also  manif(^st  that  it'  ])etitioner  can  suc- 
ceed in  getting  the  Ohio  and  Mississippi  Eailway  Company, 
or  other  comi)anies,  to  withdraw  their  traffic  from  the  Louis- 
ville Bridge  Company,  or  in  compelling  defendant  to  divert 
any  portion  of  its  trathc  to  petitioner's  bridge,  it  will  propor- 
tionately increase  the  tolls  and  charges  which  defendant  will 
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have  to  pay  to  said  Louisville  Bridge  Company  in  discharge 
of  its  obligations  under  the  contract  of  June  5,  1872. 

Defendant  then  refers  to  other  contracts  supposed  to  have 
some  bearing  upon  the  controversy ;  avers  that  it  was  au- 
thorized to  enter  into  them  by  its  charter;  says  that  the 
bridge  of  the  Louisville  Bridge  Company  is  the  natural  con- 
nection and  traffic  ally  of  defendant,  while  the  parties  con- 
cerned in  petitioner's  company  are  the  avowed  enemies  of 
defendant,  and  are  doing  all  that  is  in  their  power  to  injure 
it.  The  answer  closes  with  an  averment  that  defendant  has 
no  traffic  arrangement  with  petitioner;  that  it  does  not  inter- 
change traffic  with  other  companies  except  in  pursuance  of 
agreed  arrangements,  and  that  petitioner  has  no  license  or 
permission  from  defendant  to  make  use  of  any  part  of  its 
loads,  or  to  transport  persons  or  property  thereon. 

Upon  the  issues  thus  presented  the  case  was  heard  on  tes- 
timony taken  orally,  and  the  pai-ties  presented  their  views  in 
oral  arguments  and  afterwards  in  elaborate  briefs.  We  find 
tho  facts  established  by  the  evidence,  so  far  as  we  deem 
them  important  to  the  decision  of  the  legal  questions  raised, 
to  be  as  follows : 

The  Louisville  Bridge  Company  was  incorporated  by  the 
Common  wealth  of  Kentucky  March  10,  1850,  juid  the  charter 
was  amended  February  19,  1S()2.  The  aniondinl  charter  con- 
tains  provisions  giving  ilw  c()ni]>any  authority  to  contract 
with  railroad  companies  **  to  warrant  tlui  annual  profits  of 
tlit^  bridge  to  be  built  by  said  coni]Kiny  shall  be  equal  to  the 
keci)ing  the  bridge  in  re])air  and  of  its  operation,  and  that 
the  net  earnings  shall  be  equal  to  six  per  cent,  on  a  cost  of 
one  million  dollars."  Also  to  contract  with  any  railroad 
company  "for  the  annual  use  of  said  bri<lge  by  the  cars  or 
for  t!i<?  pur])oses  of  said  railroad  ccmipany."  Also  that  "any 
r.iilroad  company  incorporated  by  the  Commonwealth  of 
Kentucky  may  lawfully  subscribe  to  the  stock,  or  make  the 
j.aiurantees  and  agreements  authorized  by  the  preceding  sec- 
tions of  this  act,  when  authorized  by  the  stockholders  at 
some  ge*neral  meeting." 

By  act  of  Congress  approved  February  17,  1865,  a  pre- 
vious act  of  July  14,  1802,  was  so  amended  as  to  authorize 
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the  Louisville  and  Nashville  Railroad  Company  and  the 
Jeffersonville  Railroad  Company  (stockholders  in  the  Louis- 
ville Bridge  Company)  to  construct  a  railroad  bridge  over 
tlu'  Ohio  river  at  the  head  of  the  falls  of  the  Ohio,  and  the 
bridge  when  constructed  was  declared  to  be  a  lawful  struc- 
ture. 

Under  the  legisLition  above  mentioned  the  capital  stock  of 
the  LoLiisville  Bridge  Company  was  subscribed  for  by  the 
Jeti'tn'sonville,  Madison  and  Indianapolis  Railroad  Company, 
the  Louisville  and  Nashville  Railroad  Company,  and  certain 
other  corporations  and  individuals,  the  Louisville  and  Nash- 
ville Ruih'oad  Company  subscribing  for  $300,000  thereof. 

On  June  5,  1872,  a  contract  was  entered  into  between  the 
Louisville  Bridge  Compan}^  party  of  the  first  part,  the  Jef- 
fersonville, Madison  and  Indianapolis  Railroad  Company, 
party  of  the  second  part,  the  Ohio  and  Mississippi  Railway 
Company,  party  of  the  third  part,  and  the  Louisville  and 
Nashville  Railroad  Company,  party  of  the  fourth  part,  in 
which  it  was  recited  that  the  capital  stock  of  said  bridge  com- 
pany was  $1,500,000  and  its  mortgage  debt  §800,000,  evi- 
denced by  bonds  to  mature  December  1,  1888,  bearing  inter- 
est at  seven  per  centum,  payable  semi-annually. 

The  contract  contained  stipulations  as  follows : 

Jurd.  "  That  the  second,  third,  and  fourth  parties  agree 
respectively  to  use  said  bridge  as  is  hereinafter  covenanted." 

Second,  That  the  first  party  agrees  "  that  the  tolls  and 
charges  over  and  for  the  use  of  said  bridge  and  its  tracks 
owned  by  the  first  party  in  the  transportation  of  freight,  pas- 
seng(irs,  mails,  nnd  other  goods  received  from  or  delivered  to 
the  roads  of  said  s(»cond,  third,  and  fourth  parties,  per  ton 
and  per  passeiigt»r,  or  per  car,  engine,  or  other  means  of 
transfer  over  said  bridge,  shall  be  fixed  on  signing  this  agree- 
ment, and  shall  not  be  in  excess  of  a  toll  or  charge  sufficient 
to  produce  in  the  aggregate  a  sum  equal  to  the  cost  and  ex- 
pense of  keeping  in  repair  and  taking  care  of  said  bridge 
owned  by  the  first  party,  paying  a  dividend  semi-annually  of 
six  per  cent,  on  said  capital  stock  of  fifteen  hundred  thou- 
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sand  dollars,  the  interest  upon  said  bonds  as  the  same  raa- 
turos  and  becomes  payable,  a  sinking  fund  sufficient  to  pay 
oft*  said  bonds  of  eig^it  liundred  thousand  dollars  at  maturity, 
the  amount  necessary  to  keep  up  the  corporate  organization 
of  the  first  party,  with  its  proper  officers  and  sei'vants,  and 
sufli  taxes  as  may  be  chargeable  against  said  bridge  com- 
pany on  said  bridge  or  other  property  pertaining  thereto  or 
otherwise." 

Tlunh  "  It  is  understood  and  mutually  agreed  that  said 
charijfes  and  tolls  shall  from  year  to  year  be  reduced,  in  pro- 
}?ortion  to  the  reduction  of  interest  on  said  bonds  by  the 
operation  of  said  sinking  fund." 

« 

Fourth,  "  That  the  tolls  and  charges  shall  always  be  the 
same  to  each  of  the  second,  third,  and  fourth  parties." 

Fifth.  "That  tlie  tolls  and  charges  to  other  railroads,  or 
railroad  companies,  for  like  use  of  said  bridge  and  the  ap- 
])roach  owned  by  the  lirst  party,  shall  not  be  less  than  those 
charged  to  or  incurred  by  the  parties  hereto." 

S/'.rth.  *'  That  all  such  tolls  and  charges  paid  by  other 
iMihoads  or  raih'oad  companies  shall  be  applied  to  and 
form  a  pait  of  the  fund  honunbefore  provided  for  the  pay- 
ment of  expenses,  sinking  fund,  interest,  dividends,  and 
taxts,  the  same  as  if  paid  by  the  second,  third,  and  fourth 
parties." 

Serenth.  **  In  the  event  said  bridge  or  its  appurtenances 
sliall  be  injurt'd  by  floods,  ice,  or  other  casualty,  or  by  crys- 
tallization of  i\\(\  iron  or  other  inherent  decav,  so  as  to  ren- 
our  the  same  useless  or  dangerous,  and  it  shall  become 
neci'ssary  to  rebuild  the  whole  or  any  material  part  thereof, 
involving  an  expenditure  greater  than  could  be  realized  from 
a  jmVicious  amount  of  guaranteed  rates  and  charges,"  then 
an  additional  number  of  bonds  were  to  be  issued  to  yield  a 
fund  sufficient  to  renew  and  repair  the  bridge,  and  in  that 
event  the  tolls  and  charges  were  to  be  increased,  so  as  to 
provide  for  the  paj'ment  of  the  interest  on  such  additional 
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bonds  and  to  provide  a  sinking  fund  to  retire  them  at  ma- 
turity. 

Eighth,  The  second  and  third  parties  each  severally 
agrees  "  that  it  will  pass  over  the  said  bridge  all  the  freight, 
passengers,  mails,  express  mutter,  and  other  goods  carried 
on  and  over  their  roads,  to  and  from  Louisville  and  to  and 
from  points  which  require  their  passage  over  the  Ohio  river 
at  or  near  Louisville,  duiing  the  existence  of  this  agreement, 
and  will  pay  punctually  to  the  party  of  the  first  part  the  tolls 
and  charges  hereinbefore  provided  for  the  use  by  them,  re- 
spectively, of  said  britlge  and  the  tracks  and  approaches 
thereto  owned  by  the  tirst  party." 

Ninth,  **  The  party  of  the  fourth  part  covenants  with  each 
of  the  parties  of  the  lirst,  second,  and  third  parts,  their  re- 
spective successors  and  assigns,  that  it  will  deliver  to  the  said 
party  of  tlie  first  ])art,  to  l)o  passed  over  the  said  bridge,  or 
to  the  parties  of  the  second  or  third  parts,  or  to  such  other 
railroad  company  or  companies  as  may  for  the  time  being  be 
transferring  freight,  passf^n^^ers,  mails,  express  matter,  and 
other  goods  over  the  said  lu'idge,  all  the  freight,  passengers, 
mails,  express  matter,  and  otiier  goods  carried  on  and  over 
its  road,  or  any  part  thereof,  destined  for  Jeflfersonville,  in 
the  State  of  Indiana,  or  any  otiier  points  which  require  their  ' 
passage  over  the  Ohio  river  at  or  near  Louisville  during  the 
existences  of  this  agreement,  and  will  charge  on  said  traftic, 
in  addition  to  its  ratcis  for  transportation  ser\dce,  the  then 
established  rates  of  tolls  and  charges,  hereinbefore  provided 
for  the  use  of  said  bridge  and  approaches,  and  punctually 
pay  the  said  tolls  and  charges  to  the  first  party." 

Tenth,  "  The  approach  to  said  bridge  at  the  north  end 
thereof  was  owned  by  the  second  party,  and  the  third  party 
agreed  with  the  second  party  to  use  said  approach  to  said 
bridge  in  going  into  and  over  said  bridge,  and  it  was  agreed 
between  said  second  and  third  parties  that  all  trains,  cars, 
and  engines  passing  over  said  approach,  and  over  said 
bridge,  *  shall  be  under  the  control  and  direction  of  the  sec- 
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ond  party,  and  that  whatever  rules  are  prescribed  for  the 
government  of  the  trains,  cars,  and  engines  of  the  second 
party,  in  the  premises,  shall  be  equally  applicable  to  the 
trains,  cars,  and  engines  of  the  third  party,  each  being  dealt 
with  alike.'  ....  *  And  the- second  party  hereby  cove- 
nants to  furnish  all  needful  and  sufficient  engines  for  thr 
service  hereinbefore  mentioned,  and  at  all  times  to  transfer 
with  the  same  promptness  and  care  over  the  said  bridge  the 
trains,  cars,  engines,  and  traffic  of  the  parties  of  the  third 
and  fourth  parts,  that  it  does  the  trains,  cars,  engines,  and 
traffic  received  from  or  to  be  delivered  to  its  own  road,  the 
intention  being  that  each  of  the  parties  shall  enjoy  equal 
facilities  over  said  approach  and  bridge.' " 

Eleventh.  "  For  the  service  aforesaid  of  said  engines  of 
the  second  party,  and  the  conducting  and  management  of  the 
same,  and  of  cars,  trains,  and  bridge,  over  the  said  approach 
and  bridge,  the  second  party  shall  be  allowed  a  reasonable 
compensation,  to  be  fixed  on  signing  this  agreement,  to  be 
apportioned  between  the  parties  hereto  in  proportion  to  the 
service  to  each,  per  ton  and  per  passenger,  or  per  car,  engine, 
or  other  means  of  transportation  as  the  parties  may  hereafter 
agree." 

There  was  then  a  provision  for  the  arbitration  of  differ- 
ences arising  between  the  parties  under  the  contract,  and  a 
final  clause  as  follows : 

"  Til  is  contract  shall  continue  in  force  and  operation  until 
it  shall  be  terminated  by  some  one  of  the  parties  thereto  giv- 
ing notice  in  writing  to  the  other  parties  of  its  intention  to 
terminate  the  same  at  the  expiration  of  two  years  from  the 
giving  of  such  notice ;  at  the  expiration  of  which  two  years 
the  same  shall  terminate  as  to  all  the  parties  thereto  included 
in  such  notice." 

Since  the  contract  was  entered  into  the  Louisville,  New 
Albany  and  Chicago  Railroad  Company  and  the  Louisville, 
Evansville  and  St.  Louis  Eailroad  Company  have  been  al- 
lowed to  use  said  bridge  and  its  approaches  in  substantial 
accordance  with  its  provisions.     The  tolls  and  charges  for 
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the  use  of  the  bridge  have  been  continually  growing  less  as 
the  traffic  over  it  has  increased.  Several  years  ago  an  ar- 
rangement was  made  whereby  the  dividends  agreed  to  be 
paid  upon  the  capital  stock  of  the  bridge  company  were  re- 
duced from  six  to  four  per  cent,  semi-annually.  The  sinking 
fund  provided  for  by  the  contract  is  now  sufficient  to  pay  off 
the  bonds,  and  it  is  expected  that  they  will  be  paid  off  when 
they  mature  in  December  next. 

The  complainant,  The  Kentucky  and  Indiana  Bridge  Com- 
pany, was  incorporated  by  the  Commonwealth  of  Kentucky 
by  special  charter  April  6,  1880.  It  was  empowered  "  to 
locate,  build,  construct,  and  maintain,  under  the  laws  of  the 
United  States,  a  bridge  for  railway,  wagon,  street-railway, 
and  all  other  purposes,  between  the  cities  of  Louisville,  Ken- 
tucky, and  New  Albany,  in  the  State  of  Indiana,  from  any 
convenient  and  accessible  point  within  the  limits  of  the  city  of 
Louisville  or  within  one  mile  thereof  to  any  point  in  the  city 
of  New  Albany,  Indiana,  or  within  one  mile  thereof,"  and  to 
acquire  by  purchase  or  condemnation  the  necessary  real 
estate  for  that  purpose.  It  was  further  given  power  "  to  lay 
down  on  said  bridge  a  single  or  double  track  for  railroad 
cars  or  street  cars,  or  for  wagons  or  other  vehicles,  and  all 
animals,  and  to  erect  footways  for  passengers,  and  to  charge 
for  the  use  thereof  reasonable  tolls ;  .  .  .  and  may  also 
run  any  line  of  railway  through  the  city  of  Louisville  upon 
such  terms  as  may  be  prescribed  by  ordinance  of  said  city 
of  Louisville,  or  along  any  street  or  alley,  to  connect  with 
any  railway  bridge,  transfer  company,  or  depot,  and  shall 
have  the  right  to  operate  or  lease  said  connecting  line  or 
lines,  and  may  charge  a  reasonable  compensation  for  the  use 
of  the  same." 

On  March  7,  1881,  a  corporation  by  the  same  name  and 
for  the  same  purpose  was  incorporated  by  the  entering  into 
and  filing  of  articles  of  association  under  a  general  statute  of 
the  State  of  Indiana.  The  statutes  of  Indiana  empowered  a 
company  duly  incorporated  to  construct  a  railway  with  one 
or  more  tracks  over  its  bridge  and  the  embankments  per- 
taining thereto,  and  to  connect  the  same  with  other  railway 
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tracks,  and  "  to  fix  and  alter  at  pleasure  the  rates  of  toll  for 
all  persons  and  property  passing  over  said  bridge  and  rail- 
way tracks  connected  therewith,  whether  on  foot  or  horse- 
back or  in  vehicles  of  any  kind,  or  in  cars  propelled  by  steam 
or  any  other  power."  It  was  also  provided  that  the  company 
"  shall  have  full  power  and  authority  to  connect  the  line  ^f 
railway  over  said  bridge  by  continuous  line  of  railway,  iu 
such  manner  and  upon  such  route  and  terms  as  may  be 
deemed  most  expedient,  with  any  other  line  of  railway  what- 
ever, and  to  maintain,  use,  operate,  and  control  the  said  con- 
nection when  completed,  and  charge  and  receive  tolls  for  the 
use  thereof." 

The  two  corporations  thus  formed  under  the  same  name 
were  subsequently  consolidated  under  legislative  authority 
which  wo  do  not  understand  to  be  questioned.  On  March 
13,  1884,  the  Kentucky  charter  was  amended,  and  the  amend- 
atory act  provides,  among  other  things,  that  the  corporation 
"  is  authorized  to  contract  with  or  to  construct  any  railway 
or  terminal  line,  either  in  Kentucky  or  in  said  State  of  In- 
diana, which  may  be  necessary  for  completing  its  terminal 
facilities."  Another  amendatory  statute,  of  date  May  3, 1884, 
contained  provisions  that  the  company  "  is  authorized  to 
(•i>ntract  with  or  to  construct  any  railway  or  terminal  line, 
either  in  Kentucky  or  in  the  State  of  Indiana,  which  may 
1)0  necessary  for  completing  its  terminal  facilities,  and  may 
bond  the  same  or  may  indorse  the  bonds  of  any  corporation 
or  company  building  such  line  or  lines,  or  it  may  extend 
such  branch  lines  through  the  city  of  New  Albany,  State  of 
Indiana ;  and  it  may  construct  such  line  or  lines  in  tlio 
county  of  Jefferson,  State  of  Kentucky,  as  may  be  neces- 
sary to  complete  the  connection  with  other  railways  or 
depots." 

Consent  of  the  city  of  Louisville  to  the  construction  of 
railway  tracks  by  the  said  Kentucky  and  Indiana  Bridge 
Company  within  its  limits  was  given  by  several  ordinances, 
one  of  which,  bearing  date  November  4,  1886,  provides  that 
"  the  right  herein  granted  is  subject  to  the  proviso  that  the 
Kentucky  and  Indiana  Bridge  Company  shall  permit  the  use 
of  the  said  tracks  by  any  railroad  company  now  or  hereafter 
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desiring  to  use  the  same  under  reasonable  conditions  not 
inconsistent  with  tlie  use  thereof  by  the  said  bridge  com- 
pany: Provided,  Jtotcever,  That  before  such  company  shall  be 
entitled  to  such  use  it  shall  tender  tg  said  bridge  company 
reasonable  compensation  for  same  for  one  year,  and  shall 
agree  to  pay  in  each  year  thereafter  reasonable  conipensa-  • 
tion  for  such  use:  And  irrovlded  fartlier.  That  such  railway 
company  shall  agree  to  and  allow  said  Kentucky  and  In- 
diana Bridge  Company  to  use  the  tracks  of  such  railway 
company  within  the  city  of  Louisville  upon  like  reasonable 
terms." 

Consent  of  the  city  of  New  Albany  was  also  given  to  the 
Kentucky  and  Indiana  Bridge  Company  "  to  build,  construct, 
and  maintain  approaches,  roadways,  and  embankments  and 
trestkis  on,  over,  ah)ng,  and  across"  certain  specified  streets, 
but  without  particularly  designating  the  intended  use  of  such 
approaches,  roadways,  &c. 

On  September  20,  1880,  the  Kentucky  and  Indiana  Bridge 
Company  entered  into  a  written  contract  with  the  Ohio  and 
Mississippi  Railway  Company  which  contemplated  the  aban- 
donment by  the  hist-named  company  of  the  pre-existing  con- 
tract witli  the  Louisville  Bridge  Company  hereinbefore  de- 
scribed, and  the  transfer  of  its  business  across  the  Ohio  river 
at  this  point  to  the  bridge  of  the  Kentucky  and  Indiana 
Bridge  Company.  The  important  provisions  of  this  last  con- 
tract are  the  following : 

"  The  bridge  company  agrees  to  allow  the  railway  company 
to  run  its  locomotives,  cars,  and  trains  over  the  Kentucky 
and  Indiana  bridge  and  approaches  from  a  convenient  point 
of  connection  at  Vincennes  street,  New  Albany,  to  the  ground 
of  the  railway  company  at  Fourteenth  street,  in  Louisville, 
or,  should  the  railway  company  elect  so  to  do,  to  a  connec- 
tion with  the  track  of  the  Short  Route  Railway  Transfer 
Company  near  Thiiieenth  street,  in  Louisville ;  the  railway 
company's  locomotives,  cars,  and  trains  to  have  preference 
over  those  of  a  similar  class  of  other  railroad  companies  that 
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laay  use  the  bridge,  so  far  as  such  preference  can  be  legally 
granted  by  the  bridge  company." 

The  bridge  company  ivS  to  keep  its  bridges,  approaches, 
and  lines  of  railway  in  re{mir  at  its  own  expense;  it  agrees 
*'  to  establish,  provi<le,  and  maintain  tracks  connecting  its 
present  tracks  with  the  tracks  of  all  other  railroads  now  seek- 
ing New  Albany,  within  a  reasonable  time,  either  directly  or 
through  the  use  of  the  other  railway  lines,  and  to  switch  the 
cars  of  the  railway  company  over  such  connecting  tracks  at 
a  switching  charge  of  SI  jwr  car;  also  to  transfer  cars  from 
the  railway  company's  trauvsfer  yard  south  of  Bank  street,  in 
Louisville,'  to  the  L.  &  N.  R.  R.  or  the  C.  O.  ife  S.  W.  R.  R. 
at  the  same  rate  per  car." 

It  is  agreed  that  *'  the  tolls  shall  be  fixed  at  the  same  rate, 
from  time  to  time,  as  the  rate  of  the  Louisville  Bridge  Com- 
pany', and  these  tolls  shall  be  paid  monthly  by  the  railway 
company  to  the  bridge  company,  it  being  provided,  however, 
that  whenever  the  sum  so  collected  shall  exceed  the  sum  of 
§17,500  per  quarter,  any  excess  over  such  amount  shall  be 
paid  back  to  the  railway  company,  but  the  railway  company 
agrees  to  pay  to  the  bridge  company  $17,500  per  quarter, 
whether  or  not  the  amount  of  tolls  so  collected  equals  that 
sum ;  the  intention  being  to  give  a  fixed  annual  rental  to  the 
bridge  company  of  $70,000  per  annum."  But  the  railway 
company  is  to  "  endeavor  with  reasonable  dispatch  to  clear 
itself  of  future  liability  for  tolls,  rentals,  charges,  or  otherwise 
under  its  present  contract  for  the  use  of  the  Louisville 
bridge,  and  until  such  liability  shall  be  removed  the  railway 
company  shall  not  be  compelled  to  pay  any  tolls  hereunder 
to  the  bridge  company.  And  the  Kentucky  and  Ir^diana 
Bridge  Company  may  at  its  own  cost,  and  in  the  name  of 
said  Ohio  and  Mississippi  Railway  Company,  defend  against 
any  claim  of  liability  on  the  part  of  said  O,  &  M.  R'y  Co. 
under  said  contract." 

**  The  railway  company  agrees  ...  to  carry  and  trans- 
port over  said  bridge,  approaches,  and  railway  tracks  all  of 
its  locomotives,  cars,  freight,  passengers,  mails,  express  mat- 
ter, and  everything  else  carried  or  transported  by  it  on  its 
own  line      .     .     .      destined  or  consigned  to  or  from  Louis- 
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ville,  or  to  or  from  points  which  require  their  passage  over 
th(i  Oliio  river  at  or  near  Louisville:  Provided,  hoiceve)\  That 
said  railway  company  is  at  liberty,  if  it  so  desires,  to  perform 
its  passenger  service  over  any  other  bridge,  but  the  rental  to 
be  prdd  hereunder  shall  not  be  decreased  by  reason  thereof. 
The  interchange  of  freight  at  Louisville  and  New  Albany  be- 
tween said  railway  company  and  any  connecting  road  shall 
be  done  over  the  tracks  of  the  bridge  company  between  the 
south  approach  to  its  bridge  and  the  tracks  of  such  connect- 
ing road,  so  far  as  the  O.  &  M.  B'y  Co.  can  lawfully  control 
the  same,  and  the  charge  for  the  use  of  such  tracks  shall  not 
exceed  that  on  any  other  line." 

''  The  railway  company  agrees,  so  far  as  it  lawfully  may, 
not  to  carry  or  transport  over  the  said  bridge  and  the  ap- 
proaches and  tracks  thereto  any  locomotives,  cars,  freight, 
passengers,  mail  and  express  matter  between  Louisville  and 
New  Albany  that  originates  in  or  comes  from  any  railroad 
or  water  line  entering  the  one  place  and  destined  for  the 
other,  it  being  mutually  understood  and  agreed  between  the 
parties  hereto  that  the  bridge  company  shall  have  the  sole 
exclusive  right  to  control,  carry,  and  transport  over  the  bridge 
and  the  approaches  and  tracks  thereto  all  traflSe  not  received 
from  or  destined  to  points  reached  over  the  raihroad  of  the 
railway  company  north  and  east  of  New  Albany. 

"  The  railway  company  agrees  to  furnish  at  its  own  cost  all 
motive  power  necessary  for  the  transfer  of  its  locomotives, 
cars,  freight,  passengers,  mail  and  express  matter  transpoi*ted 
by  it  over  the  siiid  bridge  and  the  approaches  and  tracks 
thereto." 

*Mt  is  mutimlly  agreed  by  the  parties  that  each  shall  be 
alone  responsible  for  all  loss,  damage  or  injury  to  its  own 
locomotives,  cars,  machinery,  and  other  property,  as  well  as 
for  all  injury  to  its  own  servants,  freights,  and  passengers, 
which  may  occur  while  its  trains  are  being  run  and  managed 
by  its  own  engineer,  conductor,  and  other  trainmen  on  the 
said  bridge  and  tracks,  which  may  be  caused  by  the  negli- 
gence of  its  own  servants ;  and  in  all  cases  wherein  either 
persons  or  the  property  of  persons  not  parties  to  this  agree- 
ment shall  be  run  against  or  over,  or  thereby  shall  be  other- 
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wise  injured  by  the  engines  or  cars  of  either  party,  then  in 
all  such  cases  the  party  whose  trainmen  are  at  the  time  in 
charge  of  and  operating  such  engines  or  cars  shall  alone  be 
responsible.  ...  In  case  of  collision  between  the  trains 
of  the  parties  hereto,  the  party  whose  men  or  trains  are  at 
fault  shall  be  responsible  to  the  other  party  for  all  loss,  dam- 
age, or  injury  sustained  by  it  on  account  thereof." 

The  defendant  company  was  incorporated  March  5,  1850, 
**  to  construct  a  railroad  from  Louisville  to  the  Tennessee 
line  in  the  direction  of  Nashville,"  and  with  usual  powers  of 
railroad  companies.  One  provision  in  the  charter  was  that 
**  it  shall  not  be  lawful  for  any  other  company,  or  any  other 
person  or  persons  to  travel  upon,  or  use  any  of  the  roads  of 
said  company,  or  to  transport  persons  or  property  thereon, 
without  the  license  and  permission  of  the  president  and  di- 
rectors thereof ; "  but  the  power  was  reserved  to  the  State  of 
Kentucky  to  incorporate  thereafter  other  railroad  companies, 
and  it  was  provided  "  that  any  and  all  such  railroad  or  rail- 
roads hereafter  constructed  may  connect  and  join  with  the 
road  hereby  contemplated."  An  amendment  to  the  charter 
in  1860  authorized  the  company  to  "  make  arrangements 
with  other  companies  for  .through  freights  and  passage  from 
distant  points  on  such  terms  as  they  may  agree  from  time  to 
time. 

Tlie  complainant  after  the  construction  of  its  bridge  and* 
approaches  and  certain  railway  or  terminal  lines  in  New  Al- 
bany and  Louisville,  claimed  the  right,  under  the  provision 
of  the  charter  of  the  defendant  above  referred  to,  to  connect 
the  railway  track  of  said  bridge  company  with  the  track  of 
said  railroad  company ;  and  a  physical  connection  of  said 
tracks  was  made  at  the  intersection  of  Seventh  street  and 
Magnolia  avenue,  in  the  city  of  Louisville.  When  this  had 
been  done  complainant  claimed  a  right  to  an  interchange  of 
traffic  between  itself,  as  a  common  carrier,  and  any  railroad 
company  that  might  make  use  of  its  tracks,  with  the  defend- 
ant as  a  common  carrier,  at  that  point. 

The  defendant  has  in  or  near  the  city  of  Louisville,  else- 
where than  at  the  point  of  connection  with  the  tracks  of  com- 
plainant, four  freight  yards,  which  it  claims  are  fully  ade- 
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c{uate  for  tike  transaction  of  all  tlie  busineaa  of  the  companj, 
whether  passeuger  or  freight.  It  is  not  satisfactorilj  shown 
that  this  ulnim  is  not  well  founded,  and  for  the  purpose  of  tt 
disposition  of  this  case  we  assume  that  it  is.  At  these  yards 
an  iidctiuato  force  of  clerks,  inspectors,  porters,  etc.,  is  kept 
l>j  defendant  for  the  transaction  of  its  business  and  the  mak- 
iua  of  exchanges. 

Previous  to  the  tiling  of  complaint  in  this  case  freight  was 
tendered  in  loaded  cars  by  eo^nplaiuant  to  defendant  at  the 
point  of  connection  of  their  tracks  at  Seventh  street  and 
Magnolia  avenue,  to  he  transjiurtod  over  defendant's  lines  to 
destinations  spedtied,  and  defendant  refused  to  receive  the 
Kame.  The  grounds  of  refusal  briotiy  stated  were  the  follow- 
ing :  That  complainant  is  not  a  common  carrier,  and  there- 
furo  not  entitled  to  demand  au  exchange  of  traffic  ;  that  the 
freight  tendered  had  l>een  taken  over  the  bridge  o^  com- 
plainant hy  a  party  to  the  contract  with  the  Louisville 
Bridge  Company  and  in  violation  of  the  provisions  of  that 
contract ;  that  defendant  had  ample  facilities  at  its  four 
freight  yards  for  the  exchange  of  traffic  with  conneetijig  car- 
riers, and  was  not  therefore  bound  to  afford  further  facili- 
ties at  Seventh  street  and  Magnoha  avenue,  and  that  in  any 
event  the  party  which  should  make  demand  for  an  exchange 
was  not  complainant,  but  the  railway  company  making  use 
of  its  bridge  and  taking  freight  over  it.  At  the  time  of  mak- 
ing such  tender  of  freiglit,  complainant  was  actually  engaged 
as  a  common  carrier  in  interstate  traffic  as  hereinafter 
stated. 

Upon  these  facts  our  conclusions  will  be  briefly  indicated, 

I'irst.  We  think  the  charter  of  complainant  as  given  by 
the  Commonwealth  of  Kentucky  conferred  the  powers  of  a 
common  carrier,  and  that  such  was  the  legislative  intention. 
Whether  the  statute  under  which  the  Indiana  corporation 
was  organized  had  an  intent  equally  broad  may  perhaps  be 
open  to  que.stion,  but  for  the  purposes  of  this  case  it  is  not 
very  material.  It  is  unquestionable  that  under  the  consoli- 
dation tlie  complainant  ig  proprietor  of  a  bridge  and  of  tracks 
which  it  lawfully  operates,  and  which  serve  the  purpose  of  a 
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iDelt  line  in  giving  connection  of  the  railroads  on  one  side  of 
±ihe  river  with  those  on  the  other. 

The  power  granted  by  the  Commonwealth  of  Kentucky  to 
<3onstract  and  also  to  "  operate  "  a  line  or  lines  of  railway 
over  the  bridge  and  the  approaches  thereto,  and  to  connect 
S.t  with  the  lines  of  other  parties  has  thus  been  acted  on,  and 
<3omplainant  by  means  thereof  is  engaged  in  interstate  traffic; 
its  passenger  traffic  being  very  considerable.     It  owns  pas- 
senger cars  and  several  locomotives,  but  no  freight   cars. 
This  last  fact  is  of  no  legal  importance.      The  long  lines 
of  the  country  to  a  considerable  extent  lease  or  otherwise 
procure  car3  not  owned  by  themselves,  and  if  they  thus  pro- 
cured all  they  used,  they  would  none  the  less  be  common 
carriers  and  entitled  to  all  the  rights  and  privileges  the  act 
is  intended  to  secure. 

The  chartered  authority  of  complainant  also  contemplated 
that  its  bridge,  approaches,  and  tracks  would  be  used  by 
other  common  carriers  who  would  pay  tolls  or  other  compen- 
sation therefor.  Such  use  by  other  carriers  would  not  be 
inconsistent  with  the  use  by  complainant  as  a  common  car- 
rier also,  but  the  efFoct  would  be  to  prolong  the  line  of  the 
carrier  making  use  of  i\w  same  to  that  extent,  and  thus  ena- 
ble it  to  deliver  its  traftic  witlioiit  other  agency  of  the  com- 
plainant, to  such  lines  as  could  thereby  be  reached.  By 
such  prolongation  of  thoir  lin(^s  the  railroad  companies  reach- 
inf^  Xew  Albany  from  the  north  and  west  may  be  enabled  to 
tender  traffic  broujj^ht  over  complainant's  bridge  to  the  de- 
fendant in  LouisviHe,  and  so  hn\<r  as  by  contract  or  other- 
wise any  such  company  has  the  rij::jht  to  make  use  of  com- 
plainant's  railway  and  to  run  its  locomotives  and  cars  over 
the  same,  no  conncctinjj;  com])any  to  whom  its  traffic  is  of- 
fered can  be  heard  to  (jucstion  the  ri<^ht  to  make  use  of  com- 
plainant's line  for  the  purpose.  To  bring  the  bridge  and  the 
traffic  over  it  under  the  Act  to  n^gulate  commerce,  it  is  only 
necessary  that  the  britl*^e  be  "  us(m1  or  operated  in  connec- 
tion with  any  railroad,"  as  it  clearly  would  be  in  case  the 
facts  were  as  supposed. 

Second.  We  hold  that  the  point  of  connection  at  Seventh 
street  and  Magnolia  avenue  in  Louisville  is  a  convenient  and 
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suitable  point  for  making  excliange  of  traffic  between  com- 
plainant and  any  carrier  that  may  make  use  of  its  tracks, 
and  the  defendant. 

Od  the  oral  argument  counsel  for  the  defendant  made  a 
statement  on  this  subject  which  is  repeated  in  a  printed 
brief,  and  as  there  given  is  as  follows  :  "  I  stated,  in  oral  ar- 
gument, that  a  mechanical  connection  had  been  made  at  that 
point,  between  the  terminal  railway  of  the  Kentucky  and  In- 
diana Bridge  Company  and  the  track  of  the  Louisville  and 
Nashville  Eaiboad  Company,  and  that  cars  coming  from  the 
terminal  railway  of  the  Kentucky  and  Indiana  Bridge  Com- 
pany, could  be  taken  by  the  switch  engines  of  the  Louisville 
and  Nashville  Riiilroad  Company  and  carried  to  the  transfer 
station,  at  Ninth  and  Broadway,  ^dth  but  little,  if  any,  more 
trouble  or  expense  than  cars  v/ere  taken  from  the  private 
sidings,  which  are  connected  with  the  tracks  of  the  Louisville 
and  Nashville  railroad  in  Louisville ;  and  I  stated  that  I 
would  not,  therefore,  consume  the  time  of  the  Commission 
in  contending  that  it  was  physically  impracticable  to  make 
an  interchange  of  traffic  between  the  two  companies  at  Sev- 
enth and  Magnolia  ;  nor  would  I  attempt  to  make  any  calcu- 
lation to  show  how  much  more  expensive  or  troublesome  it 
would  be  to  make  the  transfer  at  Seventh  and  Magnolia, 
than  it  would  be  to  make  it  at  Ninth  and  Broadway.  For 
all  the  purposes  of  my  argument,  I  am  perfectly  willing  to 
conctnle  that  Seventh  and  Magnolia  may  be  regarded  as  a 
*  pro])cr  point  for  interchange  of  traffic  between  the  Kentucky 
and  Indiana  Bridge  Company  and  the  Louisville  and  Nash- 
ville llailroad  Company  '  so  far  as  the  mere  trouble  and  ex- 
pense of  the  interchange  is  concerned.  I  then  regarded,  as 
I  now  regard,  that  the  real  question  at  issue  between  the 
parties  is,  not  so  much  as  to  where  the  interchange  of  traffic 
is  to  be  made,  as  it  is,  as  to  the  right  of  tlie  Kentucky  aiid  In- 
diana Bridge  Company  to  demand  an  interchange  of  traffic  at 
alir 

This  is  a  fair  concession,  and  it  states  the  fact  as  we  should 
find  it  independently  if  no  such  concession  were  made.  The 
defendant  insists  that  complainant  is  receiving  traffic  from  it 
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or  in  deliyering  traffic  to  it  is  to  be  treated  as  an  individual 
manufacturer  or  trader  in  Louisville  would  be ;  as  a  mere 
bliipper,  with  whose  eh^jirges  as  a  bridge-owner  or  an  owner 
of  railway  tracks  the  defendant  has  nothing  to  do  ;  that  com- 
plainant must  therefore  pay  Louisville  rates  on  freight  sent 
or  received  by  it,  and  that  so  far  from  its  having  any  rights 
iis  a  common  carrier  by  reason  of  the  freight  it  tenders  hav- 
ing been  brought  over  its  bridge,  the  defendant  on  the  other 
hand  may  refuse  to  receive  it  for  that  reason ;  at  least  if  it 
comes  from  any  company  which  is  a  party  with  defendant  to 
the  contract  with  the  Louisville  Bridge  Company.  When 
we  decide  as  we  do,  that  complainant  is  a  common  carrier, 
some  part  of  this  contention  falls  to  the  ground.  Defendant 
we  think,  is  bound  to  receive  traffic  from  it  under  the  Act  to 
re«;ulatc  commerce.  The  necessity  to  receive  it  at  a  point 
c^tlierwise  than  at  one  of  defendant's  four  yards  is  to  some 
extent  a  hardship,  but  it  is  one  that  is  very  often  found  to 
exist  and  to  be  inevitable  in  the  case  of  the  construction  of  a 
new  road.  The  whole  expense,  however,  does  not  fall  upon 
the  old  carrier.  The  new  carrier  must  do  its  full  share  to- 
wanLs  making  provision  for  traffic  exchange. 

Thh'd.  The  principal  question  in  the  case  is  the  one 
j^tatod  by  counsel  qualifying  the  concession  above  made  re- 
garding the  place  for  the  exchange  of  traffic.  And  this  ques- 
tion is  not  fully  determined  when  it  is  held  that  complainant 
is  a  connuon  carrier  and  entitled  as  such  to  traffic  exchange. 
Conceding  it  to  be  a  common  carrier,  it  would  still  be  con- 
tended on  the  part  of  the  defense  that  the  right  to  an  ex- 
chaiijjre  cannot  extend  to  traffic  oifered  to  defendant  bv  com- 
])lainant,  but  which  has  been  placed  in  his  charge  for  the 
jnirpose  by  one  of  the  parties  to  the  contract  with  the  Louis- 
ville Bridge  Company  and  in  disregard  of  the  provisions  of 
that  contract.  This  is  upon  the  ground  that  defendant  has 
a  v\'J^\i  to  hold  the  other  parties  to  their  contract  obligations, 
t*s])<H!ially  when  it  appears  that  a  violation  of  those  obliga- 
tions would  be  greatly  to  defendant's  detriment. 

To  determine  this  question  we  should  first  see  what  are 
the  provisions  of  the  Act  to  regulate  commerce  which  may 
have  a  bearing  upon  it. 
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The  first  section  of  the  act  makes  tlie  term  "  railroad ''  as 
used  therein  include  all  bridges  and  ferries,  used  or  operated 
in  connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporAtion  operating  a  railroad,  whether  owned  or 
operated  under  a  contract,  agreement,  or  lease.  There  can 
be  no  question,  therefore,  that  the  traffic  carried  on  by  com- 
mon carriers  over  the  bridge  and  tracks  of  complainant  is 
under  the  regulation  of  the  act,  whether  complainant  is  the 
carrier  or  some  railroad  company  making  use  of  its  property 
for  the  purpose. 

The  third  section  of  the  act  prorides  that  "  every  common 
carrier  subject  to  the  provisions  of  this  act  shall,  according 
to  their  respective  powers,  afibrd  all  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of  traffitc  between  their 
respective  lines  and  for  the  receiving,  forwarding,  Jind  deliv- 
ering of  passengers  and  propei-ty  to  and  from  their  several 
lines  and  those  connecting  therewith  ;  and  shall  not  discrim- 
inate in  their  rates  and  charges  between  such  connecting 
lines  ;  but  this  shall  not  be  construed  as  requiring  any  such 
common  canier  to  give  the  use  of  its  tracks  or  terminal  facil- 
ities to  another  carrier  engaged  in  like  business." 

The  interchange  of  traffic  here  mentioned  obvieusly  docs 
not  mean  mere  local  traffic.  The  act  does  not  mean  that  the 
carriers  roguhited  by  it  shall  receive  from  each  other,  as 
shippers  mc^rely,  the  freight  that  may  be  ofTered,  but  it  has 
in  view  traffic  that  has  been  taken  up  by  one  carrier  and 
which  at  some  point  on  its  line  is  to  be  delivered  to  another. 
Such  traffic  is  through  traffic  in  the  sense  that  it  is  to  pass 
on  or  over  more  than  one  line.  It  is  not  mere  local  traffic 
that  is  taken  up  at  one  station  of  a  carrier  to  be  delivere<l  at 
another  of  its  stations.  It  is  in  respect  to  such  through  traf- 
fic that  the  act  undertakes  to  compel  the  affording  of  "  all 
reasonable,  proper,  and  equal  facilities."  A  carrier  very 
obviously  does  not  do  this  when  it  refuses  to  receive  traffic 
from  a  connecting  carrier  otherwise  than  as  from  a  shipper. 

The  question  of  the  right  of  an  interstate  carrier  to  stand 
independently ;  to  unite  in  no  through  rates,  and  to  do  no 
through  billing,  cannot  be  raised  by  this  defendant  in  this 
case,  for  the  very  plain  reason  that  it  does  not  claim  such  a 
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xight  and  in  its  dealings  with  other  carriers  act  upon  it.  It 
xnakes  through  rates  with  the  roads  north  of  the  Ohio  rivtr 
iipon  traffic  to  pass  over  its  lines,  and  it  gives  through  bills 
"tiherefor.  What  it  insists  upon  in  this  case  is  that  it  has  a 
:xight  to  do  this  ^^ith  some  carriers  and  to  refuse  to  do  it  with 
otliers.  The  claim  of  the  defense  is  plainly  stated  in  the 
"fcrief  of  counsel  as  follows : 

"  The  L.  &  N.  R.  R.  Co-,  is  and  has  been  at  all  times  per- 
fectly willing  to  deliver  and  receive  to  and  from  all  railroad 
companies  engaged  in  the  transportation  of  freights  to  and 
from  points  north  of  New  Albany,  Jeflfersonville,  and  Louis- 
ville, and  upon  the  usual  through  rates,  provided  such 
freights  are  transported  by  said  railroad  companies  across 
the  Ohio  river  at  Louisville  upon  the  Louisville  bridge.  The 
L.  «fe  N.  R.  R.  Co.  will  give  no  preference  or  advantage  what- 
ever to  either  one  of  those  railroad  companies  over  the  other, 
provided  they  will  all  bring  their  freight  across  the  river 
upon  the  Louisville  bridge.  But  if^  instead  of  using  that 
bridge,  they  or  any  of  them  see  proper  to  abandon  it,  and 
carry  the  freight  across  the  river  upon  the  K.  &  I.  britlge,  or 
any  other  bridge  that  may  be  built  at  or  near  Louisville,  then 
the  L.  N.  <fe  R.  R.  Co.  will  decline  to  make  through  rates  or 
through  routes  with  such  companies,  and  will  insist  upon 
treating  them  as  Louisville  customers,  and  charge  them 
Louisville  rates.  It  is  for  those  railroad  companies  to  say 
for  themselves  whether  they  will  have  the  same  through 
routes  and  through  rates  as  the  J.  M.  <fe  I.  R.  Co.  or  not.  If 
they  will  use  the  same  bridge  they  shall  enjoy  the  same 
through  routes  and  the  same  through  rates.  But  if  they  pre- 
f<T  to  use  the  K.  &  I.  bridge,  or  any  other  bridge  at  Louis- 
ville, thinking  that  it  will  be  to  their  advantage  to  do  so, 
thoy  must  take  the  consequences.  But  the  preference  or  ad- 
vantage which  mav  arise  in  that  event  will  not  be  one  which 
is  made  or  given  by  the  L.  &  N.  R.  R.  Co.,  but  it  will  be  one 
which  the  railroad  companic^s  themselves  may  see  proper  to 
make.  They  have  a  free  choice  of  route,  and  must  abide  the 
result  of  their  choice.'* 

This   is   the   position  of   defendant,   very  plainly  stated. 
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For  taking  it  at  all  the  defendant  assigns  its  equities  under 
the  contract  with  the  Louisville  Bridge  Company,  and  these 
are  apparently  very  strong.  It  is  also  claimed  that  there 
aro  no  reasons  of  a  public  nature  for  compelling  it  to  receive 
trallic  brought  over  complainant's  bridge.  The  traffic  of  the 
Oliio  and  IMississippi  Railway  Company  it  says  is  fully  as 
well  and  (^V(3n  more  cheaply  accommodated  by  the  old  bridge 
than  l)y  the  now,  and  a  number  of  English  cases  are  cited  to 
tlie  poijit  that  in  considering  questions  of  undue  preference, 
courts  riquiie  it  to  "  be  clearly  shown  that  the  cause  com- 
plained of  occasioned  inconveniences  to  tlie  lyiibUc,  and  re- 
gard must  be  had  to  the  general  convenience  of  the  puhlic 
rather  than  to  the  wishes  or  interests  of  individual  ^yVi  wwz5- 
A,vvs'."  Ufntcomhe  Co,  v.  Z.  c6  S,  II'.  lia'dway,  1  Ncv. &  Mac, 
Gl ;  BeiuJell  v.  Kai<tern  Counties  liulUcay,  ibid,,  56  ;  Ranaoin 
V.  Kdfiii'rn  Counties  lidlltvay,  Ihid,,  112 ;  Caterhani  Ry  Co,  v. 
Br '((J  I  I  ton,  d'(\  Ry  Co,,  ibid,,  37;  Barrett  v.  G,  N,,  cfcc,  Rail- 
way  Co.,  ihld.,  43,  44;  Painter  v.  Z.  B,  <j&  S,  C,  Railway  Co.^ 
ibid.,  5S.  • 

To  enable  us  to  determine  whether  these  English  cases  are 
fairly  a])plicable  to  cases  arising  under  the  Act  to  regulate 
conunerc(%  it  might  be  necessary  to  examine  the  reasoning 
made  us(^  of  in  them  in  the  light  of  the  statute.  But  we  do 
not  think  this  important  now,  because  if  the  principle  here 
stated  wer(^  admittcul  to  be  applicable  in  the  United  States, 
it  would  not  in  this  case  aid  the  defendant. 

The  point  is  not  raised  here  by  any  "job  master,"  but  it 
is  rais(Ml  by  a  common  carrier ;  by  one  of  the  class  to  which 
tlie  A(  t  to  regulate  commerce  requires  the  defendant  to  "af- 
ford all  reasonable,  ])roper,  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines,  and  for  the 
recc  iving,  forwarding,  and  delivering  of  passengers  and  prop- 
(M'ty  to  and  from  their  respective  lines,  and  those  connecting 
tln^rewitli."  Defenchmt  refuses  to  afford  complainant  any 
such  facilities  whatever,  and  replies  to  its  demand  for  them 
Ihat  traffic  is  sufficiently  accommodated  without,  and  the 
])ub]ic  has  therefore  no  interest  in  the  demand  being  acceded 
to.  This  s(H»ms  to  be  equivalent  to  saying  that  on  public 
grounds  there  is  no  reason  for  the  existence  of  complainant's 
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bridge  and  tracks,  and  other  carriers  may  ignore  their  exist- 
ence altogether.  The  same  principle,  if  accepted  as  sound, 
would  justify  the  refusal  to  exchange  traffic  with  any  railroad 
company  whose  lines,  long  or  short,  could  not  be  shown  to 
have  been  built  in  response  to  some  public  demand.  The 
New  York,  Lake  Erie  and  Western  Bailroad  Company,  for 
example,  might  refuse  to  exchange  freight  with  the  New 
York,  Chicago  and  St.  Louis,  and  justify  its  refusal  on  proof 
that  the  road  of  the  last-mentioned  company  was  wholly  un- 
necessary, the  traffic  which  it  now  carries  having  been  suf- 
ficiently accommodated  by  other  lines  before  it  was  con- 
sti-ucted. 

Such  a  contention  cannot  be  supported.  All  railroads  in 
existence  which  are  created  under  legislative  authority  must 
l)e  conclusively  presumed  for  all  the  purposes  of  the  Act  to 
regulate  commerce,  to  be  of  public  convenience.  The  fact 
that  they  are  so  is  settled  by  the  construction  itself  and  the 
legislative  or  other  proper  public  authority  that  was  given 
therefor.  Defendant  cannot  therefore  refuse  to  exchange 
traffic  with  complainant,  or  with  others  making  use  of  its 
tracks  on  any  such  ground  as  here  suggested. 

Some  reliance  is  also  placed  by  the  defense  upon  the  case 
of  Atchison,  Topcka  and  Santa  Fe  Hallway  Company  v.  Den- 
/••v  and  Xeio  Orleans  liaUroad  Company,  110  U.  S.,  677,  in 
which  it  was  decided  that  a  provision  in  the  constitution  of 
Colorado  that  **  all  individuals,  associations,  or  corporations 
shall  have  equal  right  to  have  persons  and  property  trans- 
j>orted  over  any  railroad  in  this  State,  and  no  undue  or  un- 
reasonable discrimination  shall  be  made  in  charges  or  facili- 
ties for  transportation  of  freight  or  passengers  within  the 
State,"  did  not  compel  a  railroad  company  which  had  given 
through  routes  and  through  rates  to  one  railroad  company 
to  give  them  to  its  rival  also.  But  the  provision  in  the  con- 
stitution of  Colorado  is  very  much  less  broad  than  that  in 
the  Act  to  regulate  commerce ;  the  requirement  to  aflford 
"  equal  "  facilities  is  not  the  same  as  the  prohihition  of  "  un- 
due or  unreasonable  discrimination  "  in  facilities  ;  and  when 
all  the  terms  above  quoted  from  the  third  section  of  the  act 
are  considered  together,  it  is  plain,  we  think,  that  a  carrier 
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docs  not  comply  with  the  requirement  to  afford  facilities 
without  some  active  co-operation  on  its  part  in  the  receiv- 
ing, forwarding,  and  delivering ;  and  that  a  co-operation 
cannot  be  "  equal "  if  it  is  restricted  to  one  carrier  or  to  less 
than  all. 

In  its  reliance  upon  its  contract  w^ith  the  Louisville  Bridge 
Company  the  defendant  suggests  the  question  of  the  consti- 
tutional power  of  Congress  to  pass  any  act  which  would  in- 
validate the  contract ;  and  though  counsel  do  not  argue  the 
question  they  insist  that  as  a  matter  of  construction  the  Act 
to  regulate  commerce  should  be  given  effect  in  such  a  way  as 
to  leave  that  contract  in  full  force.  To  this  point  the  lan- 
guage of  Chief  Justice  Cockburn  in  South  Eadeni  liaihcay 
Co.  V.  lidtlway  Conun'hs.^'nmers,  L.  R.,  5  Q.  B.  Div.,  231,  is 
quoted.     In  that  case  the  Chief  Justice  said : 

"  It  seems  to  me  next  to  impossible  to  suppose  that  Par- 
liament, ever  disposed  to  deal  tenderly  with  vested  rights, 
having  conceded  these  powers  and  rights,  as  the  basis  of 
these  great  undertakiugs,  could  intend  by  a  single  blow  to 
place  tliese  companies  in  a  worse  position  than  that  of  pri- 
vate ones.  Having  once  made  its  bargain  with  a  public 
company  in  a  matter  of  commercial  enterprise  in  the  act  by 
which  the  comyniny  is  constituted  and  its  powers  conferred, 
the  Legislature  could  not,  unless  such  a  power  has  been 
expressly  reserved  to  it,  with  any  consistency  or  justice, 
afterwards  impose  fresh  obligations  upon  the  company,  or 
deprive  it  of  any  of  the  powers  and  vested  rights,  the  grant 
of  which  had  been  the  inducement  to  undertake  the  enter- 
prise." 

Again  the  same  learned  judge  says  in  the  same  case : 

"  I  cannot  but  think  beyond  question  that  interference  with 
the  self-government  and  financial  management  of  railway 
com])anies  once  constituted  and  established  would  be  an  in- 
terference with  vested  rights.  It  seems  to  me  to  follow,  that 
while  there  can  be  no  doubt  that  Parliament  in  the  plenitude 
of  its  legislative  power  can  deal  with  such  rights,  yet  that, 
looking  to  the  tenderness  with  which  vested  rights  are  ever 
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infringed  on,  any  legislative  enactment  in  any  way  interfer- 
ing with  such  rights  must  receive  the  strictest  construction 
and  be  carried  no  further  than  the  language  of  the  enactment 
necessarily  requires." 

In  support  of  the  same  doctrine  Nicholson  v.  Great  Westom 
li,  Co,,  1  Nev.  and  Mac,  150,  is  also  cited  by  the  defense. 

The  doctrine  thus  stated  is  not  likely  to  encounter  muph 
.  dissent  in  the  United  States.  In  so  far  as  it  expresses  a  rule 
of  right  and  justice  it  corresponds  to  the  construction  which 
the  Federal  Supreme  Court  in  Dartmouth  College  v.  Wood- 
ward,  4  Wheat.,  519,  gave  to  the  provision  in  the  Federal 
Constitution  inhibiting  the  States  from  passing  laws  impair- 
ing the  obligation  of  contracts.  Whether  the  power  of  Con- 
gress is  limited  in  this  regard  as  the  legislative  power  of  the 
States  is,  is  a  question  that  is  sometimes  mooted,  but  the 
discussion  of  which  we  shall  not  enter  upon.  If  it  were  eon- 
ceded  that  Congress  cannot  by  its  legislation  impair  the  obli- 
gation of  contracts,  the  concession  would  in  no  respect  affect 
the  pending  controversy. 

Tlie  slightest  examination  of  the  Act  to  regulate  commerce 
will  make  it  evident  that  Congress  has  not  undertaken  there- 
by to  meddle  with  contracts  or  to  affect  them  in  any  way,  ex- 
cept as  they  may  incidentally  be  affected  by  the  rules  it  lays 
down  and  the  regulations  it  prescribes.  Those  rules  and 
regulations  are  in  the  nature  of  police  laws.  They  are  pre- 
scribed that  facilities  created  for  the  public  benefit  may  not 
be  abused ;  that  right  may  be  done  and  public  conveniences 
of  a  certain  class  made  as  useful  as  possible.  It  is  not  one 
of  the  purposes  of  Congress  that  contracts  shall  be  abro- 
gated ;  much  less  that  the  obligation  of  this  particular  con- 
tract now  brought  to  our  attention,  and  which  the  act  in  no 
way  refers  to,  shall  in  any  particular  be  impaired  or  inter- 
fered with. 

But  the  Act  to  regulate  commerce  is  a  general  law,  and 
contracts  are  always  liable  to  be  more  or  less  affected  by 
general  laws,  even  when  in  no  way  referred  to.  This  is  the 
case  with  State  laws  as  well  as  with  Federal.  There  proba- 
bly was  never  an  act  i^assed  in  restraint  of  the  sale  of  intox- 
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icating  drinks  that  did  not  aflfect  some  contracts,  and  render 
their  literal  enforcement  impossible.  The  same  may  be  said 
of  the  Federal  revenue  laws.  Nothing  is  more  likely  than 
that  a  considerable  change  in  customs  regulations  or  customs 
duties,  or  in  the  provisions  made  for  enforcement  of  excise 
laws  will  deprive  some  party  of  a  right  he  supposed  he  had 
secured  by  contract.  But  this  incidental  effect  of  the  general 
law  is  not  understood  to  make  it  a  law  impairing  the  obliga- 
tion of  contracts.  It  is  a  necessary  effect  of  any  considera- 
ble change  in  the  public  laws.  If  the  Legislature  had  no 
power  to  alter  its  police  laws  when  contracts  would  be 
affected,  then  the  most  important  and  valuable  reforms  might 
be  precluded  by  the  simple  device  of  entering  into  contracts 
for- the  purpose.  No  doctrine  to  that  effect  would  be  even 
plausible,  much  less  sound  and  tenable. 

But  it  does  not  follow  that  when  we  hold  that  defendant 
is  bound  to  receive  traffic  offered  to  it  by  complainant,  not- 
withstanding it  may  have  come  to  it  from  the  Ohio  and  Mis- 
sissippi Railway  Company,  that  thereby  the  contract  between 
that  company  and  the  defendant  is  abrogated  or  its  obliga- 
tion impaired.  On  the  contrary,  if  that  contract  was  legal 
in  its  inception,  and  may  be  lawfully  performed  by  the  Ohio 
and  Mississippi  Railway  Company,  notwithstanding  any 
provision  contained  in  the  Act  to  regulate  commerce,  then 
requiring  defendant  to  receive  such  traffic  from  complainant 
or  even  from  the  Ohio  and  Mississippi  Railway  Company  at 
the  point  of  connection  of  the  lines  of  complainant  and  de- 
fendant when  tendered  by  the  one  or  the  other  will  not  take 
from  defendant  the  customary  remedy  for  any  breach  of  the 
contract.  What  w^e  decide  in  this  case  is,  that  when  the 
traffic  is  offered  to  defendant  at  the  point  of  connection  afore- 
said, it  is  not  at  liberty,  in  view  of  the  strong  and  positive 
requirements  of  the  Act  to  regulate  commerce,  to  take  redress 
in  its  own  hands,  and  if  it  finds  that  the  traffic  is  affected  by 
a  previous  breach  of  contract,  then  instead  of  affording 
**  equal "  facilities  for  it  as  required  by  the  act,  to  refuse  to 
afford  any  facilities.  This  is  not  the  proper  mode  for  ob- 
taining redress  in  case  of  even  unquestionably  legal  contracts ; 
the  law  prescribes  judicial  remedies  for  a  breach  which  are 
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supposed  to  be  adequate,  and  to  those  remedies  the  i^arty 
should  resort.     No  order  in  this  case  will  preclude  it. 

Fourth.  Defendant  further  insists  that  for  the  purposes  of 
through  business  there  must  be  through  rates,  and  that  no 
carrier  is  under  obligation  to  make  through  rates' except  on  a 
consideration  of  its  own  interest;  joint  rates  being  purely  a 
matter  of  agreement.  On  the  other  hand  complainant  con- 
tentls  that  the  same  rates  the  defendant  makes  with  one  car- 
rier it  must  make  with  others.  This  contention  was  advanced, 
lis  we  und(^rstood  it,  with  special  reference  to  the  business  of 
the  Ohio  and  Mississippi  Railway  Company. 

In  the  case  before  us  there  is  nothing  to  justify  any  dis- 
cussion of  rates.  No  company  is  before  us  asking  rates  of 
defendant.  Tlie  Ohio  and  Slississippi  Railway  Company  is 
not  here  as  a  party,  and  we  cannot  know  what  it  desires.  We 
cannot  even  know  that  it  considers  the  rates  now  madt*  by 
the  defendant  with  other  carriers  reasonable,  or  that  it  would 
be  satisfied  to  accept  them  for  itself.  When  that  compnuy 
comes  here  with  a  complaint  we  shall  deal  with  it  on  the 
circumstances  and  equiti(»s  of  the  case  as  they  are  tlien  made 
to  app(»ar.  The  only  complainant  now  here  is  tlu^  KtMitncky 
and  Indiana  Uridge  Company.  On  its  complaint  th.it  de- 
f'ndant  rt^fus(\s  to  receive  trallic  from  it  as  a  common  carrier, 
W(»  hold  that  in  our  opinion  defendant  is  obligt^l  to  receive* 
it,  and  to  afford  such  etjual  facilities  for  the  trafiic  as  it 
affords  to  ()th<'r  carriers.  W(i  also  hold  as  n(»c(*ssarilv  or  at 
h^ast  properly  within  the  issue,  that  defendant  cannot  law- 
fully base  a  refusal  as  to  any  ])art  of  the  traffic  on  tlie  ground 
that  it  is  bn)Ught  to  it  in  violation  of  contract.  Tin*  decision 
in  favor  of  complainant  on  the  ground  of  its  Ixnng  a  common 
carrier,  necessarily  announces  a  general  princi])le  of  which 
other  carriers  making  use  of  its  bridge  and  tracks  may  of 
right  avail  themselves. 

It  is  umUmbtedly  true  as  defendant  contcmds,  that  thrcmgh 
business  requires  through  billing,  and  is  more  conveniently 
done  under  joint  rates.  And  joint  rates  are  mad(^  by  con- 
sent. On  this  subject  we  say  in  this  case  only,  that  in  view 
of  the  provision  in  the  third  section  of  the  act  that  common 
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carriers  shall  not  discriminate  in  their  rates  and  charges 
between  connecting  lines,  it  is  not  so  clear  to  us  as  it  seems 
to  be  to  defendant's  counsel,  that  a  carrier  may  make  joint 
rates  with  one  railroad  company  engaged  in  a  certain  traffic 
and  refuse  to  make  such  as,  under  the  circumstances,  would 
be  equally  Treasonable  with  that  company's  rival.  When  a 
question  of  that  sort  comes  before  us,  we  shall  endeavor  to 
decide  it  as  the  law  and  the  circumstances  of  the  paiiicular 
case  may  be  found  to  require.  But  we  shall  assume,  with 
the  general  right  decided  as  above,  that  the  parties  will  dis- 
pose of  other  questions  without  further  invoking  our  aid. 

The  question  of  the  validity  of  the  contract  between  com- 
plainant and  the  Ohio  and  Mississippi  Railway  Company,  or 
of  any  of  its  provisions,  is  not  involved  in  this  case,  and  no 
opinion  is  expressed  upon  it.  The  case  is  disposed  of  as  it 
would  be  if  no  such  contract  were  in  existence. 

Order  will  be  entered  sustaining  the  complaint  and  direct- 
ing the  defendant  to  cease  and  desist  from  refusing  to  receive 
the  interstate  traffic  offered  to  it  by  complainant  at  the  point 
of  connection  of  the  roads  of  the  parties  respectively,  at  Sev- 
enth street  and  Magnolia  avenue  in  the  city  of  Louisville, 
and  instead  thereof  to  aflford  all  reasonable  proper  and  equal 
facilities  for  the  interchange  of  interstate  traffic  between  the 
respc^.ctive  lines  of  the  parties,  and  for  the  receiving,  forward- 
ing and  delivering  of  property  to  and  from  the  respective 
lines  and  those  connected  therewith. 

Commissioner  Schoonmaker  files  a  separate  opinion. 

Commissioner  Bragg,  for  personal  reasons,  did  not  partic- 
ipate in  the  decision  of  this  case. 
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THE  KEyrUCKY  AND  INDIANA  BRIDGE  COMPANY 
V.  THE  LOUISVILLE  AND  NASHVILLE  EAIL- 
ROAD   COMPANY. 

DISSENTING  REPORT  AND  OPINION. 

Sc^nooNMAKEB,  Comvimioiier  } 

The  petitioner,  after  setting  forth  its  incorporation,  the 
construction  of  its  bridge  across  the  Ohio  river  between 
Louisville,  Kentucky,  and  New  Albany,  Indiana,  its  track 
connections  with  railroad  lines  on  both  sides  of  the  river, 
the  business  in  which  it  is  engaged,  and  other  incidental 
matters,  alleges  as  the  ground  of  complaint  that,  in  violation 
of  law  and  of  the  Act  to  reguhite  commerce,  the  defendant, 
in  combination  and  conspiracy  with  the  Louisville  Bridge 
Company,,  a  corporation  ovming  the  only  other  bridge  across 
said  Ohio  river  between  Louisville  and  New  Albany,  and 
with  other  railroad  companies  interested  in  said  last-named 
bridge,  and  for  the  purpose  of  preventing  the  transfer  of 
freight  over  petitioner's  bridge,  and  compelling  railway  trans- 
j)ortation  of  freight  across  the  Ohio  river  at  Louisville  to  be 
made  over  the  bridge  of  the  Louisville  Bridge  Company,  has 
refused  and  now  refuses  to  further  interchange  traflic  be- 
tween the  railways  of  said  petitioner  and  said  defendant,  or 
to  receive  from  petitioner  or  the  railway  companies  using 
petitioni^-'s  tracks  at  said  point  of  connection,  cars  or  freight 
tendered  to  defendant  for  transportation  over  its  railway  to 
points  thereon  and  beyond  and  vhi  said  railroad,  or  to  de- 
liver to  the  petitioner  or  any  railroad  company  using  its  said 
tracks,  fieight  arriving  at  defendant's  said  railway  at  Louis- 
ville for  or  consigni'd  to  points  on  petitioner's  railway  or 
any  railroad  connecting  therewith  at  New  Albany,  although 
the  defendant  affords  such  facilities  for  interchang(^  of  traffic 
to  said  Louisville  Bridge  Company  ;  and  the  petitioner  prays 
that  the  Louisville  and  Nashville  Eailroad  Company  he  re- 
quired l)y  order  of  the  Commission  to  interchange  traffic  with 
petitioner,  and  with  the  railway  companies  using  pc^titioner's 
railroad  at  the  point  of  connection  made  by  the  petitioner 
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with  the  defendant,  at  Seventh  street  and  Magnolia  avenue, 
ill  Louisville,  and  to  receive  from  petitioner  and  the  railway 
companies  using  its  railroad,  all  freight  tendered  by  it  or 
them  to  the  defendant  for  transportation  to  points  oi\  or  he- 
yoiid  or  via  its  railroad  or  railroads,  and  to  deliver  to  the 
petitioner  and  to  the  railway  companies  using  petitioner  s 
raihoad  at  said  point  of  connection,  all  freight  arriving  at 
Louisville  over  deft^ndant's  railroad,  and  consigned  to  peti- 
tiiuier  or  to  said  railway  companies  using  petitioner's  rail- 
road, or  to  points  on  the  line  of  petitioner's  railroad,  or  the 
railroads  of  the  railway  companies  using  its  tracks. 

The  answer  of  the  defendant  denies  that  it  is  within  either 
the  corporate  or  physical  power  of  the  petitioner  or  the  de- 
Iciidant  to  exchtinge  cars  or  freight  or  other  traffic  between 
said  railways  at  the  point  of  connection  at  Seventh  street 
and  Magnolia  avenue,  for  the  reason  that  there  are  no  de- 
pots, platforms,  buildings  or  other  suitable  facilities  at  that 
point,  and  because  there  are  no  clerks,  agents,  car  inspectors, 
re{)airers  or  other  emplyees  at  that  point  to  attend  to  the 
business  of  such  interchanges ;  and  denies  that  it  would  be 
r(  asonable  or  proper  to  require  the  defendant  to  interchange 
at  that  point,  because  the  defendant  has  ample  facilities  at 
its  four  other  yards  established  in  the  city  of  Louisville,  to 
handle  all  of  the  freight  traffic  at  that  point,  and  it  would 
be  improper  and  unreasonaV)le  to  require  the  defendant  to 
go  to  further  expense  in  the  way  of  employees  or  terminal 
fac-iliti(^s  to  handle  the  business  which  the  petitioner  desires 
tlie  defendant  to  handle  at  that  particular  point ;  and  defend- 
ant therefore  claims  that  it  is  justified  in  refusing  to  inter- 
change traffic  with  the  petitioner,  or  the  carriers  that  use  the 
bridge  of  the  petitioner,  at  the  point  of  connection  at  Seventh 
street  and  Magnolia  avenue,  and  denies  that  either  in  the 
interchange  of  traffic  which  crosses  the  bridge  of  the  Louis- 
ville Bridge  Company,  or  in  refusing  to  interchange  the 
traffic  which  crosses  the  petitioner's  bridge,  the  defendant 
has  been  acting  or  is  acting  in  violation  of  law,  or  in  com- 
bination and  conspiracy  with  the  Louisville  Bridge  Com- 
l)any,  or  with  any  other  railroad  companies  interested  in  that 
bridge. 
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FACTS  FOUND. 

The  petitioneri  The  Kentucky  and  Indiana  Bridge  Com- 
pany, was  incorporated  by  an  act  of  the  Legislature  of  the 
State  of  Kentucky,  approved  April  1,  1880.  By  this  act  the 
company  was  empowered  to  locate,  build,  construct  and 
maintain,  under  the  laws  of  the  United  States,  a  bridge  for 
railway,  wagon,  street  railway  and  all  other  purposes,  be- 
tween the  cities  of  Louisville,  Kentucky,  and  New  Albany, 
in  the  State  of  Indiana,  from  any  convenient  and  accessible 
point  in  Louisville,  or  within  one  mile  thereof,  to  any  point 
in  New  Albany,  or  within  one  mile  thereof,  and  the  company 
was  clothed  with  all  the  powers,  privileges,  rights  and  fran- 
chises necessary  for  carrying  out  the  purposes  named  in  the 
act,  together  with  the  power  to  purchase,  lease  or  condemn 
all  the  real  estate  that  might  be  necessary  for  the  purposes 
of  the  corporation,  whether  for  piers,  approaches,  tracks, 
toll-houses,  or  approaches  leading  to  the  same.  The  cor- 
poration is  also  given  power  to  lay  upon  the  said  bridge  a 
single  or  double  track  for  railroad  cars,  or  street  cars,  or  for 
wagons  or  other  vehicles,  and  all  animals,  and  to  erect  foot- 
ways for  passengers,  and  charge  for  the  use  thereof  reason- 
able tolls,  and  for  the  said  purpose  to  erect  on  either  or  both 
sides  of  said  bridge  toll-gates,  and  to  do  all  other  acts  or 
things  necessary  for  collecting  the  charges  for  the  use  of  the 
bridge ;  and  also  to  run  any  line  of  railways  through  the  city 
of  Louisville,  on  such  terms  as  might  be  prescribed  by  ordi- 
nance of  the  city  of  Louisville,  or  along  any  street  or  alley, 
to  connect  with  any  railway  bridge,  transfer  company  or  de- 
pot, and  was  given  the  right  to  operate  or  lease  said  con- 
necting line  or  lines,  and  to  charge  a  reasonable  compensa- 
tion for  the  use  of  the  same.  It  is  also  empowered  to 
**  contract  with  any  railroad  company  for  the  use  of  said 
bridge  by  its  cars  or  engines,  or  for  other  purposes."  Any 
railroad  company,  street  railway  or  person  or  municipal  cor- 
poration, in  or  out  of  the  city  of  Louisville,  is  authorized  to 
subscribe  for  its  capital  stock  upon  any  terms  or  conditions 
agreed  upon ;  and  it  is  empowered  to  "  make  such  contracts 
or  agreements  as  may  be  deemed  expedient  for  the  use,  man- 
agement or  control  of  such  bridge."     A  like  company  was 
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orgauizecl  under  the  general  laws  of  the  State  of  Indiana, 
and,  purHuant'  to  statutory  provisions,  the  two  companies 
were  duly  consolidated  at  a  subsequent  period. 

By  an  act  of  the  Kentucky  Legislature,  approved  March 
13,  1884,  the  bridge  coniji^auy  was  authorized  to  contract 
with,  or  to  construct,  any  railway  or  terminal  line,  either  in 
Kentucky  or  in  the  State  of  Indiana,  which  may  be  neces- 
sary for  completing  its  terminal  facilities,  and  to  extend  such 
branch  lines  through  the  city  of  New  Albany,  in  Indiana ; 
and  by  a  hiter  act,  it  was  also  authorized  to  construct  such 
line  or  lines  in  the  county  of  Jefferson,  State  of  Kentucky, 
as  might  be  necessary  to  complete  the  connection  with  other 
railways  or  depots.  By  another  act,  approved  May  3,  1884, 
the  bridge  company  was  further  aathoriied  to  connect  its 
line  with  the  line  of  the  Short  lloute  Transfer  Company,  and 
for  that  purpose  to  cross  other  railway  or  bridge  lines,  j:)ass- 
ing  either  under  or  over  the  same,  and  to  cross  the  land  of 
other  railvv'ay  or  bridge  companies,  in  case  it  might  be  neces- 
sary in  nmning  its  connecting  lines. 

Under  these  powers  the  compan}'  constructed  its  bridge, 
and  the  construction  was  completed  in  1886.  The  bridge 
forms  a  connection  for  railway  transpoiiiation  and  for  the 
passage  of  carriages  between  the  cities  of  Louisville,  Ken- 
tucky, and  New  Albany,  Indiana.  The  comjmny,  under  its 
powi^rs,  has  constructed  about  ten  miles  of  railroad  tracks  in 
the  city  of  Louisville,  and  it  has  two  modes  of  connection  in 
Louisville  with  the  defendant ;  one  at  the  Louisville  depot, 
over  what  is  known  as  the  Short  Route  railway,  and  another 
by  a  line  running  around  the  town  about  six  miles  to  connect 
which  the  Southwestern  road  and  the  Louisville  and  NashviUe 
railroad.  The  only  track  connection  of  the  petitioner  with 
the  defendant's  road  is  at  Seventh  street  and  Magnolia  ave- 
nue, and  that  is  in  part  over  the  private  switching  tracks  of 
a  Louisville  shipper  which  the  petitioner  has  acquired  the 
right  to  use. 

By  the  statutes  of  Indiana  the  bridge  company  was  au- 
thorized to  construct  a  railway,  with  one  or  more  tracks, 
from  said  bridge,  ajid  the  embankments  appertaining  there- 
to, and  to  connect  the  same  with  other  railway  tracks,  and  to 
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fix  the  rates  of  toll  for  all  persons  and  property  passing  over 
said  bridge  and  railway  tracks  connected  therewith,  whether 
on  foot  or  hoi*seback  or  in  vehicles  of  any  kind,  or  in  cars 
propelled  by  steam  or  any  other  power ;  also  to  connect  the 
line  of  railway  over  said  bridge  by  continuous  line  of  railway, 
in  such  manner  and  upon  such  route  and  terms  as  may  be 
deemed  most  expedient,  with  any  other  line  of  railway  wdiat- 
ever,  and  to  maintain,  use,  operate  and  control  the  said  con- 
nection, when  completed,  and  charge  and  receive  tolls  for  the 
use  thereof. 

On  the  29th  day  of  S(^ptember,  1886,  an  agreement  under 
seal  was  entered  into  between  the  i)etitioner.  The  Kentucky 
and  Indiana  Bridge  Company,  and  the  Ohio  and  Mississippi 
Eailway  Company,  a  (•<)r[)oration  organized  under  the  laws 
of  Ohio,  Indiana,  and  Illinois,  by  which,  among  other  things, 
it  was  agreed  as  follows : 

I'W.st,  The  bridge  company  agrees  to  allow  the  raihvay 
company  to  run  its  locomotives,  cars  and  trains  over  the 
Kentucky  and  Indiana  bridge  and  approaches  from  a  con- 
venient point  of  coimcction  in  Vincennes  street,  New^\Jbany, 
to  the  ground  of  the  railway  company  at  Fourteenth  street, 
in  Louisvill(%  or,  should  i\\o,  railway  company  elect  so  to  do, 
to  a  connection  with  th<'  track  of  the  Short  Route  Railway 
Transfi'r  Company,  nc  ar  Thirteenth  street,  in  Louisville,  the 
railway  company's  locomotives,  cars,  and  trains  to  have  pref- 
erence over  those  of  a  similar  class  of  other  railroad  compa- 
nies that  may  us<'  thc^  bri(l<j:e,  so  far  as  such  preference  can 
be  legally  granted  by  the  bridge  company. 

Thtrd,  The  bridge  company  agrees  to  allow  the  railway 
company  without  charg(\  to  lay,  maintain  and  use  such  trans- 
fer tracks  as  it  may  nupiin^  on  the  gnmnd  of  the  bridge  com- 
pany V)etween  Bank  and  Main  streets  on  the  connecting  line 
of  the  bridge  company,  the  amount  of  ground  so  occupied 
not  to  exceed  seven  acres  and  to  be  of  suitable  and  conven- 
ient shape. 

Fourth,  The  bridge  company  agrees  to  establish,  provide 
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tracks  of  all  other  railroads  now  entering  New  Albany  within 
a  reasonable  time  either  directly  or  through  the  nse  of  other 
railway  lines,  and  to  switch  the  cars  of  the  railway  company 
over  such  connecting  tracks  at  a  switching  charge  of  $1.00 
per  car ;  and  also  to  transfer  cars  from  the  railway  company's 
transfer  yard  south  of  Bank  street,  in  LouisviUe,  to  the 
Louisville  and  Nashville  railroad,  or  the  Chesapeake,  Ohio 
and  Southwestern  railroad  at  the  same  rate  per  ear. 

Sixth,  Tlie  tolls  shall  be  fixed  at  the  same  rate  from  time 
to  time  as  the  rate  of  the  Louisville  Bridge  Company,  and 
these  tolls  shall  be  paid  monthly  by  the  railway  company  to 
the  bridge  company,  it  being  provided,  however,  that  when- 
ever the  sura  so  collected  shall  exceed  the  sum  of  $17,500  per 
quarter  any  excess  over  such  amount  shall  be  paid  back  to 
the  railway  company,  but  the  railway  company  agrees  to  pay 
to  the  bridge  company  $17,500  per  quarter  whether  or  not 
the  amount  of  tolls  so  collected  equals  that  sum ;  the  inten- 
tion being  to  give  a  fixed  annual  rental  to  the  bridge  com- 
pany of  $70,000  per  annum. 

Sei:enth,  Tlie  railway  company  shall  endeavor  with  reason- 
able dispatch  to  clear  itself  of  future  liability  for  tolls,  rentals, 
charges  or  otherwise  under  its  present  contract  for  the  use 
of  the  Louisville  bridge,  and  until  such  liability  shall  be  re- 
moved the  railway  company  shall  not  be  compelled  to  pay 
an}^  tolls  hereunder  to  the  bridge  company. 

And  said  Kentucky  and  Indiana  Bridge  Company  may,  at 
its  own  cost  and  in  the  name  of  said  Ohio  and  Mississippi 
Railway  Company,  defend  against  any  claim  of  liability  on 
the  part  of  said  Ohio  and  Mississippi  Railway  Company 
under  said  contract. 

Eighth,  The  railway  company  agrees  during  the  existence 
of  this  agreement  to  carry  and  transport  over  the  said  bridge, 
approaches,  and  railway  tracks,  all  of  its  locomotives,  ears, 
freight,  passengers,  mails,  express  matter,  and  everything  else 
carried  or  transported  by  it  on  its  own  line  of  railroad  afore- 
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said  which  it  may  carry  or  trapsport  destined  or  consigned 
to  or  from  Louisville  and  to  or  from  points  which  require 
their  passage  over  the  Ohio  river  at  or  near  Louisville.  J^jo- 
mded^  Jioicecer^  That  said  railway  comj)any  is  at  liberty,  if  it 
so  desires,  to  perform  its  passenger  service  over  any  other 
bridge,  but  the  rental  to  be  paid  hereunder  shall  not  be  de- 
creased by  reason  thereoL  The  interchange  of  freight  busi- 
ness at  Louisville  and  New  Albany  between  said  railway 
company  and  any  connecting  road  shall  be  done  over  the 
tracks  of  the  bridge  company  between  the  south  approach  to 
its  bridge  and  the  tracks  of  such  connecting  road,  so  far  as 
the  Ohio  and  Mississippi  Railway  Company  can  lawfully 
control  the  same,  and  the  charge  for  the  use  of  such  tracks 
shall  not  exceed  that  on  any  other  line. 

JVi/UL  The  railway  company  agrees,  so  far  as  it  lawfully 
ma}^  not  to  carry  or  transport  over  the  said  bridge  and  the 
approaches  and  tracks  thereto  any  locomotives,  cars,  freight, 
passengers,  mail  and  express  matter  between  Louisville  and 
New  Albany  that  originates  in  or  comes  from  any  railroad  or 
wat<?r  line  entering  the  one  place  and  destined  for  the  other, 
it  being  mutually  understood  and  agreed  between  the  parties 
hereto  that  the  bridge  company  shall  have  the  sole  and  ex- 
clusive right  to  control,  carry,  and  transport  over  the  bridge 
and  the  iipi)roaches  and  tracks  thereto  all  traffic  not  received 
from  or  destined  to  points  reached  over  the  railroad  of  the 
railway  company  north  and  east  of  New  Albany. 

Tenth.  The  railway  company  agrees  to  furnish  at  its  own 
cost  all  motive  power  necessary  for  the  transfer  of  its  loco- 
motives, cars,  freight,  passengers,  mail  and  express  matter 
transported  by  it  over  the  said  bridge  and  the  approaches 
and  tracks  thereto. 

There  are  four  railroads  which  enter  Louisville  from  the 
north  side  of  the  Ohio  river,  the  JefFersonville,  Madison,  and 
Lidianapolis  railroad  ;  the  Ohio  and  Mississippi  railroad  ; 
the  Louisville,  Evansville  and  St.  Louis  railroad ;  and  the 
Chesapeake,  Ohio  and  Southwestern  railroad.     Until  a  re- 
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cent  date  all  these  railroads  used  the  Louisville  bridge  to 
reach  the  city  of  Louisville  with  their  cars.  Keceiitly  the 
Ohio  and  Mississippi  railway  has  used  the  bridge  of  the  pe- 
titioner under  the  contract  before  mentioned.  The  only  in- 
dependent connection  over  the  tracks  of  the  bridge  company 
with  the  road  of  the  defendant  is  by  a  somewhat  circuitous 
route  of  about  six  miles  to  the  junction  of  tracks  formed  at 
Seventh  street  and  Magnolia  avenue.  It  was  claimed  by  the 
petitioner,  and  testimony  was  given  to  show,  that  it  was  not 
practicable  for  it  to  make  a  connection  with  the  defendant  at 
any  other  point. 

Interchanges  of  business  between  the  defendant  and  the 
petitioner  or  the  Ohio  and  Mississippi  railroad  using  the 
bridge  and  tracks  of  the  petitioner  to  some  extent  and  for  a 
limited  time  have  taken  place  at  Seventh  street  and  Magnolia 
avenue,  but  no  agreement  for  interchange  of  business  at  that 
point  has  ever  been  made. 

Some  discussion  upon  the  subject  ensued  between  the  pe- 
titioner and  the  defendant,  the  result  of  which  was  that  the 
defendant  refused  further  interchanges  at  that  point,  and  in- 
sisted on  its  right  to  refuse  until  the  time  of  the  hearing.  On 
the  hearing  it  announced  itself  willing  to  interchange  at 
Louisville  rates  and  to  that  extent  w^aived  its  objections. 

The  Louisville  and  Nashville  Railroad  Company  was  incor- 
porated by  the  Legislature  of  Kentucky  in  1850,  and  was 
given  power  to  construct  a  railroad  fi*om  Louisville  to  the 
Tennessee  line  in  the  direction  of  Nashville.  Its  line  has 
since  been  extended  by  consolidations,  leases,  purchases,  and 
traffic  arrangements,  to  several  points  in  the  south,  includ- 
ing Nashville,  Mobile,  and  New  Orleans.  The  charter  pro- 
vides that  it  shall  not  be  lawful  for  any  other  company  or 
any  other  person  or  persons  to  ti\n-vel  upon  or  use  any  of  the 
roads  of  said  company,  or  to  transfer  persons  or  property 
thereon,  without  the  license  and  permission  of  the  president 
and  directors  thereof ;  but  the  power  was  reserved  to  the 
State  of  Kentucky  to  incorporate  thereafter  other  railroad 
companies,  and  it  was  provided  that  any  and  all  of  such  rail- 
road or  railroads  hereafter  constructed  may  connect  and  join 
with  the  road  hereby  contemplated.     By  an  amendment  to 
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the  charter,  made  in  1860,  the  company  was  authorized  to 
make  arrangements  with  other  companies  for  through  freights 
and  passage  from  distant  points,  on  such  terms  as  thej  may 
agree  from  time  to  time. 

The  Louisville  and  Nashville  Bailroad  Company  has  four 
freight  yards  in  and  near  Louisville.     The  first,  known  as  the 
First  and  Water  street  yard,  begins   at  First  and  Water 
streets  in  said  city,  and  extends,  with  various  sidings  as  far 
east  as  Preston  street  in  said  city,  a  distance  of  about  2,000 
feet.     The  second  yard,  known  as  the  East  Louisville  yard, 
begins  at  what  would  be  Main  street  extended  in  Louisville, 
and  runs  southwardly  and  westwardly  to  a  point  near  Baxter 
avenue,  a  distance  of  from  2,000  to  3,000  feet.     This  yard  is 
between   one   and  a  half  miles  distant  from  the  first  yard. 
These  two  yards  are  used  principally  for  handling  freights 
coming  from  or  going  to  points  on  the  Cincinnati  division  of 
the  defendant's  road  and  points  beyond  that  division.     The 
third  yard,  known  as  the  South  Louisville  yard,  is  at  the 
junction  of  the  Louisville  Railway  Transfer  Company  tracks 
with  the  main  line  of  the  defendant,  and  is  2,000  or  3,000 
feet  long ;  this  yard  is  distant  fiom  the  second  yard  about 
four  or  five  miles.     At  this  point  all  ears  intended  for  the 
Cincinnati  and  Lexington  division  are  taken  out  of  defend- 
ant's trains,  and  those  for  Louisville  proper  and  to  go  north 
of  tlie  Ohio  river  are  taken  to  the  fourth  yard.     The  fourth 
yard,  known  as  the  Ninth  and  Broadwav  yard,  extends  from 
Broadway  south  to  Oldham  street,  and  from  Ninth  to  Tenth 
streets.     It   is   about   three   miles   distant   from   the   South 
Louisville  yard.     The  main  or  principal  yard  is  located  at 
Ninth  street  and  Broadway,  where  the  traffic  crossing  the 
Ohio   river   at  Louisville  is  interchanged  with  the  various 
railroads   leading   north   from   Louisville,   and   where  loctil 
freiglit  received  from  the  south  destined  to  Louisville,  or  re- 
ceived at  Louisville  destined  to  points  south,  is  handloil. 
At  the  first,  second,  and  fourth  yards  above  mentioned,  the 
defendant  has  depot  buildings,  platforms,  and  other  adequate 
facilities,  and  clerks,  inspectors,  repairers,  etc.,  for  receiving, 
delivering,  transferring,  and  handling  cars  and  freights.     At 
the  third,  or  South  Louisville  yard,  it  has  a  passenger  plat- 
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form,  but  no  facilities  for  handling  freights  except  to  switch 
them  in  car-load  lots.  The  defendant  has  switch  engines, 
which,  under  certain  regulations,  run  between  the  third  and 
fourth  yards  above  mentioned,  passing  by  the  point  of  con- 
nection with  the  petitioner's  railway  at  Seventh  street  and 
Magnolia  avenue.  The  connection  between  the  petitioner's 
railway  aud  the  defendant's  railway  at  Seventh  street  and 
Magnolia  avenue,  has  been  constructed  so  that  cars  can  be 
switched  from  one  railway  to  the  other,  and  the  connection 
affords  a  practicable  means  of  interchanging  freight  cars  and 
freight  business  between  the  petitioner  and  the  defendant,  or 
between  the  defendant  and  the  railway  companies  using  the 
bridge  and  railway  of  the  petitioner.  But  interchanges  of 
freight  at  that  junction  can  only  be  conveniently  made  in 
car-loads.  Freight  in  broken  lots  or  less  than  car  loads  re- 
quires to  be  hauled  about  a  mile  to  the  Tenth  street  depot  to 
be  inspected  for  interchange. 

Neither  the  petitioner  nor  the  defendant  has  any  buildings, 
platforms,  or  other  structures  for  the  interchange  of  traffic  at 
the  point  where  the  petitioner's  connection  with  the  defend- 
ant has  been  made. 

The  petitioner  does  some  business  as  a  carrier  between 
Louisville  and  New  Albany,  and  it  bills  through  freight  from 
sidings  on  its  line  to  go  to  any  point  on  any  other  connect- 
ing line.  There  are  five  sidings  of  the  petitioner  in  Louis- 
ville. The  cars  supplied  by  the  petitioner  to  shippers  are 
obtained  by  ordering  tliem  from  other  companies  for  whose 
lines  the  freight  is  destined.  That  is  the  only  way  cars  are 
furnished  for  freight  destined  beyond  Louisville  or  New  Al- 
bany. The  petitioner  has  five  engines  and  ten  passenger 
cars,  but  no  freight  cars.  The  petitioner  pays  the  freight 
charges  to  the  lines  from  which  cars  are  ordered.  Its  own 
charges  are  for  the  bridge  tolls  and  its  terminal  service. 
The  bridge  toll  varies,  according  to  the  classification  of  the 
freight,  from  one  and  one-quarter  to  six  cents  per  hundred. 
The  switching  charge  in  Louisville  for  moving  freight  from 
the  Ohio  and  Mississippi  road  on  the  tracks  of  the  petitioner 
to  the  defendant's  road  varies  from  one  to  three  dollars  per 
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car.     The  petitioner  makes  no  cliarge  on  freight  that  crosses 
its  bridge  except  the  bridge  toll  and  the  switching  charge. 

The  Louisville  Bridge  Company  was  incorporated  by  the 
State  of  Kentucky  March  10,  1856.  By  an  amendment  to  the 
charter  made  in  1862  the  bridge  company  was  authorized  to 
contract  with  any  railroad  company  incorporated  under  the 
laws  of  the  State  of  Kentucky  or  any  other  State  of  the 
United  States  to  warrant  the  annual  profits  of  the  bridge  to 
be  built  by  said  company  to  be  equal  to  the  keeping  the 
bridge  in  repair,  and  of  its  operation,  and  that  the  net  earn- 
ings should  be  equal  to  6  per  cent,  on  a  cost  of  one  million 
dollars.  It  was  further  authorized  to  contract  at  any  agreed 
sum  or  rate  with  any  railroad  company  chartered  by  the 
State  of  Kentucky  or  any  other  State  of  the  United  States, 
for  the  annual  use  of  said  bridge  by  the  cars,  or  for  the  pur- 
pose of  said  railroad  company ;  and  any  railroad  company 
incorporated  by  the  State  of  Kentucky  was  authorized  to 
subscribe  to  the  stock  or  make  the  guarantees  and  agree- 
nu^nts  authorized  by  the  preceding  sections  of  the  act,  when 
authorized  by  the  stockholders  at  some  general  meeting. 

The  bridge  was  declared  to  be  a  lawful  structure  by  an  act 
of  Congress,  approved  July  14th,  1862.  By  an  act  of  Con- 
gress, approved  February  17th,  1865,  the  act  of  July  14th, 
18()2,  was  so  amended  as  to  authorize  the  Louisville  and 
Nashville  Railroad  Company,  and  the  Jefferson ville  Kailipad 
Company  (stockholders  in  the  Louisville  Bridge  Company), 
to  construct  a  railroad  bridge  over  the  Ohio  river  at  the  head 
of  the  Falls  of  the  Ohio,  subject  to  all  the  provisions  of  said 
act,  and  the  bridge  so  to  be  constructed  was  declared  to  be  a 
lawful  structure. 

Under  these  acts  of  legislation  the  capital  stock  of  the 
Louisville  Bridge  Company  was  subscribed  for  by  the  Jeflfer- 
sonvillo,  Madison  and  Indianapolis  Railroad  Company,  the 
Louisville  and  Nashville  Railroad  Company,  and  certain 
other  corporations  and  individuals,  the  subscription  of  the 
Louisville  and  Nashville  Railroad  Company  being  $300,000. 

On  June  5th,  1872,  a  written  contract  was  entered  into  be- 
tween the  Louisville  Bridge  Company,  of  the  first  part,  the 
Jeflersonville,  Madison  and  Indianapolis  Railroad  Company, 
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of  the  second  part,  the  Ohio  and  Mississippi  Railway  Com- 
pany, of  the  third  part,  and  the  Louisville  and  Nashville  Rail- 
road Company,  of  the  fourth  part,  in  which  it  was  recited 
that  the  capital  stock  of  the  bridge  company  was  fifteen  hun- 
dred thousand  dollars,  that  its  mortgage  debt  was  eight  hun- 
dred thousand  dollars,  evidenced  by  bonds  to  mature  Decem- 
ber 1st,  1888,  bearing  interest  at  seven  per  cent.,  payable 
semi-annually.    The  contract  so  entered  into  provided  among 
other  things,  that  the  second,  third,  and  fourth  parties  agre(3 
to  use  the  bridge  as  covenanted  in  the  contract.     It  was  cov- 
enanted that  the  tolls  and  charges  over  and  for  the  use  oc 
said  bridge  and  its  tracks,  owned  by  the  first  party,  in  the 
transportation  of  freight,  passengers,  mails,  and  other  goods 
received  from  or  delivered  to  the  roads  of  said  second,  third, 
and  fourth  parties,  per  ton  and  per  passenger,  or  per  car,  en- 
gine, or  other  means  of  transfer  over  said  bridge,  shall  be 
fixed  on  signing  this  agreement,  and  shall  not  be  in  excess  of 
a  toll  or  charge  sufficient  to  produce,  in  the  aggregate  a  sum 
equal  to  the  cost  and  expense  of  keeping  in  repair  and  taking 
care  of  said  bridge,  paying  a  dividend  semi-annually  of  6  per 
cent,  on  the  capital  stock  of  fifteen  hundred  thousand  dollars, 
the  interest  upon  the  bonds  as  the  same  shall  become  pay- 
able, a  sinking  fund  sufficient  to  pay  oflf  the  bonds  of  eight 
hundred  thousand  dollars  at  maturity,  the  amount  necessary 
to  keep  up  the  corporate  organization  of  the  first  party,  with 
its  proper  officers  and  servants,  and  such  taxes  as  may  bo  . 
chargeable  against  the  bridge  company  on  said  bridge  or 
other  property  appertaining  thereto  or  otherwise.     And  it 
was  further  provided  that  the  charges  and  tolls  shall,  from 
year  to  year,  be  reduced  in  proportion  to  the  reduction  of  in- 
terest on  the  bonds,  by  the  operation  of  said  sinking  fund, 
and  the  tolls  and  charges  should  always  be  the  same  to  each 
of  the  second,  third,  and  fourth  parties ;  that  the  tolls  and 
charges  to  other  railroads  or  railroad  companies,  for  like  use 
of  the  bridge  and  the  approach  owned  by  the  first  party, 
shall  not  be  less  than  those  charged  to  or  incurred  by  the 
parties  to  the  contract ;  that  all  such  tolls  and  charges  paid 
by  other  railroads  or  railroad  companies,  shall  be  applied 
to  and  form  a  part  of  the  fund  provided  for  the  payment  of 
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expenses,  sinking  fund,  interest,  dividends,  and  taxes,  the 
same  as  if  paid  by  the  second,  third,  and  fourth  parties  to 
the^ontract. 

Each  of  the  railroad  companies  parties  to  the  contract 
agreed  that  it  will  pass  over  the  said  bridge  all  the  freight, 
passengers,  mails,  express  matter,  and  other  goods  carried 
on  or  over  their  roads  to  and  from  Louisville,  and  to  and 
from  points  which  require  their  passage  over  the  Ohio  river 
at  or  near  Louisville,  during  the  existence  of  the  agreement. 

The  fourth  party,  the  Louisville  and  Nashville  Kailroad 
Company,  covenanted  with  each  of  the  other  parties  to  de- 
liver to  the  party  of  the  first  part,  the  Louisville  Bridge  Com- 
pany, to  be  passed  over  said  bridge,  or  the  parties  of  the 
second  or  third  parts,  or  to  such  other  railroad  company  or 
companies  as  may,  for  the  time  being,  be  transporting  freight, 
passengers,  mails,  express  matter,  and  other  goods  over  the 
bridge,  all  the  freight,  passengers,  mails,  express  matter,  and 
other  goods  carried  on  or  over  its  roads,  or  any  part  thereof, 
destined  for  Jeflfersonville,  in  the  State  of  Indiana,  or  any 
other  points  which  require  their  passage  over  the  Ohio  river 
at  or  near  Louisville,  during  the  existence  of  the  agreement, 
and  will  charge  on  said  traffic,  in  addition  to  its  rates  for 
transportation  service,  the  then  established  rates  of  tolls  and 
charges  provided  for  the  use  of  said  bridge  and  approaches, 
and  punctually  pay  the  said  tolls  and  charge  to  the  first 
party. 

The  approach  to  said  bridge  at  the  north  end  thereof  was 
owned  by  the  second  party,  the  Jeffersonville,  Madison  and 
Indianapolis  Kailroad  Company,  and  the  third  party,  the 
Ohio  and  Mississippi  Railroad  Company,  agreed  with  the 
second  party  to  use  said  approach  to  said  bridge  in  going 
into  and  over  said  bridge,  and  it  was  agreed  between  said 
second  and  third  parties  that  all  the  trains,  cars,  and  engines 
passing  over  said  approach,  and  over  said  bridge,  shall  be 
under  the  control  and  direction  of  the  second  party,  and  that 
whatever  rules  are  prescribed  for  the  government  of  the 
trains,  cars,  and  engines,  of  the  second  party,  in  the  prem- 
ises, shall  be  equally  applicable  to  the  trains,  ears,  and  en- 
gines of  the  third  party,  each  being  dealt  witli  alike.     And 
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the  second  party  covenanted  to  furnish  all  needful  and  suffi- 
cient en^^ines  for  the  service  so  provided  for,  and  at  all  times 
to  transfer  with  the  same  promptness  and  care  over  said 
bridge  the  trains,  cars,  engines,  and  traffic  of  the  partieb  of 
the  third  and  fourth  parts  that  it  does  the  trains,  cars,  en- 
gines, and  traffic  received  from  or  to  be  delivered  to  its  own 
road,  the  intention  being  that  each  of  the  parties  shall  enjoy 
equal  facilities  over  said  approach  and  bridge. 

A  reasonable  compensation  is  provided  for,  to  be  paid  to 
the  said  party  of  the  second  part,  for  the  service  so  to  be 
rendered,  and  to  be  apportioned  between  the  parties  to  the 
contract  in  proportion  to  the  service  to  each,  per  ton,  and 
per  passenger,  or  per  car,  engine,  or  other  means  of  trans- 
portation. 

It  is  further  provided  that  the  contract  shall  continue  in 
force  and  operation  until  it  shall  be  terminated  by  some  one 
of  the  parties  thereto,  giving  notice  in  writing,  to  the  other 
parties,  of  its  intention  to  terminate  the  same  at  the  expira- 
tion of  two  years  from  the  giving  of  such  notice ;  at  the  ex- 
piration of  which  two  years  the  same  shall  terminate  as  to 
all  the  parties  thereto  included  in  such  notice. 

It  was  shown  by  the  testimony  that  the  rates  of  tolls  and 
charges  upon  said  bridge  have  decreased  per  ton  and  per 
passenger,  as  the  volume  of  the  traffic  over  the  bridge  has  in- 
creased. Since  the  contract  was  entered  into  the  Louisville, 
New  Albany  and  Chicago  Eailroad  Company,  and  the  Louis- 
ville, Evansville  and  St.  Louis  Eailroad  Company,  have  been 
allowed  to  use  said  bridge  and  its  approaches  in  substantial 
accordance  with  the  provisions  of  the  contract.  It  was  also 
shown  by  the  testimony  that  some  years  ago  an  arrangement 
was  made  whereby  the  dividends  agreed  to  be  paid  upon  the 
capital  stock  of  the  bridge  company,  were  reduced  from  6  to 
4  per  cent,  semi-annually,  and  that  the  sinking  fund  pro- 
vided for  by  the  contract  is  now  sufficient  to  pay  oflf  the 
bonds,  and  that  they  will  be  paid  when  they  mature,  in  De- 
cember, 1888. 

The  indebtedness  of  the  Kentucky  and  Indiana  Bridge 
Company,  the  petitioner,  is  one  million  dollars,  represented 
by  5  per  cent,  bonds,  on  the  bridge,  and  four  hundred  thou- 
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sand  dollars  upon  the  belt  road,  represented  by  5  per  cent, 
bonds.  The  capital  stock  of  the  petitioner  is  one  million 
seven  hundred  thousand  dollars.  The  petitioner  bought  the 
required  embankment  and  right  of  way  leading  from  New 
Albany  in  the  direction  of  Water  street  and  gave  it  to  the 
Ohio  and  Missippi  Railroad  Company  as  an  inducement  for 
that  company  to  build  to  the  bridge  of  the  petitioner.  On 
the  4th  of  February,  1888,  the  superintendent  of  the  Ohio 
and  Mississippi  Railroad  Company  gave  notice  to  the  Louis- 
ville Bridge  Company  that  at  twelve  o'clock  noon  of  that  day 
that  raih'oad  company  would  cease  to  use  the  bridge  of  the 
Louisville  Bridge  Company,  and  that  the  engines  of  the 
bridge  company  must  not  go  into  the  yard  of  the  Ohio  and 
Mississippi  Railroad  Company. 

In  November,  1887,  the  charge  for  switching  by  the  Louis- 
ville Bridge  Company  was  discontinued,  and  a  circular  was 
issued  that  until  further  notice  no  charge  will  be  made  for 
switching  to  or  from  its  bridge  loaded  cars  passing  over  said 
bridge  and  paying  established  tolls,  but  that  the  usual  charge 
will  be  made  for  switching  loaded  cars  that  do  not  pass  over 
tl'.-^  bridge. 

Neither  the  Louisville  Bridge  Company  nor  the  Kentucky 
vud  Indiana  Bridge  Company  is  a  member  of  any  of  the  as- 
sociations that  fix  rates  from  points  north  of  the  Ohio  river 
and  Louisville  to  points  south  of  Louisville.  The  Louisville 
Railroad  Company  does  not  own  or  operate  any  line  of  rail- 
road north  of  the  Ohio  river.  Through  rates  from  points 
north  of  the  Ohio  river  to  points  south  of  the  Ohio  river  are 
made  ])y  agreement  of  the  roads  north  of  the  river  and  those 
south  of  the  river  upon  terms  and  conditions  assented  to  by 
the  companies  making  such  rates,  and  through  bills  of  lading 
are  issued  pursuant  to  such  agreements.  There  are  many 
points  north  of  the  Ohio  river,  and  there  are  many  points 
south  of  the  Ohio  river,  to  which  through  bills  of  lading  are 
not  issued,  and  through  rates  not  made. 

The  defendant  company  has  arrangements  with  the  four 
roads  entering  Louisville  from  the  north  side  of  the  Ohio 
river  by  the  Louisville  bridge  for  interchanging  freight  traf- 
fic, upon  terms  and  conditions  agreed  upon  between  them, 
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jiud  the  defendant  refuses  to  receive  freights  from  those 
roads  excepting  upon  the  terms  and  conditions  agreed  upon. 
If  those  roads  bring  freight  to  Louisville  in  violation  of  the 
agreements,  the  defendant  company  refuses  to  receive  and 
transport  such  freight,  except  as  a  local  Louisville  shipper, 
and  the  freight  so  received  is  treated  the  same  as  freight  ten- 
dered for  shipment  by  Louisville  shippers. 

The  defendant  company  has  no  arrangements  for  inter- 
change of  traffic  with  the  Kentucky  and  Indiana  Bridge  Com- 
pany, and  therefore  refused,  at  the  time  this  proceeding  was 
commenced,  to  receive  freight  from  that  company,  unless  de- 
li verod  to  the  defendant  at  its  various  freight  stations,  TvJiere 
it  otfercMl  to  receive  tlie  freight,  issue  bills  of  lading,  and  con- 
tract for  its  transportation  upon  the  same  terms  and  condi- 
tions it  roceiv«Hl  like  kinds  of  freight  from  the  Louisville 
ship[)ers  ;  and  its  agents  were  instructed  to  only  receive 
freight  and  deliver  property  to  the  Kentucky  and  Indiana 
Bridge  Company  at  its  regular  freight  stations  in  Louisville 
on  the  saine  terms  and  conditions  that  the  Louisville  ship- 
pers receive  and  deliver  freight.  This  position  was  with- 
drawn on  the  hearing  and  the  defendant  admitted  that  so  far 
as  any  additional  expense  and  trouble  were  concerned  the 
juncticm  at  Seventh  street  and  Magnolia  avenue  might  be 
regarded  as  a  suitable  place  for  receiving  and  delivering 
freight  cars, 

OPINION   AND   CONCLUSIONS. 

The  petitioner  in  this  proceeding  raises  several  important 
and  far-reaching  questions.  It  claims  to  be  a  common  car- 
rier within  the  meaning  of  the  Act  to  regulate  commerce,  en- 
gaged in  the  transportation  of  passengers  and  property  from 
one  State  to  another  by  means  of  a  line  of  railroad.  It  also 
chdms  as  such  common  carrier  to  be  entitled  to  the  same  fa- 
cilities for  the  interchange  of  traffic  with  the  defendant  at  a 
point  selected  by  itself  that  the  defendant  aflfords  to  other 
lines  at  its  regular  yards  and  depots,  and  further  demands 
like  interchanges  of  traffic  with  the  defendant  for  other  lines 
of  railroad  that  make  use  of  the  petitioner's  bridge.  The  re- 
sults aimed  at  are,  therefore,  that  through  routes  and  through 
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xAtes  shall  be  established  by  the  defendant  over  the  bridge 
of  the  petitioner,  and  that  any  contract  obligations  the  de- 
fendant may  have  previously  entered  into  or  other  consider- 
ations, public  or  private,  must  ;)ield  to  the  mandate  of  the 
statute,  as  interpreted  by  he  petitioner. 

The  claim  is,  in  effect,  that  carriers  in  serving  the  public 
shall  be  compelled  to  use  the  petitioner's  bridge  as  part  of 
their  transportation  lines,  and  that  the  statute  affords  suffi- 
cient warrant  for  this  demand. 

If  the  claim  of  the  petitioner  can  be  sustained  any  other 
bridge  used  for  the  passage  of  railroad  trains  may  insist  on 
similar  rights,  and  any  fi-action  of  a  road  may  ally  itself  of 
right  to  the  railroad  system  of  the  country  on  equal  terms, 
l^pon  this  hypothesis  the  unification  of  the  railwaj^  of  the 
country  has  become  an  accomplished  fact,  and  through 
J^ntes  and  through  joint  rates  must  follow  wherever  they 
J»ay  be  demanded.  This  sweeping  interpretation  does  not 
st^^m  to  be  the  fair  and  legitimate  construction  of  the  A^t  to 
^^gnlate  commerce. 

The  power  to  regulate  commerce  was  conferred  upon  the 
General  Government  for  public  purposes,  and  its  exercise 
^ast  be  assumed  to  be  in  consonance  with  those  purposes. 
The  most  impoi-tant  of  these  purposes  arc  that  commerce 
''^monp;  the  States  shall  be  free,  and  not  hindered  or  ob- 
stnictod  in  its  movements,  nor  burdened  by  exactions  im- 
posed by  any  other  authority  than  Congress.  But  Congress 
<loes  not  create  the  carriers  of  commerce,  nor  sustain  any  re- 
Ijitions  to  them  except  as  they  engage  in  that  business,  In- 
<hviduals  and  corporations  may  engage  in  interstate  com- 
merce and  their  business  thus  become  subject  to  such  regu- 
I'^tion  as  Congress  may  prescribe.  These  regulations  very 
projHTly  include  reasonable  charges,  and  the  prohibition  of 
«dl  unjust  discriminations  and  undue  preferences,  to  the  end 
tliat  equality  may  be  maintained  among  the  citizens  of  the 
country  in  the  conduct  of  their  business.  But  the  law  does 
Dot  require  any  one  to  engage  in  commerce,  nor  make  it  ob- 
latory to  foster  any  particular  instrumentality  of  commer- 
cial intercourse,  whether  a  bridge  or  a  railroad.  The  free- 
dom of  citizens  and  corporate  organizations  of  citizens  to 
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select  such  instrumentalities  as  they  may  prefer  for  trans- 
portation uses  is  unimpaired.  And  apart  from  the  enact- 
ments to  secure  justice  and  equality  in  transportation  the 
numerous  matters  that  precede  and  attend  the  business  of 
enga<^ing  in  commerce  among  the  States,  including  the  cre- 
ation of  the  carriers,  their  corporate  powers,  the  character  of 
their  cars,  the  precautions  for  safety,  their  depots  for  receiv- 
ing and  discharging  traffic,  and  their  business  arrangements 
for  continuous  shipments  of  traffic,  are  left  to  the  jurisdic- 
tions under  which  they  have  their  origin. 

Tlie  cautious  legislation  of  Congress  applies  to  the  move- 
ments of  commerce  by  the  agencies  described  in  the  law, 
when  the  movement  is  not  wholly  within  a  State.  The  pub- 
lic concern  is  in  the  freedom  and  expedition  of  the  movement 
and  the  reasonableness  and  equality  of  cost,  and  not  in  any 
particular  agency  over  which  the  movement  takes  place. 
Tlie  act  takes  cognizance  of  carriers  in  their  relations  to  the 
interstate  business  they  engage  in,  and  its  great  purpose  is 
that  the  business  shall  be  conducted  justly  and  impartially, 
and  that  reasonable  accommodations  may  at  all  times  be  af- 
forded to  the  public.  As  was  said,  in  substance,  by  the  Su- 
preme Court  in  the  Express  cases  :  The  public  interest  is  in 
the  transportation,  and  not  in  the  agencies  by  which  it  is 
secured,  provided  they  are  such  as  to  insure  reasonable 
promptitude  and  safety.  (117  U.  S.  24 ;  2  Morawetz  on  Car., 
sec.  1118.) 

The  duties  of  interstate  carriers  toward  each  other  relate 
to  the  important  public  purposes  the  law  has  in  view.  The 
questions  presented  are  properly  considered,  therefore,  on 
the  theory  that  the  public  interests  are  of  primary  concern, 
and  that  the  private  interests  of  carriers,  or  auxiliary  agen- 
cies, are  only  important  in  the  sense  that  the  public  may  be 
reasonably  and  adequately  served.  The  petitioner  should 
show  that  the  complaint  involves  more  than  a  mere  conten- 
tion about  a  mode  of  establishing  a  through  routfe  or  rate, 
and  that  the  public  interests  are  in  some  manner  affected  by, 
or  concerned  in  the  controversy. 

Railroad  carriers  are,  with  few  exceptions,  creatures  of 
State  laws  defining  their  powers  and  duties,  and  in  the  ab- 
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sence  of  other  authority,  their  sphere  is  within  the  State  by 
which  they  are  created.  By  congressional  legislation  many 
years  ago  State  roads  were  authorized  to  connect  with  the 
roads  of  other  States,  and  form  continuous  lines  of  transpor- 
tation at  through  rates.  The  creation  of  such  lines,  and  the 
basis  on  which  they  might  be  formed  in  respect  to  rates  and 
interchanges  of  traffic,  were  left  to  the  discretion  of  connect- 
ing roads.  They  might  enter  into  arrangements  with  other 
lines  or  roads,  and  with  such  roads  as  they  might  deem  ex- 
pedient, or  they  were  at  liberty  to  decline.  The  continuous 
shipment  and  through  rate  were  voluntary  and  not  compul- 
sory. A  State  road,  however,  when  it  engages  in  commerce 
among  the  States  enters  a  field  over  which  the  General  Gov- 
ernment has  jurisdiction,  and  must  conform  to  the  lawfully 
prescribed  regulations  for  conducting  that  business.  The 
Act  to  regulate  commerce  applies  to  common  carriers  engaged 
in  the  transportation  of  passengers  or  property  by  railroad, 
or  by  railroad  and  water  when  under  a  common  control,  man- 
agement or  arrangement,  for  a  continuous  carriage  or  ship- 
ment from  one  State  or  Territory  to  another,  and  such  car- 
riers are  required  according  to  their  respective  powers  to 
afiford  all  reasonable,  proper  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines,  and  for  the 
receiving,  forwarding  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  to  those  connecting 
therewith,  and  are  forbidden  to  discriminate  in  their  rates 
and  charges  between  such  connecting  lines. 

The  statute  assumes  the  existence  of  connecting  lines  and 
of  arrangements  for  continuous  carriage  or  shipment,  and 
directs  its  enactments  to  business  of  that  character. 

By  act  of  Congress  of  June  15,  1866,  incorporated  in  sec- 
tion 5258  of  the  United  States  Revised  Statutes,  it  is  enacted 
that  "  every  railroad  company  in  the  United  States  whose 
road  is  operated  by  steam,  its  successors  and  assigns,  is 
hereby  authorized  to  carry  upon  and  over  its  road,  boats, 
bridges  and  ferries,  all  passengers,  troops.  Government  sup- 
plies, mails,  freight  and  property  on  their  way  from  any  State 
to  another  State,  and  to  receive  compensation  therefor,  and 
to  connect  with  roads  of  other  States  so  as  to  form  continuous 
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lines  for  the  transportation  of  the  same  to  the  place  of  des- 
tination." It  was  fuither  enacted  that  this  section  shall  not 
*'  be  construed  to  authorize  any  railroad  company  to  build 
any  new  road,  or  any  connection  with  another  road,  without 
authority  from  the  State  in  which  such  railroad  or  connec- 
tion shall  be  proposed."  The  effect  of  this  statute  is  to  en- 
able business  connections  between  railroads  of  different  States 
for  interstate  transportation,  to  be  lawftdly  made,  subject  to 
the  condition,  however,  that  such  connections  should  be 
formed  by  authority  from  the  State  in  which  they  might  be 
proposed  to  bo  made. 

The  statute  referred  to  authorizes  raUroads  of  one  State 
"  to  connect  with  roads  of  other  States  so  as  to  form  continu- 
ous lines  for  transportation  "  purposes.  The  Act  to  regu- 
late commerce,  as  its  title  indicates,  applies  to  the  business 
of  such  lines  when  formed.  It  prescribes  what  was  not  con- 
tained in  the  former  act,  the  rules  and  principles  by  which 
the  business  is  to  be  governed  and  the  pubUc  served.  So 
much  (^f  these  as  apply  to  this  case  have  been  cited. 

By  these  provisions  a  suitable  junction  of  lines,  for  "  the 
interchange  of  traffic  between  their  respective  lines,*'  for 
which  interchange  all  reasonable,  proper  and  equal  facilities 
must  be  aflorded,  is  implied,  for  it  is  enacted  that  "  this  shall 
not  be  construed  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another  car- 
rier engaged  in  like  business."  And  the  facilities  required 
to  be  airorded  must  be  reasonable  and  proper,  not  unreason- 
abki  or  improper.  The  act,  therefore,  specifies  certain  lim- 
itations within  which  interchanges  between  different  lines 
may  of  right  be  demanded. 

The  theory  of  the  petitioner  seems  to  be  that  the  right  to 
interchange  traffic,  and  thus  establish  a  continuous  line,  is 
unconditional,  and  that  one  carrier  may  approach  with  its 
tracks  the  road  of  another  carrier,  and  if  the  facilities  for  in- 
terchanging, in  the  form  of  depots,  yards,  sidings,  and  employ- 
ees, do  not  exist  at  the  point  of  contact,  they  must  be  provided. 

The  defendant  understands  its  obligation  under  the  statute 
to  be  more  limited,  and  these  differences  present  the  points 
of  contention  between  the  parties. 
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The  lii-st  question  that  arises  upou  the  merits  of  the  case 
is  whether  the  petitioner,  The  Kentucky  and  Indiana  Bridge 
Company,  is  a  couiniou  carrier  to  which  the  provisions  of  the 
net  are  made  applicable.  A  bridge  company  is  not  per  ae  a 
common  carrier.  It  no  more  suggests  the  duties  or  functions 
of  a  common  carrier  than  a  turnpike  company.  The  usual 
powers  of  a  carrier  may  undoubtedly  be  granted  to  a  bridge 
compan}',  or,  in  the  absence  of  constitutional  restrictions,  to 
a  banking  association,  but  the^^  have  not  yet  been  conferred 
upon  the  petitioner  in  this  case. 

It  has  been  decided  that  the  owner  of  a  toll-bridge  is  not  a 
common  carrier.  (JrUjfshy  v.  (ItappeU.,  5  Kich.,  443.  Mere 
forwarders  of  goods,  though  combining  the  character  of  ware- 
housemen, are  not  common  carriers.  Persons  so  employed, 
if  they  have  no  concern  in  the  vehicle  by  which  the  goods 
are  sent,  and  have  no  interest  in  the  freight,  are  not  liable  as 
common  carriers,  but  only  for  ordinary  diligence.  Angell 
on  (^^ii\,  08,  5  Jul. 

Courts  have  held  that  a  railroad  which  occasionally  carries 
goods  or  freight  in  pMssengcT  trains  is  not  a  common  carrier 
of  goods  in  sucli  trains,  Klkihs  v.  lioHton  aixd  Maine  li.  //., 
o  Fost.,  275.  And  tlie  sjune  rule  lias  been  applied  to  a  rail- 
road whicli  occasionally  carries  passengers  in  freight  trains. 
March  V.  Concord  Ji.  Ji.,  D  Fost.,  9. 

An  individual  may  l)oco:ne  a  common  carrier  by  simply 
en<'-a^n*n<'-  in  the  business  and  the  riL!;lits,  duties  and  liabilities 
of  a  common  carrirr  will  a])j)]y  to  him  by  reason  of  his  occu- 
pation. But  a  corpoiatiou  having  an  artificial  existence 
cr(\ated  bv  law  has  only  such  ri'j;lits  and  powers  as  are  con- 
f(^iTed  by  law,  or  necessarily  incidental  to  its  granted  powers. 
It  cannot  lawfully  cn.ra;^e  in  any  other  business  than  that 
authorized  bv  law,  and  if  it  does  so  its  acts  are  ultra  vires, 
*'T1m^  ])ublic  ar(^  intc^rested  in  restraining  corporations  to  the 
iMijovmcnt  of  tlie  ])r('cise  frincliise  granted  and  the  exercise 
of  the  powers  (  xprcssly  ccMiferred,  and  the  incidental  powers 
essential  to  the  c^x press  power.  Shareholders  are  also  inter- 
ested in  keeping  their  trustees,  the  governing  boards,  within 
the   limits   of   the    delegated   power   with   which    they   are 
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clothed."    First  NaL  Bank  v.  Ocean  NaL  Banh^  60  N.  T.  K 
294. 

The  powers  of  the  petitioner  conferred  by  its  charter  are 
cited  in  the  statement  of  facts  so  far  as  they  relate  to  the 
uses  and  purposes  of  its  bridge  and  tracks.  These  powers  are 
appropriate  and  ample  for  the  legitimate  functions  of  a  bridge 
company,  with  the  necessary  approaches  and  track  accom- 
modations for  railway  connections,  an  improvement  obviously 
of  great  importance  and  utility,  but  there  are  no  provisions 
in  the  charter  that  indicate  an  intention  to  create  a  common 
carrier  or  to  regulate  its  duties  as  a  carrier.  Its  powers  may 
be  fully  exercised  within  the  sphere  of  a  bridge  company 
proper,  and  require  apparently  unwarranted  implications  to 
embrace  those  of  a  common  carrier.  In  the  articles  of  asso- 
ciation of  the  bridge  company  the  object  and  purpose  of  the 
company  are  stilted  to  be  to  construct,  own  and  operate  a 
bridge  from  a  point  in  tlie  city  of  New  Albany  across  the 
Ohio  river  to  a  point  in  the  city  of  Louisville,  for  both  rail- 
way and  common  roadway  purposes,  together  with  a  cause- 
way, as  an  extension  of,  and  connection  with,  said  bridge. 
It  is  reasonably  clear  fi-om  the  provisions  of  its  charter  and 
its  articles  of  association,  that  the  petitioner  was  not  char- 
tered as  a  common  carrier  or  railroad  company,  but  to  con- 
struct and  maintain  a  bridge  as  a  means  of  transit  over  the 
Ohio  river,  with  the  approaches  thereto,  and  track  connec- 
tions with  the  railroads  entering  Louisville  and  New  Albany, 
on  either  side  of  the  river.  The  charter  contains  none  of  the 
provisions  usually  incorporated  in  railroad  charters  or  ex- 
pressed in  general  laws  defining  the  duties  and  powers  of  a 
company  as  a  carrier  of  passengers  and  property,  and  regu- 
lating its  management  or  business.  Consistently  with  the 
object  of  incorporation  as  a  bridge  company,  with  incidental 
facilities  of  connections  with  railways,  it  has  no  transporta- 
tion equipment  except  five  engines  used  for  switching  pur- 
poses, and  ten  passenger  coaches  for  local  transit  over  the 
river,  and  has  leased  the  use  of  the  bridge  to  the  Ohio  and 
Mississippi  Railroad  Company,  with  the  right  to  haul  all 
cars  for  through  shipments  over  the  bridge,  and  giving  that 
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company  a  preference  for  its  engines,  cars  and  trains  in  the 
use  of  the  bridge. 

It  publiiiheii  no  tarifiEs  except  the  tolls  for  crossing  the 
bridj^o,  which  specify  the  class  rates  per  hundred  pounds 
under  the  official  classification,  and  a  few  special  car-load 
rutes  upon  six  heavy  commodities. 

It  would  seem  that  the  authorities  of  Kentucky  did  not  re- 
j;iinl  the  petitioner  as  in  any  sense  a  railroad  company  or 
common  carrier,  as  no  mention  is  made  of  it  in  the  report  of 
the  railroad  commissioners  of  that  State  for  the  year  1887, 
iiud  no  report  from  the  company  appears  in  that  document. 

In  a  limited  and  local  sense  the  petitioner  exercises  the 
functions  of  a  common  carrier.  It  transfers  local  passengers 
over  the  bridge  between  Louisville  and  New  Albany,  and 
gathers  freight  at  New  Albany  and  in  Louisville,  and  bills  it 
to  the  railroads  entering  those  cities,  but  the  cars  used  for 
such  freight  are  ordered  from  the  companies  by  which  they 
are  transported.  The  freight  is  paid  for  by  the  ton  to  the 
road  furnishing  the  cars,  and  no  transportation  charge  is 
made  by  the  petitioner  for  freight  other  than  the  bridge  toll 
and  switching  charges.  All  through  traffic  is  hauled  over  the 
bridge  l)y  the  Ohio  and  Mississippi  Bailroad  Company,  the 
lessee  of  the  bridge,  with  its  own  engines  and  trainmen. 

This  limited  and  terminal  service  does  not  make  it  a  com- 
mon oarri(T  operating  a  line  of  railroad  for  interstate  trans- 
portation in  the  sense  of  the  Act  to  regulate  commerce.  It 
furnishes  an  important  and  very  useful  facility  for  such  lines 
in  moving  traffic,  and,  under  the  Act,  the  bridge  is  to  be 
deemed  a  part  of  the  line  of  any  railroad  company  that  oper- 
at(\s  it  in  connection  with  its  road.  Independently,  there- 
fon»,  as  a  bridge  company  it  is  not  such  a  common  carrier  as, 
under  the  Act,  to  require  an  interchange  of  traffic  of  a  through 
chara(*ter  with  other  carriers  engaged  in  such  business.  The 
two  bridges  as  Louisville  sustain  practically  the  same  relation 
to  the  carriers  that  use  them  for  interstate  transportation. 
If,  tlierefore,  tlie  petitioner  can  compel  interchanges  of  traf- 
fic with  the  defendant  on  the  Kentucky  side*  of  the  river,  the 
Louisville  Bridge  Company,  for  the  same  reasons,  can  compel 
interchanges  of  traffic  with  the  Ohio  and  Mississippi  Railroad 
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Company  on  the  Indiana  side,  and  any  other  bridge  company 
similarly  situated  would  have  the  same  right,  and  carriers 
would  be  obliged  to  form  through  routes  and  make  through 
rates  not  only  with  lines  using  such  bridges,  jbut  with  every 
bridge  that  might  establish  track  connections  for  that  pur- 
pose. This  is  certainly  not  required  by  the  present  statute. 
.  For  the  reasons  that  the  petitioner,  by  its  charter,  is  only 
a  bridge  and  transfer  company,  with  powers  limited  to  that 
business ;  that  it  has  no  equipment  except  five  engines  and 
ten  passenger  coaches ;  that  it  has  in  fact  no  line  except  its 
bridge  and  the  approaches  thereto  connecting  it  with  lines  of 
road ;  that  it  does  not  haul  or  handle  through  traffic  over  the 
bridge ;  that  it  does  not  issue,  file  and  publish  any  tarifls, 
except  for  the  bridge  tolls,  and  pays  like  other  shippers  for 
freight  collected  and  shipped  by  it  in  the  cars  of  other  roads 
ordered  and  furnished  for  the  purpose ;  that  it  has  no  con- 
cern in  the  vehicles  by  which  the  goods  are  transported  and 
no  interest  in  the  freight  charges,  it  is  not  a  common  carrier 
within  the  purview  of  the  Act  to  regulate  commerce,  but  at 
most  only  a  quasi  carrier,  and  therefore  cannot  maintain  this 
proceeding  on  that  ground. 

But  although  not  in  the  proper  sense  a  common  carrier  the 
petitioner  engages  in  certain  traffic  operations  which  require 
the  co-operation  of  other  roads  to  render  them  useful  to  the 
public  and  valuable  to  the  petitioner.  Its  relation  to  traffic 
consists  in  the  collection  of  freight  at  Louisville  and  New- 
Albany  all  bearing  Louisville  rates  and  which  when  intended 
for  points  on  defendant's  road,  is  loaded  in  cars  ordered  from 
the  defendant.  The  defendant  has  at  all  times  been  willing 
to  receive  and  deliver  this  traffic  at  its  regular  yards  and  de- 
pots in  Louisville,  but  until  the  time  of  the  hearing  was  un- 
willing and  refused  to  interchange  the  traffic  at  Seventh  street 
and  Magnolia  avenue  for  the  reason  that  that  point  was  not 
strictly  a  freight  yard  or  depot. 

On  the  hearing,  however,  and  subsequently  in  a  brief  filed, 
the  defendant,  by  its  counsel,  conceded  that  Seventh  street 
and  Magnolia  avenue  may  be  regarded  as  a  proper  point  for 
the  interchange  of  traffic  between  the  parties  so  far  as  the 
trouble  and  expense  of  the  interchange  is  concerned,  and  that 
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as  to  traffic  to  or  from  points  on  the  terminal  railway  of  peti- 
tionc^r  in  Louisville,  which  pays  Louisville  local  rates,  and  is 
not  destineJ  to  cross  the  river  at  Louisville,  the  petitioner  is 
a  carrier  de  facto  though  not  dejure;  and  that  if  the  Com- 
mission should  he  of  opinion  that  the  statute  gives  the  right 
of  interchiinge  to  one  who  is  only  a  carrier  c/dy^c^r;,  then  that 
the  })t'titioucr  may  be  entitled  to  demand  an  interchange  of 
that  kind  of  traffic  at  the  point  mentioned.  It  was  insisted, 
liow(  ver,  that  the  petitioner  is  not,  by  its  charter,  a  common 
carrier,  and  -that  a  corporation  cannot  lawfully  demand  an 
interchange  of  freight  unless  it  can  show  that  it  is  of  right, 
as  well  as  in  fact,  a  common  carrier.  That,  therefore,  the 
right  to  demand  an  interchange  of  that  kind  of  traffic  belongs 
to  the  shippers  or  consignees  at  Louisuille,  and  not  to  the 
petitioner. 

This  summarizes  the  position  of  the  defendant.  It  says 
substantially:  "We  will  exchange  with  the  petitioner  all 
freight  tendered  to  us  or  to  be  received  from  us  at  the  track 
connection  at  Seventh  street  and  Magnolia  avenue  bearing 
local  Louisville  rates  in  the  same  manner  and  on  the  same 
t(  rms  as  at  our  regular  yards  and  depots,  waiving  the  objec- 
tions that  the  point  of  exchange  is  not  at  a  depot  and  the 
petitioner  not  a  common  carrier,  and  we  do  so  because  the 
public  will  be  accommodated,  and  the  additional  expense  and 
trouble  of  the  interchange  at  that  point  are  too  unimportant 
to  contend  about,  and  because  the  question  of  rates  is  not 
involved.  But  as  to  through  freight  crossing  the  river  in 
cither  direction  coming  from  or  destined  to  other  lines,  that 
presents  a  dillcrent  question,  for  it  involves  joint  through 
rates  and  our  contract  obligations  with  the  Louisville  bridge 
in  which  we  have  an  interest,  and  with  other  lines  parties  to 
that  contract,  upon  which  question  we  have  a  right  to  be 
consulted." 

The  contention  of  the  defendant  seems  neither  unreason- 
able nor  unlawful.  Its  waivei^  of  its  legal  right  to  receive 
and  deliver  freight  at  its  depot  and  its  consent  to  the  inter- 
change at  the  track  connection,  notwithstanding  the  opposite 
position  taken  in  its  answer,  are  reasonable  and  proper  to  be 
dune.     The  interchange  at  that  point  is  feasible  by  reason 
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of  side  tracks  and  switching  facilities,  and  it  is  in  the  public 
interest.  This  compliance  with  the  petitioner's  demand  sat- 
isfies so  much  of  the  complaint  as  the  petitioner  can  law- 
fully press  assuming  it  to  be  a  de  facto  carrier  or  a  forwarder 
or  sliipper. 

The  petitioner  also  asks  that  the  defendant  may  be  com- 
pelled to  interchange  through  traflSc  passing  over  its  bridge 
from  and  to  the  Ohio  and  Mississippi  railroad.  This  is,  in 
substance  a  demand  that  the  defendant  shall  make  a  through 
route  with  the  Ohio  and  Mississippi  Bailroad  Company  over 
the  petitioner's  bridge.  This  the  petitioner  has  no  right  to 
demand.  It  has  lawful  right  to  secure  business  for  its  bridge, 
to  make  contracts  with  railroads  and  others  for  its  use,  but 
it  has  no  authority  to  compel  a  carrier  to  make  its  bridge  a 
part  of  its  line  of  road  and  to  enter  into  a  business  connec- 
tion with  another  carrier  in  order  that  the  traffic  may  pass 
over  its  bridge.  The  petitioner  has  no  interest  as  a  carrier 
in  the  transportation  itself.  It  does  not  haul  this  traffic,  but 
it  is  hauled  by  the  Ohio  and  Mississippi  Company.  It  is  not 
a  party  to  any  through  rates.  Its  interest  is  in  the  tolls  or 
compensation  for  the  use  of  its  bridge  and  the  switching 
charges  over  its  terminal  connections  with  railroad  lines. 
Complaint  for  refusing  to  make  a  through  route  or  through 
rates  with  the  Ohio  and  Mississippi  railroad  should  come 
directly  from  that  company.  There  is  no  evidence  in  this 
proceeding,  other  than  the  allegations  of  the  petitioner,  that 
the  Ohio  and  Mississippi  Railroad  Company  desires  such  in- 
terchanges of  traffic  and  through  rates,  although  it  was  so 
argued  by  counsel.  The  fact  that  the  defendant's  refusal 
rests  solely  on  the  use  of  the  petitioner's  bridge  does  not 
authorize  the  petitioner  to  litigate  the  question.  That  con- 
troversy, if  any,  is  with  the  Ohio  and  Mississippi  Baihroad 
Company,  and  that  company  is  the  party  to  institute  a  com- 
plaint and  prosecute  it.  No  order  can  be  made  for  or  against 
a  carrier  unless  it  is  a  party  to  the  record. 

But  if  the  petitioner  could  legitimately  institute  a  proceed- 
ing for  the  benefit  of  the  Ohio  and  Mississippi  Railroad  Com- 
pany it  could  not  maintain  this  proceeding  on  the  facts  pre- 
sented.    The  question  is   not  whether  an  interchange  of 
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business  between  the  Ohio  and  Mississippi  Bailroad  Com- 
pany and  the  defendant,  under  arrangements  for  continuous 
shipments,  whether  on  joint  through  rates  or  otherwise,  shall 
take  place  at  all.  The  defendant  insists  it  has  not  refused, 
but  the  contention  is :  How  this  shall  be  done. 

The  interchange  of  traffic  at  through  rates  between  the 
Ohio  and  Mississippi  railroad  and  the  defendant  has  been 
carried  on  for  many  years  over  the  Louisville  bridge,  under 
a  contract  to  which  both  of  these  companies  and  others  were 
parties,  and  which  is  still  in  force,  and  the  exchanges  of 
Ir eight  and  passengers  were,  made  at  the  regular  depots  and 
yards  of  the  defendant  in  the  city  of  Louisville.  The  ques- 
tion presented  is  whether  the  Ohio  and  Mississippi  Bailroad 
Company,  through  the  petitioner,  can  compel  the  defendant 
to  make  such  interchanges  over  the  petitioner's  bridge,  and 
at  a  point  where  the  defendant  has  no  depot  or  employees 
stationed  and  at  some  distance  from  its  regular  yards  and 
depots.  Unless  the  statute  is  imperative  that  one  carrier 
may  connect  its  tracks  and  require  a  business  connection 
A%  ith  another  carrier  at  any  point  it  may  select,  this  cannot 
be  done.  A  railroad  company  has  the  right  to  establish  de- 
jiots  for  receiving  and  delivering  freight  and  passengers.  It 
is  not  bound  to  receive  or  deliver  them  elsewhere  unless  ex- 
]»ressly  required  to  do  so  by  statute.  A,,  T.  cfe  S.  liailroad 
V.  /A,  ^V.  ik  (>.  liailroacl,  110  IT.  S.,  681.  It  was  ruled  in 
that  case  that  it  does  not  follow  as  a  necessary  consequence 
from  the  statutory  right  of  a  connection  of  tracks,  or  a  pro- 
hibition against  undue  or  unwarrantable  discrimination  in 
lai-ilities,  that  any  railroad  company  which  forces  a  connec- 
tion of  its  road  with  that  of  another  company  has  a  right  to 
lequire  the  company  with  which  it  connects  to  do  a  through 
business  at  joint  rates  at  the  place  of  junction,  if  it  does  a 
.similar  business  with  any  other  company  at  another  point 
and  under  dissimilar  circumstances.     Ibid,,  683. 

The  Act  to  regulate  commerce  adds  materially  to  the  pro- 
vision of  the  constitution  of  Colorado  under  consideration 
In  that  case,  but  many  of  the  general  principles  so  strongly 
and  clearly  expressed  by  the  Chief  Justice  may  still  be  safely 
consulted. 
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The  consequences  of  a  principle  sought  to  be  applied  are 
sometimes  a  fair  test  of  its  soundness.  If  it  be  assumed 
that  one  road  can  make  a  track  connection  with  another  at 
any  point  it  may  choose  and  then  demand  a  business  con- 
nection on  the  same  terms  as  may  be  afforded  to  other  roads 
elsewhere,  the  practical  effect  is  to  make  an  initial  carrier 
dominant  over  all  connecting  carriers  to  any  remote  point  of 
shipment.  , 

The  authority  given  by  law  to  connect  roads  so  as  to  form 
continuous  lines  of  transportation  implies  that  these  connec- 
tions are  to  be  formed  by  mutual  agreement.  And  the  pro- 
vision that  such  lines  must  afford  all  reasonable,  proper  and 
equal  facilities  for  moving  traffic  to  other  lines  also  implies 
inquiry  into  the  reasonableness  and  propriety  of  the  facilities 
demanded  in  any  case.  Unless  a  carrier  can  be  protected 
against  an  unreasonable  demand  for  an  interchange  of  busi- 
ness at  an  inconvenient  place,  or  at  a  sacrifice  of  its  inter- 
ests, it  may  be  subjected  to  serious  injury  and  lose  proper 
control  of  its  own  business,  and  the  effect  may  be  to  retard 
instead  of  to  accelerate  transportation. 

It  would  seem  to  follow  that  a  carrier  is  not  arbitrarilv, 
and  under  any  circumstances,  required  to  erect  depots,  yards 
and  sidings,  and  maintain  a  force  of  employees  necessary  for 
business  interchanges,  at  any  point  where  another  carrier 
may  locate  a  track  connection,  and  that  the  necessary  faciU- 
ties  are  ordinarily  supplied  when  afforded  at  regular  depots 
sufficient  for  the  purpose.  Certain  implications  may  some- 
times be  allowed  to  give  full  effect  to  general  enactments,  but 
when  a  right  or  duty  is  demanded  under  an  implication  that 
is  doubtful  or  plainly  inconsistent  with  other  rights  it  is  safer 
to  await  positive  legislative  action  thereon.  In  exceptional 
cases,  involving  a  necessity  for  business  connections  else- 
where by  reason  of  the  opening  of  a  new  line,  or^  the  volume 
of  business  to  be  accommodated,  it  may  be  assumed  that 
carriers  will  find  it  to  their  interest  to  make  suitable  provision 
for  them ;  or  the  peculiar  facts  of  the  case  might  warrant  ap- 
propriate action  to  enforce  the  interchange. 

In  this  case,  the  defendant,  it  is  understood,  makes  no  ob- 
jection to  receiving  and  delivering  through  freight  carried 
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over  the  petitioner's  bridge  at  local  Louisville  rates  the  same 
as  for  any  other  Louisville  shipper  or  consignee.  It  appears 
in  evidence  that  the  defendant  company  has  arrangements 
with  the  four  roads  entering  Louisville  from  the  north  side 
of  the  Ohio  river  by  the  Louisville  bridge  for  interchanging 
freight  traffic  upon  terms  and  conditions  agreed  upon  between 
them,  and  the  defendant  refuses  to  receive  freight  from  those 
roads  except  upon  the  terms  and  conditions  agreed  upon.  If 
those  roads  bring  freight  to  Louisville  in  violation  of  the 
agreement,  the  defendant  refuses  to  receive  and  transport 
such  freight  except  as  a  local  Louisville  shipper,  and  the 
freight  so  received  is  treated  the  same  as  freight  tendered  for 
shipment  by  Louisville  shippers. 

The  Ohio  and  Mississippi  railroad  is  one  of  the  roads  with 
which  the  agreement  referred  to  in  the  testimony  was  made. 
Under  its  agreement  it  has  the  same  rights  for  interchange 
of  traffic  with  the  defendant  over  the  Louisville  bridge  as  the 
other  roads  that  enter  Louisville  by  that  bridge,  and  when  it 
violates  that  agreement  by  bringing  its  freight  over  the  pe- 
titioner's bridge  its  freight  is  not  refused,  but  is  received  as 
from  Louisville  shippers.  The  same  rule  is  applied  to  the 
other  roads,  and  all  are  upon  an  equality  in  that  respect. 
The  Ohio  and  Mississippi  road  is  not  denied  any  privileges 
or  facilities  that  the  other  roads  enjoy.  Its  grievance  is  that 
its  rescission  of  its  contract  with  the  defendant  and  with  the 
Louisville  Bridge  Company  is  not  acquiesced  in,  and  that 
exceptional  facilities  are  not  afforded  it.  It  is  not  shown 
that  any  controlling  necessity  exists  for  the  change.  No 
reason  for  it  relating  to  transportation  appears  in  the  evi- 
dence.    Its  action  is  apparently  taken  from  choice. 

Incidental  to  the  question  of  a  through  route  over  the  pe- 
titioner's bridge  and  terminal  tracks  as  matter  of  right  some 
other  facts  appear  in  the  testimony. 

By  a  provision  of  the  charter  of  the  defendant  (section  18) 
power  is  reserved  to  the  State  of  Kentucky  to  incorporate  a 
company  or  companies  to  build  a  railroad  or  railroads,  and 
that  any  and  all  such  railroad  or  railroads  thereafter  con- 
structed may  connect  and  join  with  the  railroad  of  tlie  de- 
fendant; and  the  same  section  also  enacts  "that  it  shall  not 
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be  lawful  for  any  other  company  or  any  other  person  or  per- 
sons to  travel  upon  or  use  any  of  the  roads  of  said  comt)anT 
(the  defendant)  or  to  transport  persons  or  property  thereon 
without  the  license  and  permission  of  the  president  and  di- 
rectors thereof." 

By  the  charter  of  the  petitioner  it  is  authorized  "  to  run 
any  line  of  railways  through  the  city  of  Louisville  .... 
to  connect  with  any  railway  bridge,  transfer  company  or 
depot,"  and  by  later  amendments  "  to  construct  such  line  or 
lines  in  the  county  of  Jefferson,  Kentucky,  as  may  be  necessary 
to  complete  the  connection  with  other  railways  or  depots." 

The  original  charter  contemplated  a  connection  at  a  depot, 
and  the  subsequent  amendments,  although  not  very  clear, 
might  seem  to  allow  a  connection  elsewhere,  but  that  is  by  no 
means  the  necessary  construction. 

An  amendment  to  the  defendant's  charter,  made  in  1860, 
provides  "  that  said  company  may  make  arrangements  with 
other  companies  for  through  freight  and  passage  from  distant 
points,  on  such  terms  as  they  may  agree  from  time  to  time." 
The  ordinances  of  the  city  qi  Louisville  granting  to  the  peti- 
tioner the  right  to  lay  its  tr^ks  in  that  city  provide  that  the 
petitioner  shall  permit  other  roads  desiring  to  connect  through 
such  portions  of  the  city  to  use  the  railway  tracks  laid  down 
pursuant  to  the  ordinances,  upon  conditions  specified  as  fol- 
lows :  "  That  before  entering  upon  the  use  of  said  tracks  said 
railway  company  shall  pay  to  the  Kentucky  and  Indiana 
Bridge  Company,  its  pro  rata  share  of  the  cost  of  construct- 
ing the  same,  including  damages  awarded  by  reason  of  the 
construction  thereof,  and  shall  bind  itself  by  contracts  with 
the  city  of  Louisville  for  the  benefit  of  all  parties  interested, 
that  it  will  contribute  its  pro  rata  share  toward  the  repair 
and  maintenance  of  said  tracks  and  toward  the  construction 
and  maintenance  of  any  additional  tracks,  and  of  any  gates, 
approaches,  culverts,  bridges  or  trestles,  or  fills,  that  may  be 
necessary  to  the  safe  and  efficient  use  of  said  tracks,  and 
towards  the  maintaining  of  such  watchmen  as  may  be  neces- 
sary to  the  proper  guarding  of  the  street  crossings,  and  such 
roads  shall  be  subject,  under  such  use,  to  all  the  provisions 
of  this  ordinance." 


\ 
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What  authority  the  city  of  Louisville  had  to  include  such 
conditions  in  its  ordinance  does  not  appear,  unless  from  a 
clause  in  the  petitioner  s  charter  authorizing  it  to  **  run  any 
number  of  lines  through  the  city  of  Louisville,  upon  such 
terms  as  may  be  prescribed  by  ordinance  of  said  city  of 
Louisville,  or  along  any  street  or  alley,  to  connect  with  any 
railway  bridge,  transfer  company  or  depot."  Whether  these 
conditions  have  any  force,  and  whether  they  may  apply  to 
interchanges  of  through  traffic  over  the  petitioner's  bridge 
and  tracks  in  Louisville,  may  be  controverted  questions,  but 
that  possible  contention  may  grow  out  of  them  is  apparent. 
They  may  fairl}'  be  considered,  therefore,  upon  the  question 
of  compelling  a  through  route. 

The  contract  of  June  5,  1872,  entered  into  by  the  Louis- 
ville Bridge  Company,  the  Jeflfersonville,  Madison  and  In- 
dianapolis Railroad  Company,  the  Ohio  and  Mississippi 
1{  lilway  Company  and  the  Louisville  and  Nashville  Railroad 
Company,  and  which,  by  its  terms,  was  to  continue  in  force 
until  the  expiration  of  two  years  after  written  notice  of  an 
intention  by  any  of  the  parties  to  recede  from  it,  is  strongly 
urged  by  the  defendant  as  a  valid  objection  to  a  compulsory 
interchange  of  through  traffic  with  the  Ohio  and  Mississippi 
railway  over  the  petitioner's  bridge. 

On  the  4th  of  February,  1888,  the  Ohio  and  Mississippi 
Railway  Company  gave  notice  of  its  intention  to  withdraw 
from  the  contract  at  twelve  o'clock  noon  of  that  day.  The 
two  years  stipulated  in  the  contract,  during  which  it  should 
continue  in  force  alter  notice,  will  not  expire  until  February 
4,  LSUO. 

I3y  the  contract  the  several  railroads  parties  to  it  agreed, 
among  other  things,  to  pass  over  the  Louisville  bridge  all 
the  freight,  passengers,  mails,  express  matter,  and  other 
goods  carried  on  or  over  this  road  to  and  from  Louisville, 
and  to  and  from  points  which  require  their  passage  over  the 
Ohio  river  at  or  near  Louisville  during  the  existence  of  the 
agreement. 

The  petitioner  claims  that  this  contract  was  abrogated  by 
the  provisions  of  the  Act  to  regulate  commerce.  The  de- 
fendant insists  that  it  is  unaffected  by  that  Act.     Whether 
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congressional  legislation  can  riglitfullj  impair  the  obligation 
of  a  valid  contract  was  not  discussed,  and  is  not  involved. 
As  the  powers  of  Congress  are  granted  powers,  it  may  be,  as 
some  argue,  a  fair  presumption  that  the  framers  of  the  Con- 
stitution understood  that  the  instrument  contained  no  actual 
or  implied  grant  of  power  to  destroy  the  obligation  of  a  eon- 
tract  in  view  of  the  careful  inhibition  of  the  exercise  of  such 
power  by  the  States.  On  the  other  hand,  if,  as  argued  by 
others,  contracts  must  be  deemed  entered  into  in  contempla- 
tion of  possible  legislation,  under  constitutional  powers,  that 
may  arrest  their  fulfillment,  and  therefore,  if  embraced  "within 
the  scope  of  the  power,  are  subject  to  legislative  authority ; 
nevertheless,  in  that  \'iew  the  purpose  to  annul  a  contract  by 
law  should  affirmatively  and  clearly  appear,  or  be  the  neces- 
sary effect  of  a  strict  construction  of  the  statute.  The  obli- 
gation  of  a  contract  is  its  binding  force  for  all  the  lawful  pur- 
pos(»s  for  which  it  was  made. 

Paiiies  to  contracts  may,  as  is  claimed,  be  indirectly  af- 
fected by  general  laws  rendering  the  performance  of  their 
agre(^ments  oppressive  or  otherwise  and  diminishing  or  en- 
lianciiig  their  value.  Revenue  laws  are  instances  of  this 
character.  Pmt  parties  are  not  relieved  from  the  obligation 
of  a  contract  because  its  performance  may  bo  more  burden- 
some to  one,  or  more  j^rofitable  to  another,  whether  by 
reason  of  legislation  or  other  causes.  A  tax  on  contracts 
does  not  f^ect  their  obligation  or  validity.  Moore  v.  Moore, 
47  N.  Y.  467. 

A  State,  in  the  exercise  of  its  sovereign  power  to  construct 
a  public  work,  cannot,  l)y  suspending  the  work,  escape  the 
obligation  of  its  contract.  Utinolds  v.  State  of  If.  Y.  89  N. 
Y.  3().  The  Act  to  re<irulate  commerce  does  not  directlv  nor 
indirectly  affect  the  contract  in  question.  It  adds  no  burden 
to  it  whatever.  The  contract  is  as  easy  of  performance  and 
as  beneficial  in  all  respects  as  before  the  Act.  It  was  en- 
tered into  under  statute  authority  and  was  valid  when  made. 
It  was  in  aid  of  commerce  and  beneficial  to  the  public  and 
io  the  parties.  It  is  not  repugnant  to  the  provisions  of  the 
Act.     It  is  not  like  pooling  contracts,  or  contracts  for  dis- 
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criminating  rates  and  rebates  which  are  invalid  without  a 
statute  declaring  them  void,  because  immoral  and  against 
public  policy.  It  belongs  to  the  class  of  contracts  expressly 
recognized  by  the  Act.  The  sixth  section  provides  that 
"  every  such  common  carrier  shall  also  tile  with  said  Com- 
mission copies  of  all  contracts,  agreementi,  or  arrangements 
with  other  common  carriers  in  relation  to  any  traflSc  affected 
by  the  provisions  of  this  Act  to  which  it  may  be  a  party." 

The  Act  affords  no  warrant  for  the  argument  that  it  abro- 
gates this  contract.  Even  in  England  where  the  power  of 
Parliament  is  supreme,  the  courts  have  ruled  that  the  legis- 
lative intention  to  annul  a  contract  should  appear  by  express 
enactment  or  be  necessarily  required  by  the  language  of  the 
act  strictly  construed,  a^,  A\  H.  Co.  v.  li.  Coni7's  Z.  H, 
Que^n^  B,  I)h\  231. 

But  the  Ohio  and  Mississippi  railway  says,  through  the 
petitioner,  "  the  Act  to  regulate  commerce  has  created  a  new 
light,  and  by  claiming  that  I  can  absolve  myself  from  the 
obligation  of  my  contract,  and  compel  those  with  whom  I 
contracted  to  support  me  in  my  course  and  enter  into  new 
and  different  relations  with  me." 

The  answer  is  that  the  law  does  not  authorize  this  to  be 
done,  and  that  the  new  right  is  not  absolute,  but  in  a  meas- 
ure conditional.  Laws  do  not  favor  violations  of  contracts, 
but  punish  parties  that  break  them.  If  it  be  said  that  the 
ccmtract  remains  valid,  but  the  defendant  must  submit  to  a 
])reach  of  it  and  lose  its  benefits,  and  resort  to  an  action  of 
dama.i^es  for  redress,  that  imputes  to  the  law  the  paradox 
that  the  contract  is  valid,  but  binds  no  one,  and  a  suit  may 
])(»  brought  for  the  breach  of  an  agreement  that  may  bo  law- 
fully broken. 

If  the  contract  is  valid,  as  it  clearly  is,  the  direct  and  sim- 
ple mode  of  dealing  with  it  is  to  regard  it  as  a  satisfactory 
and  valid  objection  to  the  demand  of  the  Ohio  and  Missis- 
si]ipi  railway  for  a  new  traffic  arrangement  under  different 
circumstances.  It  is  not  reasonable,  pending  this  contract, 
which  confessedly  affords  reasonable,  proper,  and  equal  fa- 
cilities to  all  concerned,  to  sustain  a  demand  for  a  different 
mode  of  interchange  involving  a  necessity  for  other  agree- 
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meuts,  anil  to  bo  followed  hy  titigatioa  to  Bettle  di^pated 
rights. 

It  was  urged  on  the  argument,  and'  it  is  manifest,  that 
though  this  proceeding  la  uominally  for  a  through  route  over 
the  jjetitioner's  bridge,  its  idtiiiiate  object  is  for  through 
nites  by  that  rout*.  The  pk'iidings  do  not  distinctly  ninke 
an  issue  for  a  rute,  and  the  evidence  furnishes  no  fouudatiou 
fur  an  order  on  that  subject.  But  the  question  has  been 
hrought  into  the  discussion,  it  would  seem,  with  the  view  ol 
eliciting  some  ruling  or  expression  with  regard  to  the  riglit 
to  a  tlirough  rate.  And  if  the  right  to  the  route  be  allowed 
it  may  be  difficult  to  distinguish  the  right  to  the  rate.  The 
argument  that  iinds  support  for  the  one  demand  in  the  re- 
quirement for  equal  facilities,  as  an  unconditional  right,  ap- 
plies with  great  force  to  the  other,  if  a  through  rate  is  to  he 
construed  as  a  facility  under  our  statute. 

The  English  statute  in  terms  enumerates  through  rates  as 
one  of  the  facilities  to  be  afforded.  But  under  the  English 
stiitute  the  right  to  a  route  or  rate,  if  objected  to,  must  be 
determined  by  the  Commission  in  view  of  its  reasouable- 

The  Act  provides  that  "  if  objection  be  made  to  the  grant- 
ing of  the  rate,  or  to  the  route,  the  Commissioners  shall  cou- 
siiler  whether  the  granting  of  the  rate  is  a  due  and  reason- 
able facility  in  the  interest  of  the  public,  and  whether, 
having  regard  to  the  circumstances,  the  route  proposed  is  a 
reasonable  route,  and  shall  allow  or  refuse  the  rate  accord- 
ingly." 

"  The  Commission,  in  apportioning  the  through  rates, 
shall  take  iuto  consideration  all  the  circumstances  of  the 
case,  including  any  special  expense  incurred  in  respect  of 
tlie  construction,  maintenance,  and  making  of  the  route,  or 
any  part  ot  the  route,  as  well  as  any  special  charges  which 
any  iMiaf^ajnj  may  have  been  entitled  to  make  in  respect 
thei'eof.'" 

Our  statute  contains  no  such  enactments.  But  it  is  pbjin 
from  the  language  of  the  third  section  in  the  clanso  requir- 
ing carriers  to  "afford  all  reasonable,  proper,  and  equal  fa- 
cilities "  that  authority  to  decide  upon  the  reasoDableueas  of 
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the  facility  demanded,  whether  a  route  with  interchanges,  or 
a  rate,  is  lodged  somewhere,  and  is  one  of  the  powers  con- 
ferred upon  the  Commission.  And  in  determining  the  reas- 
onableness of  the  facility  demanded  whatever  legitimately 
and  lawfully  affects  the  question  is  to  be  considered,  as  well 
as  the  corporate  and  physical  power  to  comply. 

In  view  of  the  vast  network  of  railways  in  this  country 
and. the  great  extent  of  territory  traversed  by  them,  the  di- 
versities that  characterize  the  roads,  their  differences  in 
length,  and  in  cost  of  construction  and  operation,  the  char- 
acter of  traffic  they  carry,  their  financial  condition,  and  many 
other  things,  it  is  obvious  that  very  many  considerations 
enter  into  the  making  of  continuous  routes  or  joint  through 
rates,  and  that  the  corporate  and  physical  power  of  doing  so 
is  only  one,  and  not  the  most  important.  As  an  illustration, 
if  a  line  from  the  seaboard  to  Chicago,  like  the  Pennsylvania 
line,  should  have  a  connection  for  through  business,  on  joint 
rates  to  St.  Paul,  and  the  other  six  lines  between  Chicago 
and  St.  Paul  should  demand  equal  facilities,  would  the  phys- 
ical possibility  of  affording  them  alone  control,  or  would  the 
circumstances  materially  affecting  the  reasonableness  of  com- 
pliance be  lawfully  entitled  to  consideration  ? 

Chief  Justice  Waite  states  as  the  judgment  of  the  Court  in 
110  U.  S.  Rep. : 

"  At  common  law  a  carrier  is  not  bound  to  carry  except  on 
his  own  line,  and  we  think  it  quite  clear  that  if  he  contracts 
to  go  beyond'  he  may,  in  the  absence  of  statutory  regulations 
to  the  contrary,  determine  for  himself  what  agencies  he  will 
employ.  His  contract  is  equivalent  to  an  extension  of  his 
line  for  the  purposes  of  the  contract,  and  if  he  holds  himself 
out  as  a  carrier  beyond  the  line,  so  that  he  may  be  required 
to  carry  in  that  way  for  all  alike,  he  may  nevertheless  confine 
himself  in  carrying  to  the  particular  route  he  chooses  to  use. 
He  puts  himself  in  no  worse  position  by  extending  his  route 
with  the  help  of  others  than  he  would  if  the  means  of  trans- 
portation were  all  his  own.  He  certainly  may  select  his 
own  agencies  and  his  own  associates  for  doing  his  own  busi- 
ness." 
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How  much  of  tlie  riglits  thus  declared  remain  under  the 
"  statutory  reguhitions  to  the  contrary  "  of  the  Act  to  regu- 
late commerce  is  an  iinpoiiant  question.  If  through  rates 
are  included  in  the  equal  facilities  to  be  afforded  the  reason- 
ableness of  the  mode  of  affording  them  would  seem  to  re- 
main. And  in  that  respect  considerations  are  involyed  of  a 
like  nature  as  in  the  interchange  of  traffic. 

In  this  case  there  is  no  refusal  by  the  defendant  of  inter- 
changes of  traffic  with  the  Ohio  and  Mississippi  road,  nor  of 
a  through  rate  upon  the  traffic  interchanged.  The  conten- 
tion is  concerning  the  mode  of  interchange.  The  defendant 
insists  that  in  \wvi  of  its  contract  obligations  and  the  other 
reasons  given  it  should  be  done  over  the  Louisville  bridge 
and  at  its  own  yards  and  stations,  where  the  defendant  makes 
exchanges  with  otlior  companies  and  "  takes  on  and  lets  off 
j)assongors  and  property  for  others,"  and  which  "  in  the  ex- 
ercise of  its  legal  discretion  it  located  for  its  own  convenience 
and  that  of  the  public." 

The  demand  in  behalf  of  the  Ohio  and  Mississippi  road  is 
for  a  mode  of  interchange  including  a  through  rate,  that  the 
defendant  deems  unreasonable  and  unlawful.  It  appears 
that  the  interchanges  have  gone  on  w^ithout  intenuption  for 
sixteen  years,  that  the  jiublic  has  been  adequately  served, 
and  that  the  defendant  is  willing  and  desirous  to  continue 
the  same  mode  of  conducting  a  through  business  which  is  in 
fact  ecpial  to  all.  The  only  reason  given  for  changing  this 
mode  is  that  the  Ohio  and  Mississippi  road  desires  to  use 
another  bridge.  The  defendant  has  an  equal  right  to  use 
the  bridge  to  which  its  depots  and  business  facilities  are 
adapted.  This  important  fact,  together  with  its  large  pecun- 
iary interests  in  that  bridge,  and  its  contract  relations  to  it, 
furnish  reasonable  and  lawful  grounds  to  support  its  posi- 
tion. Upon  the  question  of  interchanges  with  the  Ohio  and 
Mississippi  road  the  order  of  the  Commission  should  there- 
fore be  that  the  defendant's  position  is  sustained. 


LINCOLN  b'rD  of  TBADE  V.  UN.  P.  r'y  CO.  &  80.  P.  r'y  CO.   229 

THE  LINCOLN  BOARD  OF  TRADE  v,  THE  UNION 
PACIFIC  RAILWAY  COxMPANY,  and  THE  SOUTH- 
ERN PACIFIC  RAILWAY  COMPANY. 

The  grounds  of  complaint  stated  in  the  petition  having  been  obviated  by 
chang<}s  in  the  into  shoots,  the  Coraniission  abstains  from  any  expres- 
sion of  opinion  upon  them. 

The  case  above  entitled  was  heard  at  Lincoln,  Nebraska, 
March  21st  and  22d,  1888,  where  voluminous  testimony  was 
taken.     The  following  cases  were  heard  with  it: — 

I.  Friend  &  Son  v.  The  Southern  Pacific  Company,  The 
Denver  &  Rio  Guande  Railway  Company,  and  The  Bur- 
lington &  Missouiii  River  Railroad  Company. 

Raymond  Bi;oTHEiis  <fc  Co.  v.  The  Chicago,  Burlington 
<fe  QuiNCY  Railroad  Company,  The  Denver  &  Rio  Grande 
Railroad  Company,  The  Denver  &  Rio  Grande  Western 
Railway  Company,  and  The  Southern  Pacific  Company. 

Plummer,  Peiuiy  ct  Co.  v.  The  Union  Pacific  Railway 
Company  and  The  Southern  Pacific  Railway  Company. 
Two  cases. 

The  Lincoln  Boaiid  of  Trade  v.  The  Burlington  & 
Missouri  Riveii  Railway  Company  in  Nebraska,  The  Chi- 
cago, Burlington  iS:  Quinc  y  Railroad  Company,  The  Den- 
VER  S:  Rio  Giundk  Railway  Company,  The  Denver  &  Rio 
GiiANDE  Weste!{n  Railway  COMPANY,  and  The  Southern 
Pacific  Railway  ('ompany. 

Counsel  appeanul  in  tlu^  cases  as  follows : — 

G.  M,  Ldinhert'on  and  ().  ]\  Afawn,  for  complainants. 

Charles  IL  Tu'ced  and   IT.  77.  L,  Bdrnes^  for  The  Southern 

Pacific  Company. 

Kdir,  O.  Wolroff,  and  ./.  K  Vail,  for  The  Denver  &  Rio 
Grande  Railway  C()mi)any  and  The  Denver  &  Rio  Grande 
Western  Railwav  Conipanv. 

(\  J,  Green,  T.  J/.  Maripiette  and  117;*^  Dexter^  for  The 
Chicago,  Burlington  k  Quincy  and  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska. 
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J,  M,  Thurston y  Shellaharger  <&  Wilson^  and  A.  J.  JPopple- 
toUy  for  the  Union  Pacific  Railway  Company. 

In  all  the  cases  complaint  was  made  of  the  rates  charged 
by  defendants  for  the  transportation  of  freights  from  Pacific 
coast  points  to  Lincoln.  These  rates  were  higher  than  were 
charged  for  the  transportation  of  like  freights  from  the  same 
points  to  Omaha,  and  the  defendant  roads  were  charged  with 
unjust  discrimination  as  against  the  people  and  traders  of 
Lincoln  in  making  them  so. 

In  some  of  the  cases  a  violation  of  the  "long  and  short 
haul  clause"  of  the  fourth  section  of  the  Act  to  regulate 
commerce  was  charged ;  one  of  the  lines  on  which  Pacific 
coast  shipments  were  made  to  Omaha  being  through  Lin- 
coln, and  Omaha  being  nevertheless  given  the  lower  rate. 

In  the  cases  to  which  the  Union  Pacific  Company  is  a 
party  a  further  question  was  raised,  whether  the  people  of 
Lincoln  on  the  ground  of  representations  which  were  made 
to  them  when  the  road  from  Valley  to  their  city  was  con- 
structed— that  they  should  have  the  same  rates  from  the  Pa- 
cific coast  which  should  be  given  the  Missouri  river  points — 
might  not  now  require  the  company  to  make  good  their 
promise,  or  as  it  is  called  in  the  record,  their  guaranty. 

The  questions  were  fully  argued  by  counsel  and  submitted 
for  decision,  but  before  decision  had  been  filed  the  defendant 
carriers  had  made  such  changes  in  their  trans-continental 
rate  sheets  as  would  put  Lincoln  on  an  equal  footing  with 
Omaha  and  other  Missouri  river  points,  and  give  it  the  same 
rates  for  the  transportation  to  it  of  merchandise  from  points 
on  the  Pacific  coast.  The  principal  grounds  of  complaint 
set  out  in  tlie  several  petitions  were  thus  removed. 

Under  these  circumstances  no  opinion  is  filed,  and  the 
complainants  have  leave  to  withdraw  their  petitions. 
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IN  THE  MATTER  OF  THE  CHICAGO,  ST.  PAUL  AND 
KANSAS  CITY  RAILWAY  COMPANY. 

Heard  at  Dubuque,  Iowa,  July  25,  1888. —Decided  September  19,  1888. 

A  railroad  company  which,  for  cases  not  apparently  affected  by  water  com- 
petition  or  by  the  oompetitioQ  of  carriers  not  subject  to  the  Act  to 
regulate  commerce,  had  issued  rate  sheets  which  in  many  cases  made 
for  the  traiispoitation  of  like  freights  the  greater  charge  for  the  shorter 
haul  on  the  same  line  in  the  same  direction,  the  shorter  being  included 
in  tho  longer  distance,  was  called  upon  to  justify  such  rate  sheets  at  a 
public  hearing. 

Notice  ordered  to  be  published  of  such  hearing,  that  competing  carriers  and  * 
the  public  generally  might  have  opportunity  to  attend  and  be  heard. 

The  showing  by  ro6ix)ndent  that  a  competitor  for  business  between  the 
term i til  of  its  line  makes  charges  for  the  transportation  of  freight  which 
are  below  what  are  reasonable  and  just  to  the  carrier  itself,  does  not 
alone  make  out  the  dissimilar  circumstances  and  conditions  entitling 
the  respondent  to  make  charges  for  the  transportation  of  freights  from 
one  terminus  to  an  intermediate  station  which  are  greater  tlian  those 
made  for  the  transportation  of  like  freights  from  the  same  terminus  to 
the  other. 

The  provision  in  the  first  section  of  the  Act  to  regulate  commerce,  that  "all 
charges  made  for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengoi-s  or  property,  or  in  connection  therewith,  or  for  the 
receiving,  delivering,  storage  or  handling  of  such  property  shall  be 
reasonable  and  just,  and  evoiy  unjust  and  unreasonable  charge  for  such 
6ervit*e  is  prohibited  and  declared  to  be  unlawful,"  does  not  render 
rates  that  are  unreasonably  low  illegal  in  a  sense  that  will  authorize  the 
Commission  to  prohibit  their  being  made. 

The  Commission  has  no  power  to  order  rates  to  be  Increased  upon  the 
groinid  that  they  are  so  low  that  persistence  in  making  them  would  be 
ruinous. 

Congress,  in  the  provision  above  recited  regarding  rates,  was  legislating  for 
the  protection  of  the  general  public,  and  not  for  the  protection  of  the 
carriers  against  the  unreasonable  action  of  their  own  ofHcers,  or  against 
excessive  competition.  The  Act  to  regulate  commerce  assumes  that 
the  carriers,  in  their  power  to  make  rates,  have  ample  remedy  to  protect 
against  rates  which  are  unreasonably  low. 

A  leading  purpose  of  f.he  Act  to  regulate  commerce  is  to  prevent  the  giving 
of  unjust  preferences  and  advantages,  as  between  localities,  in  railroad 
transportation.  This  purpose  would  be  defeated  if  any  one  carrier  by 
making  unreasonably  low  rates  to  any  locality,  would  thereby  entitle 
all  other  carriers  competing  with  it  to  make  on  their  lines  greater 
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charges  upon  the  shorter  hauls  to  other  stations  than  were  made  over 
the  same  line  in  the  sanio  direction  to  the  locality  thus  favored. 

A .  a,  Sttckney  and  C,  TF.  Bunn,  for  the  Cliicago,  St.  Paul 
&  Kansas  City  Railway  Co. 

D.  S,  Weffff,  for  the  Wisconsin  Central  Railroad  Co, 

J,  TT.  Lozeijy  for  the  Chicago,  Burlington  &  Northern  Rail- 
road Co. 

IF.  C,  Goudy,  for  the  Chicago  &  Northwestern  RixilwayCo. 

J,  T,  Fully  for  the  -Chicago,  Milwaukee  &  St.  Pa\il  Rail- 
way Co. 

E,  3L  Pojpe  and  A.  D.  Keyes,  for  the  Faribault  Board  of 
Trade. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 

CooLEY,  Chairman  : 

The  Chicago,  St.  Paul  and  Kansas  City  Railway  Company 
operates  a  line  of  railway  from  Chicago,  Illinois,  through 
Dubuquo,  Iowa,  to  St.  Paul,  Minnesota,  and  Minneapolis, 
with  a  branch  line  from  Allwein,  Iowa,  to  Des  Moines,  in  the 
same  State.  On  June  6,  1888,  the  Commission  received  from 
this  company,  hereinafter  called  the  respondent,  the  follow- 
ing communication : 

St.  Paul,  Minn.,  June  2, 1888. 
To  the  ITonorahle  Interstate  Commerce  Coinmisslon, 
Washington,  D,  C, 

Gentlemen  :  Owing  to  the  action  of  competing  lines  cover- 
ing rates  between  Chicago,  St.  Paul  and  Minneapolis,  this 
company  has  been  obliged  to  promulgate  since  the  7th  day 
of  last  Febiiiary  no  less  than  nine  different  tariffs,  and  hav- 
ing regard  to  the  principles  of  the  Interstate  Commerce  Law, 
this  has  required  us  nine  times  in  113  days  to  re-adjust  rates 
all  over  our  line. 

No  longer  ago  than  May  22d  last,  at  a  meeting  of  all  the 
roads  interested  in  the  traffic  between  Chicago,  St.  Paul  and 
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Minneapolis,  a  unanimous  agreement  was  arrived  at  to  put 
into  effect  on  June  4th  a  tariff  covering  this  traffic,  schedules 
printed,  and  the  necessary  ten  days'  notice  was  given  by  all 
the  companies. 

Before  the  ten  days  expired  w^e  were  notified  by  the  Chi- 
cago, Burlington  and  Northern  Company  that  on  the  4th  day 
of  June,  1888,  instead  of  the  tariff  agreed  upon  it  wouhl  put 
in  effect  between  Chicago  and  St.  Paul  and  Minneapolis  a 
materially  lower  schedule  of  rates. 

This  company  is  not  prepared  to  surrender  its  business 
between  these  points,  and  at  the  same  time  does  not  desire  to 
disturb  rates  all  over  Minnesota,  Iowa,  and  the  States  west 
of  the  Missouri  river  for  the  tenth  time  in  less  than  three 
months,  which  a  re-adjustment  of  its  rates  over  the  whole  line 
in  accordance  with  the  long  and  short  haul  clause  of  the  In- 
terstate Commerce  Law  would  necessarily  bring  about,  and 
have  therefore  determined  to  assume  the  responsibility  of 
meeting  this  competition  between  Chicago  and  St.  Paul  and 
Minneapolis  without  re-adjusting  its  rates  at  intermediate 
points,  and  if  complaint  is  made  will  attempt  to  justify  its 
action  under  the  law. 

^'e  feel  it  our  duty  to  at  once  notify  you  of  our  action,  and 
enclose  the  tariff  which  we  propose  to  put  into  effect 
June  4th. 

Yours  truly,  J.  A.  Hanlen, 

Traffic  Manager, 

Accompanying  this  was  a  tariff  sheet  issued  by  the  re- 
spondent, by  which  rates  for  the  transportation  of  merchan- 
dise between  Chicago  and  St.  Paul,  Minni^apolis  or  Minne- 
sota Transfer  were  lixed  as  follows :  First  class,  40  cents  per 
hundred  pounds;  second  class,  33  cents;  third  class,  2G 
cents;  fourth  class,  18  cents;  fifth  class  12^  cents.  They 
liad  immediately  previous  to  this  been  as  follows:  First 
class,  60  cents ;  second  class,  50  cents ;  third  class,  35  cents ; 
fourth  class,  25  cents ;  fifth  class,  17  cents.  Other  rates  be- 
tween the  points  above  named  were  by  the  same  tariff  sheet 
reduced  in  proportion  to  the  reduction  made  in  the  class 
rates.     No  reduction  was  at  the  same  time  made  in  the  rates 
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between  the  terminal  points  above  named  and  the  interme- 
diate stations,  and  as  a  consequence,  the  rates  made  by  re- 
spondent for  transportation  from  Chicago  to  all  stations  be- 
yond Dul)uque  were  considerably  higher  than  the  rates  to 
St.  Paul,  Minneapolis,  or  Minnesota  Transfer  ;  and  the  rates 
in  the  other  direction  from  these  northern  terminal  points 
to  intermediate  stations  were  correspondingly  higher  than 
the  rates  to  Chicago.  Thus,  from  Chicago  to  Oneida,  half 
the  distance  to  St.  Paul,  the  rates  were :  First  class,  54  cents ; 
second  class,  44  cents ;  third  class,  32  cents ;  fourth  class,  23 
cents ;  fifth  class,  17  cents;  w^hich,  as  compared  with  the  rates 
to  St.  Paul,  as  above  given,  will  sufficiently  illustrate  the 
differences  which  the  new  tariff  sheet  then  made.  The 
highest  intermediate  rate  before  reaching  St.  Paul  is  sixty 
cents. 

After  the  receipt  of  this  communication  the  following  order 
was  entered : 

At  a  session  of  the  Interstate  Commerce  Commission  held  in 
the  city  of  Washington,  June  20,  1888. 

Present :  All  the  Commissioners. 

In  THE  Matter  of  the   Chicago,   St.   Paul  and  Kansas 

City  Railway  Company. 

Whereas,  a  communication  has  been  received  from  the  Chi- 
cago, St.  Paul  and  Kansas  City  Railway  Company,  informing 
the  Commission  that  rates  have  been  put  in  effect  upon  its 
line  between  Chicago  and  St.  Paul,  which  are  less  than  the 
rates  in  effect  from  said  cities  to  intermediate  points  on  the 
same  line,  the  same  being  a  prima  facie  violation  of  the  fourth 
section  of  the  Act  to  regulate  commerce : 

It  is  therefore  ordered,  that  said  company  be  notified  that  a 
public  session  of  the  Commission  will  be  held  at  the  United 
States  court-house  in  the  city  of  Dubuque,  in  the  State  of 
Iowa,  on  the  25th  day  of  July,  A.  D.  1888,  at  11  a.  m.,  at 
which  time  and  place  said  matter  will  be  investigated,  and 
an  oppcntunity  will  then  and  there  be  given  to  said  company 
to  introduce  evidence  and  be  heard  in  justification  of  said 
rates ;  and 
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Whereas,  the  citizens  of  the  several  localities  upon  said  line 
which  are  affected  by  the  aforesaid  rates  are  entitled  to  be 
heard  upon  said  matter : 

It  iii  further  ordered,  that  an  opportunity  be  given  them  for 
that  purpose  at  said  time  and  place,  and  that  they  be  notified 
thereof  by  publication  of  a  copy  of  this  order  in  certain  news- 
papers published  in  said  localities,  to  be  hereafter  designated 
lor  that  purpose.     And, 

Whereas,  other  railroad  companies  engaged  in  traffic  be- 
tween Chicago,  St.  Paul  and  Minneapolis  are  also  interested 
iu  the  matter  above  stated,  and  in  the  basis  upon  which  rates 
may  lawfully  be  made  in  respect  to  said  traffic : 

It  w  further  ordered,  that  an  opportunity  be  also  given  them 
at  said  time  and  place  to  be  heard  thereon,  and  that  notice 
thereof  be  given  by  mailing  a  copy  of  this  order  to  the  fol- 
lowing named  companies,  to  wit :  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company,  the  Wisconsin  Central  Bail- 
road  Company,  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railway  Company,  the  Chicago  and  Northwestern 
liailw^ay  Company,  the  Chicago,  Burlington  and  Northern 
Raih'oad  Company,  the  Minneapolis  and  St.  Louis  Railway 
Company;  and, 

Jt  Is  further  ordered,  ihai  any  other  persons  or  corporations 
interested  in  the  matter  aforesaid  by  reason  of  residence  upon 
any  of  said  lines  of  road  or  otherwise  may  also  be  heard 
thereon  at  the  time  and  place  above  designated. 

Subsequent  to  the  receipt  of  this  order  the  respondent 
filed  with  the  Commission  a  response  as  follows : 

To  the  Interstate  Coinvierce  Coinviission  : 

For  answer  to  the  complaint  of  the  Commission  against 
the  Chicago,  St.  Paul  and  Kansas  City  Railway  Company, 
dated  June  20,  1888,  that  this  company  has  in  effect  upon 
its  line  between  Chicago  and  St.  Paul  rates  which  are  less 
than  the  rates  in  effect  from  said  cities  to  intermediate  points 
on  the  same  line,  this  company  desires  to  state  what  the  facts 
are,  and  the  reasons  which  induced  its  action  in  the  premises, 
and  point  out  the  theory  whereby  its  action  is  justified  by 
and  not  in  conflict  with  the  Interstate  Commerce  Law. 
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This  company  commenced  to  operate  its  line  between  Chi- 
cago and  St.  Paul  ou  the  first  day  of  August,  1887,  and  from 
that  date  to  June  4,  1888,  endeavored  to  and  did  conform  iril 
its  tarifts  to  the  provisions  of  section  4  of  the  Interstate 
Commerce  Act;  that  between  February  3,  1888,  and  said 
fourth  day  of  June,  owing  to  frequent  changes  of  through 
rates  between  Chicago  and  St.  Paul,  which  were  all  forced 
upon  this  company  by  reductions  and  alterations  made  by 
competing  lines,  this  company  in  its  efforts  to  comply  witli 
the  fourth  section  of  the  Interstate  Commerce  Law,  was  com- 
pelled many  times  to  alter  its  local  rates,  and  actually  printed 
and  issued  between  August  1,  1887,  and  June  4,  1888,  4Uo 
distinct  tariffs,  many  of  which  were  in  force  but  for  a  few 
days,  and  that  besides  local  tariffs  actually  issued,  local  rates 
were  often  disturbed  by  the  general  direction  in  all  its  through 
tariffs  that  local  rates  should  not  exceed  in  any  event  said 
through  rates. 

The  company  admits  that  on  or  about  the  twenty-fourth 
day  of  May,  1888,  it  duly  published  a  certain  tariff  of  rates 
between  Chicago  and  St.  Paul,  to  take  effect  June  4,  1888,  a 
copy  of  which  is  hereto  attached  and  marked  "  Exhibit  A," 
which  rates  it  believes  and  affirms  to  be  reasonable  and  just 
and  in  all  respects  conformable  to  law,  and  said  tariff  has 
been  since  that  date  in  effect  upon  its  line  except  as  herein- 
after stated. 

That  after  the  publication  of  said  tariff  had  been  com- 
menced, but  before  it  became  effective,  the  Chicago,  Burling- 
ton and  Northern  Company  gave  this  company  and  the  pub- 
lic notice  that  on  the  fourth  day  of  June,  1888,  it  would  put 
into  effect  on  its  line  between  Chicago  and  St.  Paul  a  lower 
schedule  of  rates,  to  wit : 

Class 123       4       5ABCDE 

Cents  per  cwt.,    .40    .33    .26    .18    .12^  .17^  .15    .13    .10    .08 

and  that  said  Chicago,  Burlington  and  Northern  Company 
did  on  or  before  said  fourth  day  of  June  put  into  effect  on  its 
line  said  last-mentioned  schedule  of  rates,  and  have  ever  since 
continued  said  schedule  and  lower  schedules  in  effect  upon 
its  line. 
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That  after  said  rates  between  Chicago  and  St.  Paul  had 
become  effective  upon  the  Chicago,  Burlington  and  Northern 
Company's  line,  and  in  no  instance  before  they  became  effect- 
ive, this  company  adopted  and  put  into  effect  on  its  line  the 
same  schedule  of  rates  l3etween  the  points  mentioned,  and 
this  company  admits  that  said  rates  are  lov^rer  than  some  of 
the  rates  at  the  same  time  charged  by  this  company  on  its 
line  for  intermediate  distances  and  for  shorter  hauls. 

This  company  claims  that  the  rates  now  in  force  between 
Chicago  and  St.  Paul  are  lower  than  reasonable  and  just 
rates,  and  are  therefore  unreasonable  and  unjust,  and  that 
such  rates  were  not  made  by  this  company  of  its  own  free 
will,  but  solely  on  account  of  the  competition  before  n^en- 
tioncd. 

That  as  this  company  is  informed  and  verily  believes  the 
said  tariffs  now  in  force,  and  which  have  been  since  June  4, 
1888,  upon  the  Chicago,  Burlington  and  Northern  railroad, 
have  not  produced  revenue  enough  to  pay  the  operating  ex- 
penses of  that  road,  and  if  applied  to  the  whole  system  of 
this  company  they  would  produce  like  results. 

At  the  same  time,  so  far  as  this  company  is  concerned,  the 
larger  paii;  of  its  operating  expenses  are  substantially  a  con- 
stant charge  whether  this  company  does  any  part  of  said 
business  between  Chicago  and  St.  Paul,  Minneapolis  and 
Minnesota  Transfer  or  not ;  that  irrespective  of  whether  it 
does  any  portion  of  said  business  it  is  obliged  to  employ  the 
same  number  of  station  agents,  section  men,  switchmen,  and 
other  track  employees ;  it  is  obliged  to  pay  the  same  amount 
of  interest ;  the  damage  to  its  road-bed  and  property  from 
the  elements  is  the  same ;  its  general  office  expenses  are  the 
same,  as  well  as  many  other  expenses  unnecessary  to  men- 
tion particularly ;  that,  having  said  constant  and  fixed  ex- 
penses to  be  paid  whether  any  through  traffic  is  done  or  not, 
this  company  iiS  better  off  to  do  business  between  Chicago 
and  St.  Paul,  Minneapolis  and  Minnesota  Transfer,  even  at 
the  present  rates,  than  not  to  do  business  at  all.  For  exam- 
ple, it  costs,  approximately,  27  cents  per  mile  to  run  an  addi- 
tional through  freight  train  over  its  road.  The  distance 
being  420  miles,  this  gives  an  approximate  expense  of  $113.40 
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per  through  train.  Add  to  this  $80,  which  is  $4  per  car  ter- 
minal charges,  and  the  result,  $193.40,  shows,  approximately, 
the  additional  cost  to  this  company  of  adding  one  through 
train  of  twenty  cars  to  the  trains  already  being  operated  by  it. 
The  revenue  obtained  from  such  train  would  be,  approxi- 
mately, as  follows :  Taking  the  lowest  revenue  per  ton  per 
mile  furnished  by  any  part  of  said  traffic,  which  would  be 
the  revenue  arising  from  coal  and  wheat,  .0032  per  ton  per 
mile.  Multiply  this  by  320,  the  approximate  number  of  tons 
in  the  supposed  train  over  the  road  of  this  company,  gives  a 
gross  revenue  of  $1,024  per  mile  for  said  train,  or  for  420 
miles  gives  $430.08  as  the  approximate  gross  revenue  of  said 
train  over  the  road.  Deducting  $193.40,  the  approximate 
additional  expense  to  the  company  of  putting  on  said  train, 
and  we  arrive  at  $256.68,  which  is  revenue  arising  to  this 
company  from  the  putting  on  of  the  supposed  through  train 
in  addition  to  its  other  trains,  which  revenue  this  company 
would  not  receive  but  for  the  putting  on  of  said  additional 
train,  and  which  is  applicable  by  it  toward  the  payment  of 
its  general  operating  expenses,  such  as  the  expenses  of  station 
agents,  trackmen  and  general  office,  and  the  payment  of  its 
interest,  thus  actually  relieving  the  local  traffic  of  said  com- 
pany from  the  payment  of  a  portion  of  said  expenses ;  that 
if  the  company  abandoned  its  said  through  business  entirely 
it  would  consequently  be  compelled  to  raise  its  local  rates 
to  a  point  still  above  what  they  are  at  present  in  order  to  pro- 
duce the  same  revenue  as  if  it  engaged  also  in  said  through 
business. 

That  the  competition  of  said  Chicago,  Burlington  and 
Nothern  railroad  at  the  points  before  mentioned  was  in  ac- 
tual existence  on  the  fourth  day  of  June,  1888,  and  was  of 
controlling  force  in  respect  to  traffic  important  in  amount ; 
that  the  volume  of  business  between  Chicago  and  St.  Paul, 
Minneapolis  and  Minnesota  Transfer  is  very  large,  and  con- 
sists of  all  classes  and  descriptions  of  articles  referred  to  in 
said  tariffs  ;  that  said  competition  was  not  merely  temporary 
or  accidental,  or  upon  the  transportation  of  a  single  class  of 
articles,  but  was  permanent,  so  long  as  said  tariff  should  be 
maintained  and  existing  upon  all  varieties  of  freight,  and 
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actually  controlling  and  securing  the  traffic  unless  met  by 
this  company  ;  that  said  through  traffic  has  furnished  here- 
tofore from  twenty-five  to  thirty  per  cent,  of  the  gross  reve- 
nues of  this  company ;  and  as  this  company  believes,  it  will 
be  compelled  to  sacrifice,  approximately,  one-tbird  of  its 
gross  income  unless  it  is  allowed  to  meet  said  tariflfs  made 
by  the  Burlington  and  Northern  road  in-espective  of  its  local 
tarifi*s. 

Tliat  this  company  is  advised  and  believes  that  the  said 
Burlington  and  Northern  Railroad  Company  has  failed  to 
pay  its  operating  expenses  during  each  month  in  the  year 
1888,  except  during  the  month  of  February ;  that,  while  its 
net  earnings  for  January,  February,  and  March,  1887,  were 
§185,843,  its  operations  for  the  first  three  months  of  1888  has 
not  furnished  a  revenue  sufficient  to  pay  actual  operating 
exi)euses  ;  that,  as  this  company  is  advised  and  believes,  said 
revenue  for  the  first  four  months  of  1888  was  insufficient  to 
pay  actual  operating  expenses  by  the  sum  of  $2,698.  This 
company  alleges  that,  as  a  matter  of  fact,  said  tariffs  before 
mentioned,  and  which  have  been  in  force  on  the  Burlington 
and  Northern  railroad  since  the  fourth  day  of  June,  cannot 
by  any  possibility  be  made  to  pay  the  actual  operating  ex- 
penses of  that  railroad,  and  are  entirely  unjust,  being  unreas- 
onably low. 

That,  as  this  company  is  advised  and  believes,  the  said 
tariffs  at  present  in  force  on  said  Burlington  and  Northern 
road  do  not  pay  and  cannot  be  made  to  pay  an  actual  gross 
revenue  of  .005  per  ton  per  mile,  and  this  company  believes 
and  alleges  that  the  actual  operating  expenses  of  said  rail- 
road have  not  been  and  cannot  be  made  less  than  about  the 
sum  of  .005  per  ton  per  mile  ;  that  said  company  is  now  and 
has  been,  ever  since  the  said  third  day  of  February,  1888, 
transporting  its  traffic  at  an  actual  loss,  not  realizing  sufficient 
gross  revenue  th^^refrom  to  meet  the  actual  expenses  of  doing 
the  business. 

This  company  alleges  that  for  several  years  past  the  actual 
operating  expenses  of  the  best  built,  best  equipped,  and  best 
managed  railways  in  the  United  States,  of  railways  having 
the  largest  volume  of  traffic,  have  never  at  any  time  fallen 
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very  much  below  the  sum  of  .005  per  ton  per  mile  of  freight 
moved,  and  cannot  be  brought  very  much  below  that  sum  by 
any  known  methods  applicable  to  railway  management. 

That  as  a  matter  of  fact  those  railway  companies  in  the 
United  States  which  are  best  located,  best  constructed,  best 
equipped  and  managed,  and  which  have  the  largest  volume 
of  traffic,  and  which  are  surrounded  by  the  most  favorable 
possible  circumstances  and  conditions,  have  collected  and 
received  upon  the  traffic  transported  by  them  a  -sum  largely 
in  excess  of  .005  per  ton  per  mile,  seldom  falling  below  .007 
per  ton  per  mile. 

Til  at  the  rates  hereinbefore  referred  to  have  reference  to 
the  classification  known  as  the  Western  classification ;  that 
besides  said  tariffs  above  named  the  said  Chicago,  Burling- 
ton and  Northern  Railroad  Company,  on  or  about  June  1, 
188vS,  put  into  effect  upon  its  line,  and  has  since  maintained, 
a  certain  tariff  applicable  only  on  proportion  of  through 
rates  on  shipments  originating  at  or  east  of  the  western  ter- 
mini of  tlie  trunk  lines — namely,  Buffalo,  Black  Rock,  Sus- 
pension r>ri(lge,  Pittsburgh,  Salamanca,  from  Chicago,  Illi- 
nois, to  St.  Paul,  Minneapolis,  or  Minnesota  Transfer.  By 
the  last  tariff  named  the  proportion  of  said  through  rates 
charged  and  received  by  the  company  between  Chicago  and 
St.  Paul,  Minneapolis,  or  Minnesota  Transfer  is  as  follows, 
subject  to  the  classification  known  as  the  official  classifica- 
tion : 

12      3      4      5      6 


All  rail 31   .22   .23   .17   .11   .09 

Part  rail 20   .19   .17   .10   .06    .03 

That  the  classes  referred  to  cover  all  possible  merchandise, 
articles,  or  commodities  carried  from  points  east  of  Buffalo, 
etc.,  to  St.  Paul,  Minneapolis,  or  Minnesota  Transfer ;  that 
the  rates  referrcnl  to  therein  are  lower  than  the  said  rates 
chargcMl  from  Chicago  to  St.  Paul,  Minneapolis,  or  Minne- 
sota Transfer  upon  business  originating  at  Chicago  or  west 
of  Buffalo,  etc.,  above  referred  to ;  that  all  the  allegations 
herein  with  respect  to  the  unreasonableness  of  rates  apply 
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with  still  greater  force  to  the  said  through  tariffs  last  men- 
tioned ;  that  they  are  in  every  respect  unreasonably  and  un- 
justly low  ;  cannot  possibly  pay  for  the  expense  of  handling 
and  moving  the  merchandise  carried  thereunder  over  the 
road. 

This  company  alleges  and  insists  that  its  local  rates  to 
and  between  all  points  upon  its  road  are  reasonable  and 
just  rates,  and  the  same  could  not  be  reduced  by  this  com- 
pany so  as  to  be  within  said  through  tariff  forced  on  this 
company  by  competition  without  reducing  the  revenue  of 
this  company  below  a  point  which  would  pay  its  operating 
expenses. 

This  company  further  alleges  that  if  its  local  rates  shall  be 
reduced  so  as  to  be  within  said  through  rates  to  points  on 
its  direct  line  between  Chicago  and  St.  Paul,  said  reductions 
would  become  effective  at  many  local  points  in  the  State  of 
Iowa  where  this  company  competes  with  other  railroads  from 
the  city  of  Chicago ;  that  consequently  a  reduction  by  said 
competing  railroads  to  said  local  Iowa  points  would  be  com- 
pelled, and  this  in  turn  would  necessitate  reductions  to  still 
other  Iowa  points,  and  the  inevitable  result  would  be  the  low- 
ering of  local  tariffs  to  such  a  point  as  would  be  unreasona- 
bly low  and  unproductive  to  all  the  railroads  running  through 
the  said  State  of  Iowa. 

This  company  respectfully  submits  that  when  the  Chicago, 
Burlington  and  Northern  Company,  for  some  reason  best 
known  to  itself,  has  deliberately  adopted  tariffs  which  it  is 
susceptible  of  demonstration  will  not,  if  it  can  secure  the 
whole  tonnage  between  its  two  terminals,  produce  revenue 
more  than  sufficient  to  pay  its  operating  expenses,  and  said 
Burlington  and  Northern  Company  being  a  competitor  of 
this  company  at  said  terminal  points,  the  Interstate  Com- 
merce Law  does  not  compel  this  company  to  adopt  such  un- 
reasonably low  and  unproductive  tariffs  over  its  whole  line, 
or  abandon  important  competitive  business,  which  at  the 
prices  it  can  get  in  competition  is  of  some  advantage  to 
it  by  contributing  something  towards  its  expenses  and  fixed 
charges. 

Wherefore  this  company  prays  that  it  may  be  exempted, 
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by  order  of  your  honors,  from  observing  the  fourth  section 
of  the  Interstate  Commerce  Law  with  respect  to  business 

between  its  terminal  points,  and  be  allowed  to  fix  its  rates 
between  Chicago  and  St.  Paul,  Minneapolis,  and  Minnesota 
Transfer,  to  meet  competitive  rates  without  corresponding  re- 
ductions of  intermediate  local  rates  ;  or,  if  this  relief  cannot 
be  granted  to  it,  that  your  honors  proceed  to  investigate  the 
reasonableness  of  said  competitive  rates,  and  if  found  lower 
than  reasonable  and  just  rates,  that  you  order  all  parties 
concerned  to  put  in  force  such  through  rates  as  shall  be  reas- 
onable and  just. 

Chicago,  St.  Paul  and  Kansas  Cm 
Eailway  Company, 

By  A.  B.  Stickney,  President. 

On  the  day  assigned  for  the  hearing,  by  the  order  above 
recited,  counsel  appeared  for  the  respondent,  and  also  for  the 
Wisconsin  Central  Railroad  Company,  the  Chicago,  Burling- 
ton and  Northern  Railroad  Company,  the  Chicago  and  North-  - 
western  Railway  Company,  and  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company.  Counsel  also  appeared  for  the 
Faribault  Board  of  Trade,  and  other  interests  were  repre- 
sented by  parties  concerned. 

The  chairman,  in  opening  the  session,  after  stating  its  pur- 
pose, called  attention  to  the  "  long  and  short  haul  clause  "  of 
the  fourth  section  of  the  Act  to  regulate  commerce,  and  re- 
marked that  "  it  has  been  generally  understood,  and  the 
Commission  has  so  assumed  in  some  cases,  that  certain 
things  of  a  general  nature  might  constitute  the  dissimilar 
circumstances  and  conditions  which  were  in  the  contempla- 
tion of  Congress  when  the  Act  was  passed.  That,  for  ex- 
ample, a  competition  by  water  routes  might  make  out  these  > 
dissimilar  circumstances  and  conditions  in  some  cases,  and 
that  perhaps  the  competition  of  railways  that  were  not  sub- 
ject to  the  regulation  of  the  Act  might  also  establish  the  dis- 
similar circumstances  and  conditions.  The  Chicago,  St 
Paul  and  Kansas  City  Railway  Company  has  made  and  put 
in  force  a  tariff  sheet  whereby  there  will  be  made  upon  its 
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line  charges  for  shorter  hauls  in  the  same  direction  which 
exceed  those  made  for  longer  hauls  over  the  same  line,  and 
it  has  assumed  in  making  that  tariflf,  as  we  understand  it, 
that  there  are  existing  on  its  line  the  dissimilar  circum- 
stances and  conditions  to  warrant  it.  But  we  do  not  under- 
stand that  the  dissimilar  circumstances  and  conditions  are 
supposed  to  be  competition  by  water  routes,  or  that  they  are 
found  in  the  competition  of  carriers  not  subject  to  the  regu- 
lation of  the  Act  mentioned.  When,  therefore,  the  Commis- 
sion was  notified  that  such  a  tariff  was  to  be  put  in  force,  it 
deemed  the  case  one  demanding  consideration,  and  which  it 
ought  at  once  to  take  up,  that  the  managers  of  the  road  might 
have  the  opportunity  of  explaining  to  the  Commission  what 
were  the  circumstances  and  conditions  that  in  their  view  war- 
ranted their  putting  such  a  tariff  in  force.  The  matter  is 
now  before  the  Commission  for  the  purposes  of  that  explana- 
tion, and  the  managers  can  proceed  to  make  it  in  such  man- 
ner as  they  may  deem  best." 

Mr.  Stickney,  the  president  of  the  respondent,  thereupon 
proceeded  with  a  map  before  him  to  explain  the  location  of 
his  road,  and  that  of  its  competitors  between  Chicago  and 
St.  Paul  and  Minneapolis,  these  being  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company,  the  Chicago  and  North- 
western, the  Wisconsin  Central,  the  Chicago,  Kock  Island 
and  Pacific  in  connection  with  the  Minneapolis  and  St. 
Louis,  and  the  Chicago,  Burlington  and  Quincy  in  connec- 
tion with  the  Chicago,  Burlington  and  Northern.  He  also 
showed  how  the  line  of  respondent  was  crossed  by  other 
lines,  whose  rates  would  be  affected  and  disturbed  if  respond- 
ent was  obliged  to  reduce  intermediate  rates  to  the  level  of 
those  it  had  been  compelled  to  make  between  its  termini, 
and  after  pointing  out  the  line  of  the  Chicago,  Burlington 
and  Northern  railroad,  whose  rates  to  St.  Paul  and  Minne- 
apolis, made  in  concert  with  the  Chicago,  Burlington  and 
Quincy,  had  compelled  a  reduction  of  respondent's  rates  to 
those  cities,  he  went  on  to  say  that  if  respondent  were  re- 
quired to  reduce  its  rates  to  the  level  of  the  lowest  rates 
made  by  the  Chicago,  Burlington  and  Northern,  the  result 
would  be  that  from  a  point  twenty-five  miles  out  of  Chicago 
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there  would  be  one  level  rate  tlie  whole  distance  to  Minne- 
apolis. 

Mr.  Stickney  then  proceeded  to  read  a  printed  argument, 
in  which,  having  referred  to  what  has  been  heretofore  said 
by  the  Commission  as  to  the  general  purpose  of  the  Act  to 
regulate  commerce,  he  proceeded  to  say  : 

^  "  There  is  one  section  of  the  law,  which  has  not  yet  been. 
considered  by  the  Commission  in  any  of  its  reported  cases^ 
which,  to  our  mind,  is  the  key  to  the  whole  law.  A  proper 
and  natural  construction  of  this  section  will  correct  all  the 
evils  complained  of,  and  regulate  the  business  in  accordance 
with  the  requirements  of  justice  ;  the  other  sections — the 
third  and  fourth  sections — which  have  thus  far  been  appealed 
to  by  complainants  and  adjudicated  by  the  Commission,  in 
themselves,  as  we  shall  attempt  to  show  hereafter,  cannot 
remedy  the  evils,  but,  on  the  contrary,  tend  to  increase  them, 
and  utterly  fail  in  doing  full  justice  to  any  one.  The  section 
we  have  referred  to  as  the  key  is  the  last  clause  of  the  first 
section,  which  reads  as  follows : 

"  *  All  charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such  property,  shall  be 
reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  un- 
lawful.' 

'^  It  is  our  contention  that  this  clause  prohibits  and  makes 
unlawful  a  rate  or  charge  which  is  too  loWy  as  well  as  a  rate 
or  charge  which  is  too  high  to  be  just  and  reasonable ;  that 
this  is  the  plain,  ordinary  meaning  of  the  language  used, 
and  that  if  this  interpretation  prevails  the  objects  of  the  law, 
as  the  Commission  has  conceived  them,  are  effectuated. 
With  any  other  interpretation  the  law  becomes  ineffectual 
for  any  such  purpose. 

''  It  is  our  contention  that  the  law  is  a  general  law,  and  its 
protection  is  extended  to  all  persons ;  to  the  companies,  the 
widows  and  orphans  whose  little  or  big  fortunes  may  be  in- 
vested in  railways,  to  the  investment  of  trust  funds,  savings 
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banks,  and  even  the  capitalists,  as  well  as  the  persons  who 
may  be  customers  and  patrons  of  railways.  All  equally  need 
and  are  equally  entitled  to  the  protection  of  the  law  upon 
principles  of  equity.  That  a  law  expressly  enacted  to  pre- 
vent unjust  discriminations  ought  not  to  be  so  administered 
or  construed  as  to  produce  discrimination.  It  is  our  con- 
tention that  the  law  is  broad  enough  when  the  whole  law  is 
considered  to  give  this  protection  and  to  do  equity  to  all,  but 
that  the  third  and  fourth  sections  alone  cannot  give  protec- 
tion, nor  do  equity  to  any,  and  at  most,  but  partial  justice  to 
a  few.  Heretofore  it  appears  to  have  been  assumed  that  the 
law  extended  no  protection  to  the  companies,  or  that  large 
portion  of  the  public  who  are  investors  and  owners  of  rail- 
ways. It  has  perhaps  been  assumed  that  the  companies  were 
competent  to  protect  their  own  interests,  therefore  needed 
no  protection  under  this  law,  and  that  the  only  persons 
needing  protection  were  the  customers  of  the  companies,  and 
that  the  rights  of  customers  could  be  protected  without  pro- 
tecting the  rights  of  the  companies.  The  law  has  now  been 
in  force  fifteen  months,  and  I  shall  attempt  to  point  out  to 
the  Commission  how,  up  to  this  time,  it  has  failed  to  accom- 
plish for  the  customers  of  the  companies  the  correction  of 
any  of  the  evils  it  was  intended  to  correct,  and  further  that 
it  is  impossible  to  do  equity  to  that  portion  of  the  general 
public  which  I  designate  as  customers  of  the  companies  with- 
out enforcing  these  provisions  of  the  law  which  we  claim  are 
intended  to  do  equity  to  the  other  portion  of  the  general 
public — the  companies  and  the  owners  of  railway  property 
as  well  as  the  customers. 

"  It  is  our  contention  that  the  root  of  all  the  evils  named 
which  the  law  is  intended  to  cure,  to  both  branches  of  the 
general  public  named,  is  the  *  cutting  of  rates.'  By  a  *  cut 
rate  *  we  mean  a  rate  made  by  a  railway  company  which  is 
lower  than  the  just  and  reasonable  rate  which  it  is  entitled 
to  receive  for  the  services  performed.  Without  a  *  cut  rate ' 
none  of  the  evils  complained  of  could  possibly  exist,  and  as 
long  as  a  *  cut  rate  *  can  be  made  or  is  in  existence  anywhere 
none  of  the  evils  complained  of  can  possibly  be  prevented. 

"  If  the  first  section  can  be  construed  to  prohibit  and  make 
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unlawful  a  rate  which  is  so  low  as  to  be  unreasonable  and 
unjust,  as  well  as  a  rate  which  is  so  high  as  to  be  unreason- 
able and  unjust,  then  we  have  a  law  which  in  theory  is  per- 
fect, and  if  it  can  be  perfectly  administered  will  be  a  perfect 
remedy ;  but  if  such  a  construction  cannot  be  given  to  it, 
then,  as  we  have  before  said,  the  law  is  imperfect,  and  its 
administration  or  enforcement  will  aggravate  and  increase 
.  rather  than  remedy  most  of  the  evils." 

Mr.  Stickney  then  pointed  out  at  length  and  with  illustra- 
tions the  evils  that  flowed  from  the  unrestricted  exercise  of 
a  riijht  by  one  carrier  to  make  rates  at  discretion  ;  how  this 
resulted  in  the  favoring  of  localities  not  only  on  its  own  line 
but  necessarily  also  on  the  lines  of  other  carriers ;  he  con- 
tended that  an  unreasonably  low  rate  was  a  "  cut  rate,"  and 
that  no  adequate  regulation  of  railroads  was  possible  unless 
it  could  bo  restrained  and  prevented.  He  closed  his  argu- 
ment by  saying : 

"  Now,  what  is  the  remedy  ?  We  contend  that  an  ade- 
quate remedy  can  easily  be  found  in  the  principle  that  all 
rates  must  not  only  be  reasonable  but  just.  We  contend 
that  the  last  clause  of  the  first  section  of  the  Act  is  more 
than  an  enactment  into  statute  of  the  common  law  that  all 
charges  of  the  common  earner  must  be  reasonable  in  the 
sense  that  none  must  be  excessive.  This  statute  goes  fur- 
ther and  says  that  rates  must  be  just  and  *  every  unjust 
charge  is  prohibited  and  declared  to  be  unlawful.'  Webster 
defines  the  word  *  just '  to  mean  exact,  proper,  accurate, 
equitable,  impartial,  conformed  to  the  rules  of  justice,  and 
'justice'  is  defined  to  mean  *  the  virtue  of  giving  to  every 
one  what  is  his  due,  practical  conformity  to  the  laws  and 
the  principles  of  rectitude  in  the  dealings  of  men  with  each 
other,  honesty,  in  integrity  in  commerce  or  mutual  inter- 
course.' 

"  We  claim  that  under  this  law  no  railway  company  is  at 
liberty  to  make  an  imreasonable  or  unjust  rate.  It  may  not 
make  a  rate  so  high  as  to  be  excessive  nor  so  low  as  to  be 
unjust. 
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"  We  claim  that  the  essence  of  the  law — the  vital  principle 
which  makes  the  law  what  the  Commission  has  declared  it 
to  be,  an  Act  to  regulate  commerce,  intended  for  the  protec- 
tion of  the  general  public,  and  its  prevailing  principles — 
equality  for  all  persons  and  communities — is  contained  in  the 
last  clause  of  the  first  section,  and  subsequent  sections  are 
cumulative,  explanatory,  and  designed  to  aid  in  enforcing  the 
vital  principle. 

"The  power  to  make  an  unjustly  low  rate,  which  we  have 
heretofore  denominated  a  *  cut  rate,'  is  the  *  root  of  all  evil,' 
and  unless  the  law  has  eradicated  that  root  and  divested  the 
companies  of  that  power  it  must  utterly  fail  to  accomplish 
the  purposes  of  *  equity  to  all  persons  and  localities,'  which 
the  Commission  has  declared  and  which  we  fully  believe  was 
its  purpose. 

"  But  it  may  be  asked  has  not  a  man  a  right  to  do  with 
his  own  what  he  pleases  ?  And  shall  the  law  interfere  with 
a  railway  company  which  may  desire  to  give  away  its  ser- 
vices ? 

"  We  do  not  think  it  necessary  to  answer  this  objection  to 
the  Commission,  as  the  principle  is  too  well  understood  by 
them,  but  to  the  general  public  we  might  say  that  it  is  our 
understanding  that  no  principle  of  law  is  better  established 
than  that  a  man  may  7iot  in  all  cases  do  what  pleases  him 
with  his  own.  A  man  may  not  burn  his  own  house  when 
the  probable  result  would  be  to  burn  his  neighbor's  house 
also. 

"  It  has  been  repeatedly  held  that  railroads  are  a  public 
agency.  The  authority  to  construct  them  with  extraordinary 
privileges  in  management  and  operation  is  an  expression  of 
sovereign  power  only  given  from  a  consideration  of  great 
public  benefits  which  might  be  expected  to  result  therefrom. 
Every  grant  of  such  a  privilege  results  not  only  the  right  but 
the  duty  of  protection  and  regulation,  so  as  to  secure  equity 
for  all  persons  and  communities." 

At  the  conclusion  of  Mr.  Stickney's  argument  counsel  for 
the  Chicago,  Burlington  and  Northern  Railroad  Company 
made  a  brief  statement   of  the   position  of  his  company, 
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claiming  for  it  the  best  line  in  point  of  grades  and  curva- 
tures of  all  the  competing  lines,  and  an  ability  to  do  profit- 
able business  at  the  lowest  rates.  "We  claim,"  he  said, 
"  that  it  can  carry  freight  less  than  the  other  lines,  and  we 
claim  that  it  has  a  right  to  carry  freight  at  any  figure  it 
pleases  ;  and  that  it  has  a  right  to  compete  on  its  own  basis. 
Nobody  complains  against  it,  but  Mr.  Stickney  comes  and 
says  that  this  road  is  doing  its  business  too  low.  It  seenis 
to  us  that  this  road  has  a  right  under  the  law  to  fix  its  own 
rates,  and  that  it .  should  not  be  called  upon  to  show  that  its 
rates  not  remunerative  to  itself,  or  such  that  these  other 
roads  cannot  meet.  Now,  that  is  the  question  before  this 
Commission."  In  the  same  connection  something  was  said 
by  counsel  about  the  right  of  **  survival  of  the  fittest,*'  but 
without  explanation  of  the  designed  application  in  the  case. 
Whether  it  was  meant  that  the  Chicago,  Burlington  and 
Northern,  having,  by  reason  of  its  more  favorable  gradients 
and  curvatures,  the  power  to  destroy  its  rivals  in  a  life-and- 
deatli  struggle,  might  rightfully  do  so,  was  left  to  conjecture. 

Respondent  then  proceeded  to  produce  evidence,  and  wit- 
nesses were  also  called  by  the  Chicago,  Burlington  and  North- 
ern, and  by  other  parties. 

W.  B.  Hamblin,  general  traffic  manager  of  the  road  last 
named,  was  called  for  respondent,  and  was  examined  with 
the  purpose  principally  to  show  that  the  rates  of  his  com- 
pany were  such  as  precluded  its  doing  a  profitable  business. 

From  his  testimony  it  appears  that  the  rates  on  his  road 
from  Chicago  were  the  same  to  Prairie  du  Chien  as  to  Min- 
neapolis, 202  miles  beyond,  and  were  the  same  to  all  inter- 
mediate stations  between  the  two  named. 

At  the  time  the  Chicago,  Burlington  and  Northern  went 
into  operation  in  1886,  it  appears  that  rates  between  Chicago 
and  St.  Paul,  by  all  the  lines,  were  as  follows : 


40    30    20    15    10 


r  This  was  by  joint  tariff  issued  by  agreement.    At  that  thne 
rates  to  intermediate  stations  were  in  many  cases  higher 
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than  to  the  terminal  stations.  Since  that  time  the  rates  be- 
tween the  terminal  stations  have  sometimes  been  higher  and 
sometimes  lower.  The  rates  now  in  force  on  class  5  and  the 
lettered  classes  are  precisely  the  same  which  were  put  in 
force  by  the  respondent  road  in  August,  1887,  without  con- 
sultation with  its  competitors.  Class  5  and  the  lettered 
classes  constitute  a  very  large  proportion  of  all  the  business 
of  the  roads. 

On  May  29,  1888,  the  witness  sent  the  following  letter  to 
Chairman  Faithom,  of  the  Northwestern  Freight  Associa- 
tion : 

"  Dear  Sir  :  We  desire  to  notify  you  that  on  June  4,  1888, 
our  rates  between  Chicago  and  St.  Paul,  Minneapolis,  and 
Minnesota  Transfer,  will  be — 


40    33    26    18    12i 

Our  reason  for  making  rates  as  above  are  as  follows :  At  a 
meeting  of  the  Northwestern  Association,  of  which  our  line 
is  not  a  member,  but  at  which  we  were  notified  to  be  present, 
all  the  other  lines  urged  us  to  assent  to  the  rates  (the  sixty- 
cent  scale)  which  all  said  lines  had  adopted.  We  assented 
to  said  rates,  against  our  own  interests,  for  the  sole  purpose 
of  assisting  our  competitors  to  regulate  their  local  rates  in 
accordance  with  their  necessities,  which  they  alleged  to  be 
very  pressing.  No  sooner  had  our  assent  been  given  to  the 
sixty-cent  scale  than  many  of  our  competitors  began  to  make 
an  improper  use  of  the  advance,  by  alleging  that  the  ad- 
vance was  made  by  us  for  the  definite  purpose  of  discrimin- 
ating against  Chicago  trade,  when  in  fact  said  rates  were 
made  for  the  sole  purpose  of  enabling  said  competing  lines 
to  re-arrange  their  local  rates  on,  as  they  alleged,  a  fairly 
consistent  basiii. 

"  Finding  that  many  of  our  patrons  would  be  discrimin- 
ated against  by  the  sixty-cent  scale,  owing  to  the  extremely 
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low  rates  from  the  sea-board  prevaUing  by  Lake  Superior 
lines,  we  have  decided  upon  the  scale  above  given. 

"  Yours  truly, 

W.  B.  Hamblin." 

N.  B.  Hinckley,  auditor  of  the  Chicago,  Burlington  and 
Northern,  gave  the  gross  earnings  of  his  company  for  the 
first  six  months  of  1887  as  follows  : 

January $155,656  30 

February 183,448  76 

March 282,397  98 

April 207,742  18 

May 238,403  18 

June 202,637  29 

Total $1,270,285  69 

The  same  for  six  months  in  1888  : 

January $108,834  96 

February 165,124  39 

March 73,322  55 

April 127,986  68 

May 146,089  27 

June 174,003  75 

« 

Total $795,361  60 

The  net  earnings  for  the  first  six  months  of  1887  above  op- 
erating expenses  the  witness  stated  to  have  been  $331,575.81. 
The  surplus  above  operating  expenses  for  the  first  six  months 
of  1888  was  $3,896.62.  But  in  operating  expenses  the  wit- 
ness did  not  include  taxes,  $56,704.50,  nor  rent  of  tracks, 
$29,040.48,  which,  if  added  to  the  operating  expenses  for 
these  five  months,  would  make  an  excess  of  some  eighty 
thousand  dollars  above  gross  earnings.  Nor  in  the  operating 
expenses  was  any  account  taken  of  depreciation  of  rolling 
stock  or  other  property,  nor  of  the  keeping  up  of  the  equip- 
ment nor  of  the  road. 

The  great  falling  off  in  the  business  of  1888  from  that  of 
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1887  the  witness  accounted  for  by  a  strike  of  engineers  on 
the  Chicago,  Burlington  and  Quincy  system.  For  the  year 
1887  the  witness  claimed  his  road  earned  its  operating  ex- 
penses and  fixed  charges. 

The  gross  earnings  of  the  road  from  freights  the  witness 
estimated  to  average  about  4^  mills  per  ton  per  mile. 

J.  A.  Hanley,  traflSc  manager  of  the  respondent,  testified 
that  since  the  1st  of  August,  1887,  his  company  had  printed 
498  diiferent  tariffs.  He  had  been  compelled  to  change  the 
local  tariffs  as  often  as  there  was  a  change  in  the  through 
tariffs  by  any  competing  road.  There  was  a  cut  in  rates,  he 
said,  February  3d  of  this  year,  again  February  8th,  again 
February  10th,  again  on  the  15th,  on  the  20th,  on  the  25th, 
and  on  March  2d.  His  company  put  in  force  the  tariff  it 
is  now  acting  under  because  of  the  action  of  the  Chicago, 
Burlington  and  Northern.  It  would  have  been  impossible 
for  his  company  to  have  done  any  part  of  the  through  busi- 
ness if  it  had  not  reduced  its  through  rates  to  meet  the  rates 
of  the  other  road. 

Witness  believes  the  rates  to  the  intermediate  stations,  as 
now  fixed,  to  bo  reasonable. 

President  Stickney  testified  that  he  thought  the  present 
local  rates  were  reasonable;  to  reduce  them  to  the  St.  Paul 
rate  would  seriously  affect  the  revenues  of  his  company.  If 
tlie  company  were  to  advance  its  through  rates  to  the  sixty- 
cent  standard  it  would  have  to  go  out  of  the  through  busi- 
ness, and  that  would  reduce  the  revenue  of  the  road  about  25 

per  cent. 

Witness  ^ave  figures  from  official  reports  which  he  claimed 
showed  that  the  C,  B.  and  N.  was  steadily  falling  behind, 
and  that  it  was  doing  business  lower  than  any  successful  road 
in  tlie  country.  In  his  opinion  the  tariffs  at  present  in  force 
Ix^tween  St.  Paul  and  Chicago  are  not  sufficient  to  pay  any- 
thing substantial  over  and  above  operating  expenses  to  any 
railroad.  A  reduction  of  the  local  rates  on  his  road  would 
affect  very  materially  all  rates  over  Iowa  and  Southern 
Minnesota,  and  away  out  into  Kansas  and  Nebraska  more 
or  less. 
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*  "Witness  testified  that  the  sixty-cent  rate  was  carried  by  his 
road  to  the  last  station  before  reaching  St.  Paul,  and  which 
was  14  miles  distant  therefrom.  He  also  testified  that  the 
competition  by  way  of  Duluth  is  between  St.  Paul  and  east- 
ern points ;  it  is  not  between  Chicago  and  Duluth.  There  is 
no  competition  by  lake  between  Chicago  and  St.  Paul  by  way 
of  Duluth ;  so  that  on  business  that  originates  at  Chicago 
and  south  of  there  Duluth  has  no  influence  on  rates. 

William  H.  Truesdale,  receiver  of  the  Minneapolis  and 
St.  Louis  Railway  Company,  testified  that  in  his  opinion  no 
road  would  be  able  to  transact  its  business,  however  large,  on 
the  basis  of  4^  mills  per  ton  per  mile  for  its  freight  which 
had  been  stated  to  be  the  gross  revenue  of  the  Chicago,  Bur- 
lington and  Northern.  Figures  were  submitted  to  show  that 
the  receipts  per  ton  per  mile  by  leading  lines  in  the  country 
— the  Pennsylvania,  the  Lake  Shore,  the  New  York  Central, 
the  Michigan  Central,  and  the  Pittsburgh,  Foi-t  W^ayne  and 
Chicago — were  much  in  excess  of  this,  ranging  for  1886  from 
6.39  to  7.60  mills  per  ton  per  mile. 

Much  other  evidence  was  given,  but  the  points  to  which  it 
was  principally  directed  suflBciently  appear  from  what  is 
above  stated.  The  evidence  showed  very  conclusively  that 
the  rates  in  force  on  the  Chicago,  Burlington  and  Northern 
between  Chicago  and  its  northern  termini  were  very  low, 
perhaps  ruinously  so,  but  it  also  demonstrated  that  the  man- 
aging officers  of  respondent  were  chargeable  with  no  small 
share  of  responsibility  for  the  unsettled  condition  of  rates  in 
the  northwest. 

Briefs  were  filed  in  the  case  on  behalf  of  the  respondent, 
and  also  on  behalf  of  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  supporting  the  same  views.  In  oppo- 
sition were  tiled  briefs  for  the  Chicago,  Burlington  and 
Northern  Railroad  Company  and  for  the  Faribault  Board  of 
Trade. 

The  foregoing  statement  of  the  case  has  been  made  very 
full,  that  the  position  of  respondent  might  be  clearly  seen 
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and  its  merits  fairly  presented.  In  now  entering  upon  a 
discussion  of  the  ease  upon  its  facts,  it  is  important  first  of 
all  that  the  exact  question  which  awaits  decision  should  be 
distinctly  brought  to  the  front.  Much  of  the  discussion  by 
counsel  has  apparently  assumed  that  the  question  chiefly 
involved  was  one  of  reasonable  rates,  and  that  when  satisfied 
in  this  regard  the  Commission  might  deal  with  the  rates  as 
justice  should  seem  to  require.  This  assumption  might  be 
warranted  if  the  authority  of  the  Commission  over  rates  was 
unlimited,  which  is  far  from  being  the  case.  All  its  powers 
come  from  the  statute,  and  none  can  be  exercised  which  are 
not  expressly  or  by  plain  implication  conferred.  It  is  not 
uncommon  for  the  legislature,  in  the  exercise  of  its  unques- 
tionable authority,  to  prescribe  rules  of  general  justice  which 
judicial  and  administrative  tribunals  are  not  at  liberty  to 
depart  from,  even  when  in  particular  cases  they  are  found 
to  be  prodi;ctive  of  hardship.  It  prescribes  such  rules  be- 
cause convinced  that  their  operation  will  commonly  be  bene- 
ficial, and  on  the  whole  promotive  of  the  general  welfare.  If 
they  so  operate  in  exceptional  cases  as  to  cause  hardship 
they  are  not  the  less  law  for  that  reason. 

Such  a  rule  prescribed  by  the  supreme  legislative  author- 
ity for  the  regulation  and  limitation  of  railroad  rates  is  now 
in  question.  It  is  prescribed  by  the  fourth  section  of  the 
Act  to  regulate  commerce,  which  among  other  things  pro- 
vides that  "  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  the  like  kind  of  property,  under  substan- 
tiallv  similar  circumstances  and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer  distance." 
There  is  a  proviso  which  empowers  the  Commission  on 
application  in  special  cases  to  relieve  a  carrier  from  the 
operation  of  this  rule,  but  in  all  other  cases  the  rule  admits 
of  no  exception.  Wherever,  therefore,  on  any  line  of  railway 
to  which  the  act  applies  a  carrier  transpoi^ts  persons  or 
property  in  the  same  direction  for  shorter  and  longer  dis- 
tances under  substantially  similar  circumstances  and  condi- 
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tions,  the  charge  made  or  compensation  received  for  the 
shorter  haul,  if  gi'eater  than  that  made  or  received  for  a 
longer  which  includes  it,  is  illegal  unless  such  a  relieving 
order  exists. 

The  respondent  has  put  out  and  is  enforcing  a  tariff  of  rates 
for  the  transportation  of  property  which  in  a  large  number 
of  cases  makes  the  greater  charge  for  the  shorter  haul  on 
the  same  line  and  in  the  same  direction.  On  first-class  mer- 
chandise transported  from  Chicago  in  the  direction  of  St. 
Paul  and  Minneapolis  the  rate  increases  with  some  degree 
of  regularity  until  it  is  sixty  cents,  and  this  rate  is  then  con- 
tinued to  the  last  station  before  reaching  St.  Paul,  w^hen  it 
drops  suddenly  to  forty  cents  at  that  city,  and  is  the  same  at 
Minneapolis.  At  Oneida,  half  way  from  Chicago  to  St.  Paul, 
the  rate  is  fifty-four  cents ;  and  this,  in  comparison  with  the 
St.  Paul  rate,  will  sufficiently  illustrate  the  relative  inequali- 
ties which  the  new  tariff  introduces.  The  general  rule  of 
justice  the  statute  prescribes  is  thus  seen  to  be  unlawfully 
departed  from,  unless  it  is  made  to  appear  that  the  transport- 
ation from  .Chicago  to  Oneida — taking  the  single  station  for 
ilhistrative  purposes  for  the  sake  of  brevity — is  under  circum- 
stances and  conditions  not  substantially  similar  to  those 
under  which  the  transportation  is  made  by  respondent  from 
Chicago  to  the  northern  termini  of  its  road.  In  putting  out 
this  tariff  respondent  has  assumed  that  dissimilar  circum- 
stances and  conditions  exist  in  the  two  cases,  and  the  pur- 
pose of  the  hearing  which  has  been  had  was  to  give  it  the 
opportunity  to  point  out  the  supposed  differences. 

By  the  evidence  brought  forward  it  was  not  made  to  ap- 
pear that  the  transportation  to  Oneida  is  more  expensive 
than  the  transportation  to  St.  Paul,  and  with  the  great  dis- 
parity of  distance  in  its  favor  it  may  wall  be  assumed  to  bo 
less.  Neither  was  it  shown  that  there  are  any  special  diffi- 
culties or  peculiar  circumstances  attending  the  transporta- 
tion to  Oneida  that  make  delivery  of  Chicago  freights  at  that 
point  in  any  respect  exceptional ;  it  is  not  even  suggested 
that  such  is  or  may  be  the  fact.  We  are,  on  the  contrary, 
left  to  understand,  and  must  assume  in  disposing  of  the  case, 
that  so  far  as  concerns  the  mere  handling  of  freights,  their 
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transportation  and  delivery  is  made  at  the  two  stations  named 
under  circumstances  and  conditions  aflfecting  the  cost  and 
the  value  of  the  service,  which  are  not  substantially  dis- 
similar. 

But  respondent  contends  that  dissimilar  conditions  are 
established  at  St.  Paul  to  those  which  exist  at  Oneida  by  the 
action  of  the  Chicago,  Burlington  and  Northern  Railroad 
Company.  That  company,  forming  with  the  Chicago,  Bur- 
lington and  Quincy  a  through  line  from  Chicago  to  St.  Paul, 
off.^rs  to  the  public  a  forty-cent  rate  between  the  two  cities. 
This  offer,  is  a  controlling  circumstance  in  the  situation.  Re- 
spondent must  meet  this  rate  or  it  must  abandon  the  Chicago 
and  St.  Paul  and  Minneapolis  business  to  its  rival.  No  such 
circumstance  controls  or  aflfects  the  rates  to  Oneida  and  other 
intermediate  stations.  Kespondent  then  calls  the  attention 
of  the  Commission  to  the  fact  that  in  the  early  case  In  re 
The  Louisville  and  Nashville  Railroad  Co.,  1  Int.  C.  C.  Rep., 
31,  the  fact  was  recognized  by  the  Commission  that  competi- 
tion witli  carriers  by  water  or  with  other  carriers  not  subject 
to  control  under  the  Act  to  regulate  commerce  might  make 
out  the  dissimilar  circumstances  and  conditions  which  the 
Act  contemplates ;  and  respondent  insists  that  the  competi- 
tion of  carriers  which  come  under  the  Act,  unless  it  is  actu- 
ally restrained  by  the  Commission  must  be  just  as  effective 
in  making  out  the  dissimilar  circumstances  and  conditions  as 
would  be  the  competition  of  carriers  which  the  Commission 
has  no  authority  to  restrain.  It  is  the  unrestrained  compe- 
tition, it  is  said,  affecting  the  longer  haul  and  not  the  shorter, 
that  makes  the  conditions  dissimilar;  and  counsel  remark 
upon  tlui  fact  that  neither  in  the  Act  itself  nor  in  any  of  the 
proceedings  or  discussions  which  led  to  its  passage  was  any 
distinction  taken  between  the  competition  of  carriers  who 
come  under  the  Act  and  of  those  who  do  not.  It  is  therefore 
contended  that  the  Commission  is  not  warranted  in  taking 
any  such  distinction. 

The  argument  for  the  respondent  begins  with  the  laying 
down  of  the  following  proposition : 

"  One  of  two  conclusions  must  be  accepted :  either — 
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"  First.  One  of  several  competing  lines  cannot  by  deliber- 
ately making  rates  which  are  below  the  cost  of  carriage,  de- 
structive of  all  net  revenue,  destructive  of  its  own  property  as 
well  as  the  properties  of  its  rivals,  compel  its  rivals  to  aban- 
don important  competitive  business,  or  adopt  over  their  whole 
systems  such  non-productive  and  destructive  rates.  Its  com- 
petitors must  be  allowed  to  meet  the  low  rates  at  terminal 
competitive  points  and  maintain  reasonable  local  rates,  not 
necessarily  lower  than  through  rates. 

"Or— 

"Second.  Any  denial  of  the  above  conclusion  must  be 
placed  on  the  sole  grounds  that  the  competition  is  subject  to 
the  act  of  Congress  and  will  be  controlled  by  the  Commis- 
sion. The  Commission  must  take  cognizance  of  such  unrea- 
sonable and  destructive  competition,  and  regulate  it  under 
the  provision  in  the  first  section  of  the  Act,  that  all  charges 
shall  be  'reasonable  and  just,'  and  every  *  unjust  and  unrea- 
sonable '  charge  for  such  service  is  prohibited  and  declared  to 
he  unlairfuiy 

Respondent  then  claims  to  have  shown  that  the  rates  made 
by  the  Chicago,  Burlington  and  Northern  Railroad  Company 
on  business  between  Chicago  and  St.  Paul  and  Minneapolis 
are  unreasonable  and  destructively  low,  and  insists,  as  it  did 
in  the  opening  argument  by  its  president,  that  the  Commis- 
sion should  compel  the  rival  road  to  establish  reasonably  re- 
munerative rates  in  the  place  of  the  unreasonably  low  rates 
it  now  makes.  The  position  of  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  is  shown  in  the  closing  para- 
graphs of  the  brief  filed  in  its  behalf : 

"  If  all  the  lines  were  permitted  to  meet  the  through  rate 
of  the  C,  B.  &.  N.  R'y  Co.  the  purpose  of  that  company  in 
making  a  through  rate  lower  than  any  company  can  willingly 
adopt  for  its  local  intermediate  business,  and  thus  monopo- 
lizing the  through  traflSc,  would  be  defeated,  without  subject- 
ing the  other  companies  to  disadvantage  and  loss  that  is 
needless  and  benefits  no  one.  Here  is  the  extraordinary 
case  of  a  road  that  has  no  local  business  and  makes  a  through 
rate  lower  than  is  fair  or  remunerative  when  applied  to  all 
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the  business  of  the  other  roads  between  the  same  points  for 
the  purpose  of  monopolizing  all  the  through  business.  It  is 
therefore  unjust  to  compel  the  other  roads  either  to  forego 
the  through  business  or  to  reduce  local  rates." 

Of  the  fact  stated  in  this  brief,  that  the  Chicago,  Burling- 
ton and  Northern  is  mthout  local  business,  no  proof  was 
given  to  the  Commission,  but  it  is  not  important  in  the  dis- 
cussion which  follows,  and  will  not  be  further  noticed.  The 
tariffs  of  that  company  show  that  no  higher  rates  are  charged 
to  intermediate  points  than  to  the  terminal  stations. 

In  considering  the  argument  made  by  the  respondent  and 
by  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company, 
it  is  proper  to  state  in  this  place  that  the  Commission  has 
never  expressed  the  opinion  that  the  competition  of  carriers 
who  are  under  the  Act  can  on  no  state  of  facts  make  out  the 
dissimilar  circumstances  and  conditions  which  might  justify 
or  excuse  the  greater  charge  on  the  shorter  haul.  The  Com- 
mission has  only  gone  so  far  as  to  say  that  it  must  be  seldom 
that  such  could  be  the  case,  thereby  recognizing  a  distinc- 
tion between  the  competion  of  carriers  which  are  and  of 
those  which  are  not  subject  to  the  Act,  but  leaving  itself 
entirely  at  liberty  to  consider  on  its  merits  any  case  which 
might  subsequently  be  presented,  and  which  the  parties 
concerned  might  think  to  be  specially  exceptional.  We  are 
therefore  prepared  to  consider  this  case  entirely  unembar- 
rassed by  what  has  been  said  in  any  other  case,  and  to  give 
such  judgment  upon  it  as  its  peculiar  facts  may  seem  to  re- 
quire. 

First  of  all,  in  taking  up  the  case,  we  direct  attention  to 
the  claim  advanced  on  behalf  of  respondent,  that  the  rates 
.  juade  by  the  Chicago,  Burlington  and  Northern  are  unrea- 
sonable and  unjust,  because  they  are  too  low  to  be  remunera- 
tive, and  that  they  are,  therefore,  illegal  under  the  Act, 
which  requires  all  charges  to  bo  "reasonable  and  just,"  and 
declares  **  every  unjust  and  unreasonable  charge  "  to  be  un- 
lawful. 

At  the  outset  it  may  be  pointed  out  that  with  entire  pro- 
priety we  might  dismiss  this  claim,  with  the  simple  remark 
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that  no  complaint  of  illegality  is  made  against  the  Chicago, 
Burlington  and  Northern,  and  its  rates  have  not  been  ques- 
tioned in  any  such  form  or  manner  as  would  warrant  a  judg- 
ment upon  them.  That  company  is  not  a  party  to  this  pro- 
ceeding. Its  officers  have  appeared  on  request  to  give 
evidence,  and  its  counsel  has  tiled  a  brief,  as  have  other 
counsel  representing  interests  that  might  indirectly  be  af- 
fected by  the  action  taken,  and  as  any  citizen  who  might 
suppose  he  was  concerned  would  be  permitted  to  do.  But 
the  only  party  before  the  Commission  ia  the  respondent,  anil 
an  order  adjudging  any  other  party  guilty  of  illegalities 
would  be  inatlmissible,  because  entirely  wanting  in  jurisdic- 
tion. The  rates  of  the  Chicago,  Burlington  and  Northern 
are  involved  in  the  controversy,  but  they  come  in  only 
incidentally.  The  record  presents  no  issue  upon  them, 
and  warrants  no  judgment  that  would  bind  the  party  making 
them. 

But  though  it  is  only  incidentally  that  these  rates  are 
brought  into  controversy,  yet  if  any  question  of  law  arises 
upon  them  which  is  important  to  any  right  of  respondent 
involved  in  the  case,  it  may  be  proper  for  the  purposes  of  a 
decision  upon  such  question  of  law  that  the  record,  by 
amendment  or  otherwise,  should  be  put  in  such  form  as  to 
admit  of  the  decision  being  made.  To  that  end  the  Chicago, 
Burlington  and  Northern  Railroad  Company  might  be  brought 
in  as  a  party,  and  the  reasonableness  and  lawful  character  of 
its  rates  directly  put  in  issue.  It  ia  therefore  proper  to  con- 
sider now  on  the  record  as  it  stands,  whether,  if  the  railroad 
com])any  just  named  were  a  party  to  the  record,  the  Com- 
mission would  have  tlie  authority  to  compel  an  increase  in 
its  rates  as  respondent  contends  it  should  do,  in  case  on  a 
record  presenting  the  question  they  should  be  found  to  be  . 
unreasonably  low. 

This  question  of  authority,  now  (or  the  first  time  pre- 
sented to  the  Commission,  is  raised  npon  the  express  words 
of  the  statute  which  declare  that  "  all  charges  shall  be  rea- 
sonable and  just."  To  be  so  the  charges  ought  to  be  fair  to 
both  parties ;  to  the  carrier  as  well  as  to  the  party  it  serves ; 
the  r^hts  and  interests  of  both  should  be  considered.   There 
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is  consequently  no  little  force  in  the  claim  made  by  respond- 
ent that  charges  are  not  reasonable  and  just  when  they  are 
BO  low  as  to  be  unremunerative  to  the  carrier ;  so  low  that 
its  action  in  continuing  t(b  make  them  would  lead  directly  to 
bankruptcy.  Possibly,  if  the  statute  were  to  be  interpreted 
•without  any  aid  from  its  history,  and  with  no  other  knowl- 
edge of  its  purposes,  aims  and  ends  than  such  as  may  be 
derived  from  its  provisions,  a  holding  that  a  rate  unreason- 
ably low  was  forbidden  might  be  justified,  or  at  least  might 
be  urged  upon  plausible  arguments. 

But  every  statute  is  to  be  read  in  the  light  of  its  history 
and  of  the  evils  it  was  intended  to  redress.  And  as  matter 
of  public  history  nothing  can  be  more  notorious  than  that 
the  Act  to  regulate  commerce  had  for  its  leading  and  general 
purpose,  to  which  other  purposes  were  subordinate,  to  pro- 
vide ^ectual  securities  that  the  general  public,  in  making 
use  of  the  means  of  railroad  transportation  provided  by  law 
for  their  service,  should  have  the  benefits  which  the  law  had 
undertaken  to  give,  but  of  which  in  very  many  cases  it  was 
found  the  parties  entitled  to  them  were  deprived  by  the  arbi- 
trary conduct,  the  favoritism,  or  the  unreasonable  exactions 
of  those  who  managed  them.  It  may  be  afiirmed  with  entire 
confidence  that  the  Act  was  not  passed  to  protect  railroad 
corporations  against  the  misconduct  or  the  mistakes  of  their 
officers,  or  even  primarily  to  protect  such  corporations 
against  each  other.  The  Act  does,  indeed,  require  them  to 
afi'ord  reasonable,  proper,  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines,  but  even 
this  requirement  was  for  the  public  benefit  more  particularly 
than  for  the  benefit  of  the  carriers  themselves.  Everywhere 
in  the  Act  the  primary  purpose  apparent  in  its  provisions  is 
that  individuals  dealing  in  matters  of  transportation  with  the 
carriers  regulated  by  it  shall  not,  in  respect  to  the  con- 
veniences the  carriers  are  supposed  to  offer  to  the  public,  be 
wronged  by  arbitrary  conduct  or  by  favoritism,  or  be  sub- 
jected to  extortion.  It  is  to  this  end  that  the  Act  declares 
that  all  charges  made  by  the  carriers  it  regulates  shall  be 
reasonable  and  just,  and  the  purpose  of  the  declaration  is  to 
establish  the  rule  that  the  charges  shall  not  be  extortionate. 
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If  such  was  the  primary  purpose  of  the  statute,  as  un- 
questionably it  was,  then  the  proper  meaning  of  the  terms 
"just  and  reasonable"  as  employed  in  it  is  apparent.  They 
were  employed  to  establish  a  maximum  limitation  for  the 
protection  of  the  public,  not  a  minimum  limitation  for  the- 
protection  of  reckless  carriers  against  their  own  action.  That 
a  minimum  limitation  was  not  in  the  mind  of  Congress  we 
may  easily  satisfy  ourselves  by  considering  what  would  have 
been  the  probable  fate  of  any  distinct  proposition  to  confer 
upon  the  Commission  the  power  which  it  is  now  urged  to  as- 
sume. There  is  not  the  least  reason  to  suppose  that  any 
such  proposition  would  have  been  seriously  entertaine<l  in 
Congress,  or  that  it  could  have  received  any  considerable 
support.  It  would  on  the  other  hand,  in  all  probability, 
have  been  promptly  rejected  as  wholly  unnecessary  for  the 
protection  of  those  who  had  complete  powers  of  protection 
in  their  own  hands,  and  as  being  little  short  of  impertinent 
intermeddling.  If  such  would  have  been  the  fate  of  the 
proposition  expressed  in  plain  terms,  then  the  conclusion  is 
unavoidable,  that  the  general  terms  made  use  of  in  the  stat- 
ute do  not  confer  the  power  the  proposition  would  involve. 
We  cannot  as  a  matter  of  construction  deduce  from  the  gen- 
eral terms  of  a  statute  a  legislative  intent  which  there  is  no 
reason  to  suppose  existed  in  fact,  but  which  on  the  other 
hand  the  circumstances  all  tend  to  show  was  not  suggested 
when  the  law  was  under  consideration,  and  if  it  had  been 
sug<j!;ested  would  have  been  received  with  no  favor. 

While  confident  in  this  conclusion  we  shall  at  the  same 
time  concede  that  in  the  history  of  railroad  competition  the 
rest)ondont  finds  abundant  evidence  that  in  a  great  many 
cases  railroad  companies  temporarily  establish  rates  that  are 
not  only  below  a  fair  compensation  for  their  services,  but  are 
so  unreasonably  low  that  if  persisted  in  they  must  be  de- 
structive of  their  own  interests  as  well  as  of  the  interests  of 
rivals.  It  is  upon  the  basis  of  this  unquestionable  fact  that 
respondent  contends  tliat  if  the  power  thus  to  sacrifice  inter- 
ests is  subject  to  no  restraint  at  the  hands  of  the  Commis- 
sion, then  the  distinction  made  by  the  Commission  in  the  re- 
ported case  above  referred  to,  between  the  carriers  who  are 
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and  the  carriers  who  are  not  subject  to  the  Act,  cannot  be 
well  founded.  Unrestrained  competition,  it  is  said,  is  just 
as  damaging  and  just  as  powerful  in  coercing  the  action  of  the 
parties  who  are  subjected  to  it,  when  it  is  the  competition  of 
carriers  who  come  under  the  Act,  as  when  it  is  not.  This  is 
doubtless  true. 

But  we  cannot  agree,  that  because  the  Commission  has  no 
authority  to  require  a  carrier  to  increase  the  rates  it  has  vol- 
untarily established  on  its  line,  the  competition  of  carriers 
who  come  under  the  Act  to  regulate  commerce  is  subject  to 
no  more  restraint  than  is  that  of  others.  It  may  perhaps  be 
subject  to  no  restraint  directly  applied,  but  many  of  the 
requirements  of  the  Act  must  have  an  important  restraining 
influence.  The  obligation  all  the  carriers  are  under  to  make 
to  the  Commission  a  complete  exhibit  of  their  operations 
must  have  at  least  a  conservative  tendency,  for  managers 
know  that  if  they  recklessly  engage  in  destructive  competi- 
tion the  fact  they  have  done  so  can  hardly  fail  to  appear  in 
their  annual  reports.  Then  a  carrier  not  subject  to  statutory 
control  may  perhaps  sacrifice  its  rates  deliberately  for  a  time 
in  the  hope  that  it  may  thereby  crush  or  cripple  a  rival,  ex- 
pecting, when  that  has  been  accomplished,  to  advance  the 
rates  sufficiently  not  only  to  pay  for  the  service  rendered, 
but  to  recoup  the  losses  it  has  suflfered  in  the  destructive 
warfare.  A  carrier  which  is  subject  to  the  Act  to  regulate 
commerce  cannot  do  this.  When  it  engages  in  reckless  or 
unfair  warfare,  it  will  understand  tliUt  nothing  which  is  lost 
thereby  can  be  made  up  by  exactions  from  the  public  which 
would  be  inadmissible  if  no  such  losses  had  been  suffered. 
The  carrier  will  understand  further  that  in  making  exceedingly 
low  rates  it  is  giving  the  public  to  understand  that  those 
rates  are  reasonable  and  remunerative ;  it  is,  in  efiect,  saying 
so  to  Legislatures  and  to  other  public  authorities,  and  there- 
by doing  very  much  to  establish  as  against  itself,  a  low  stand- 
ard of  rates  for  all  time.  Moreover,  the  carrier  that  declares 
a  foi*ty-cent  rate  fi-om  Chicago  to  St.  Paul  is  not  too  low,  but 
is  a  fair  and  reasonable  compensation  for  the  service  per- 
formed on  its  line,  is  very  likely  to  have  demand  made  for 
lower  rates  to  intermediate  stations;  and  it  is  not  easy  to  see 
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liow  it  wouIl!  answer  tbe  c]aim  that  if  a  forty-ceut  rate  to  St. 
Paul  fully  pays  for  tbe  service  rendeied,  the  samo  rate  fur 
oue-thiril  or  two-thirds  the  distance  must  more  than  pity  fur 
the  service  rendered,  and  therefore  be  unjust  and  unlawful. 
The  same  section  of  the  Act  which  forbids  the  making  of  the 
greater  charge  for  the  shorter  haul  expressly  declares  that  it  is 
not  to  be  construed  as  authorizing  the  carrier  to  charge  as 
much  for  such  shorter  haul,  and  when  thD  chaise  is  challenged 
the  carrier  must  support  it  by  proof  that  it  is  reasonable.  It 
assumes  the  responsibility  of  doing  this  in  every  instance  when 
it  makes  charges  which  are  alike  for  distances  that  greatly  vary. 
Other  requirements  of  the  law  operate  as  restraints  to  a 
large  extent.  The  "long  and  short  haul  clause"  of  the 
fourth  section  makes  reductions  to  competitive  points,  when 
they  must  be  followed  by  reductions  to  intermediate  points, 
a  much  more  serious  matter  to  the  roads  which  come  under 
the  Act  than  to  others,  and  the  prohibition  against  raising 
rates,  except  upon  ten  days'  notice ;  the  rule  that  all  redno- 
tions  must  be  public  and  free  to  all,  not  as  formerly  they 
often  were  by  secret  arrangements  with  leading  shippers  and 
favored  individuals ;  the  proviso  that  rates  made  must  not 
work  a  preference  against  localities  and  among  business  in- 
terests, are  all  important,  for  the  carriers  subject  to  the  Act 
must  conform  to  them  in  whatever  competition  they  see  fit  to 


It  is  unfortunately  true  that  the  reckless  or  unfair  compe- 
tition of  one  carrier  may  sometimes  compel  another,  whose 
management  would  willingly  do  its  business  fairly  and  at  re- 
munerative rates,  to  retire  from  some  lines  of  business  at 
competitive  points ;  but  the  course  of  conduct  which  compels 
this  is  likely  to  be  temporary,  and  to  be  persisted  in  only 
until  the  parties  guilty  of  it  are  brought  to  more  reasonable 
action  by  their  losses,  or  by  the  interference  of  stockholders, 
who  are  not  likely  to  submit  quietly  to  a  permanent  drain 
upon  their  resources  from  such  a  cause. 

In  aU  that  is  now  said  upon  this  subject  we  have  in  mind 
only  cari'iers  operating  in  a  field  of  legitimate  competitioo 
whose  business  they  mutually  <;ontend  for.  A  case  may  be 
supposed  of  long  circuitous  lines  formed  by  a  combination 
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of  ^^^rwwra  for  die  poposeB  df  a  eonpeliftkHi  not  jvalifialild 
cm  any  beaiiieBB  or  {undenliil  neBnonn,  baft  wlioify  ilkgiti:-^ 
mate.  Baft  as  no  socb  case  ia  pieaenled  by  the  ii«te  beficm 
us,  ve  ahfifaiifi  faHn  any  disaiasuHi  of  questions  ift  mig^  pre-* 


F<Nr  the  leeaons  sfcsfted,  we  think  ve  have  no  ooeasiim  for 
qnaUfying  in  this  esse  die  language  made  use  ct  Imr$  Tkg 
JLouUmUe  OMd  Saskville  RaUfwtd  Compamjf.  We  think  now 
as  we  said  then  that  it  mast  be  reiy  seldom  that  the  com- 
petition of  eanieia  who  aie  sabject  to  the  Act  to  legolato 
commeioe  can  make  ont  the  dissimilar  eizcomstsnces  and 
conditions  which  are  intended  by  the  fonitii  section  of  the  AcL 

What  is  there  that  is  specially  exceptional  in  the  case  be- 
fore US?  Upon  what  gronnd  can  it  be  claimed  that  respond- 
ent is  so  pecnliarly  situated  that  it  may  be  warruntedin  mak* 
ing  the  greater  chaige  npon  the  shorter  haul,  becanse  of  the 
competition  of  carriers  sabject  to  the  Act,  when  such  compe- 
tition in  general  would  not  justify  it?  This  is  the  question 
respondent  has  been  called  npon  to  answer. 

The  only  answer  respondent  makes  is  that  one  ol  its  rivals 
and  competitors  is  charging  between  the  termini  of  their  re- 
spectire  roads  rates  so  veiy  low  that  it  is  impossible  to  grade 
down  the  intermediate  rates  to  the  same  maximum  and  at 
the  same  time  do  upon  the  rates  so  graded  a  profitable  or 
CTen  liWng  business.  While  therefore  respondent  is  com- 
pelled to  meet  the  rates  of  its  rival  at  the  termini,  it  claims 
that  it  is  at  the  same  time  compelled  by  the  great  law  of  self 
preservation  to  maintain  the  higher  rates  to  intermediate 
statious.  The  transportation  of  freights  to  the  Jtermini  and 
to  the  intermediate  stations  is  for  this  reason  carried  on 
under  couditions  which  differ  in  vital  particulars.  Such  is 
the  claim  made  by  the  respondent. 

If  the  position  is  a  sound  one,  it  must  be  the  existence  of 
the  competition  rather  than  the  very  low  rates  which  makea 
out  the  dissimilar  circumstances  and  conditions  warranting 
a  departure  from  the  ''  long  and  short  haul  **  rule  of  the  stat- 
ute. The  fact  that  the  rival  road  makes  rates  which  are  very 
low  is  importaut  only  as  it  enables  it  to  obtain  the  business; 
and  as  this  is  the  object  for  which  they  are  made  so  low,  it 
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may  be  assumed  that  the  competitors  in  any  case  will  yield 
in  rates  at  the  competitive  point  to  any  extent  they  may 
deem  necessary  to  that  end,  unless  some  controlling  reason 
of  policy  or  of  law  renders  an  abandonment  of  the  competi- 
tive business  preferable.  If  respondent  is  right  in  its  views 
of  the  law,  then  it  must  be  perfectly  lawful  for  the  carriers  of 
the  country  at  every  point  of  contact  or  of  competition  to  give 
rates  which  pay  to  such  points  the  bare  cost  of  movement, 
and  then  draw  their  profits  exclusively  from  the  higher  rates 
which  they  impose  upon  intermediate  stations.  The  Chi- 
cago, Burlington  and  Northern  can  at  pleasure  establish  for 
all  its  competitors  at  St.  Paul  and  Minneapolis  the  dissimilar 
circumstances  and  conditions  which  entitle  them  to  levy 
greater  rates  for  a  transportation  of  two  hundred  miles  than 
are  charged  for  more  than  twice  the  distance,  and  these  ex- 
traordinary differences  in  rates  between  the  towns  on  all  the 
roads  in  the  northwest  will  thereby  be  legalized. 

If  this  is  a  correct  view  of  the  law  then  it  must  be  admitted 
that  one  of  the  leading  purposes  of  the  Act  to  regulate  com- 
merce is  very  easily  and  may  be  very  generally  defeated.  It 
was  unquestionably  one  of  the  chief  purposes  of  the  Act  to 
preclude  the  giving  of  such  unreasonable  preferences  and  ad- 
vantages to  particular  localities  as  had  been  gross  and  fla- 
grant in  many  cases  before  its  passage.  The  third  section  of 
the  Act  expressly  forbids  and  makes  unlawful  any  such  pref- 
erences. Now,  no  one  can  question  that  to  charge  on  a  con- 
signment of  goods  from  Chicago  to  St.  Paul  but  74  per  centum 
of  the  charge  upon  a  precisely  similar  consignment  from 
Chicago  to  Oneida,  one-half  the  distance,  is  to  give  a  prefer- 
ence to  the  one  town  which  prima  facie  at  least  is  unjust  to 
the  other  ;  and  if  prima  facie  unjust  it  is  also  i^rima  facie 
undue  and  unreasonable. 

The  respondent  does  not  deny  the  apparent  injustice,  but 
contends  that  the  rate  from  Chicago  to  St.  Paul  is  unreason- 
ably and  unjustly  low,  made  so  under  compulsion,  and  only 
because  the  perverse  and  unreasonable  course  of  the  Chicago, 
Burlington  and  Northern  renders  it  unavoidable.  The  charge 
made  to  Oneida  on  the  other  hand  is  claimed  not  to  be  too 
high ;  it  is  no  more  than  a  fair  compensation  for  the  service 
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rendered  ;  it  is  perfectly  reasonable  in  and  of  itself ;  it  is  a 
fair  rate,  and  therefore  fault  cannot  justly  be  found  with  it 
by  the  people  who  pay  it.  It  is  no  injustice  to  charge  the 
people  at  Oneida  fair  rates,  and  no  undue  preference  of  an- 
other place  where  the  charging  of  fair  rates  by  reason  of  the 
c^ompetition  is  out  of  the  question.  This  is  the  contention 
on  which  the  rates  are  sought  to  be  supported. 

On  the  hearing  the  president  of  the  respondent  and  other 
mdtnesses  produced  were  asked  to  give  a  definition  of  fair 
rates ;  to  state  the  elements  that  were  to  be  taken  into  ac- 
count in  determining  what  fair  rates  should  be.  The  inquiries 
did  not  elicit  very  satisfactory  responses ;  witnesses  were 
very  free  to  say  that  the  forty-cent  rate  Chicago  to- St.  Paul 
and  Minneapolis  was  unreasonably  low,  but  they  were  not 
prepared  to  give  the  Commission  much  aid  in  determining 
"what  a  reasonable  rate  should  be. 

The  Commission  is  of  the  opinion  that  the  phrase  "  rates 
reasonable  in  and  of  themselves,"  which  is  often  made  use  of 
in  similar  cases  to  the  present,  is  very  likely  to  be  mislead- 
ing. It  is  a  phrase  which  seems  to  imply  that  the  particular 
rates  may  be  considered  by  themselves  as  if  they  were  and 
could  be  affected  by  no  others  ;  and  applying  the  phrase  to 
the  Oneida  rates,  that  their  reasonableness  was  to  be  deter- 
mined without  taking  any  others  into  account.  But  it  is  not 
the  theory  of  the  Act  to  regulate  commerce  that  the  reason- 
ableness of  rates  can  thus  be  separately  and  independently 
determined.  On  the  contra rv,  it  is  assumed  in  the  Act  that 
persons,  corporations,  and  localities  are  interested  not  only 
in  the  rates  charged  to  them  but  in  the  rates  which  are 
charged  to  others  also ;  and  while  the  Act  does  not  require 
all  j|Mk^  to  bo  proportional,  it  nevertheless  makes  the  ele- 
metiUf  proportion  an  important  one  when  the  rates  for  any 
localitT  are  to  bo  determined.  No  rates  can  therefore  be 
reasonable  in  and  of  themselves  within  the  contemplation  of 
the  Act  which  are  made  regardless  of  proportion.  A  fifty- 
four-coiit  rate,  Chicago  to  Oneida,  may  be  perfectly  just  and 
reasonable  **  in  and  of  itself  "  when  the  St.  Paul  rate  is  sixty 
cents,  but  be  plainly  unjust  and  unreasonable  when  the  St. 
Paul  rate  is  reduced  to  forty  cents.     When  the  St.  Paul  rate 
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is  reduced  a  nevr  clement  ia  brought  into  the  consideration 
the  Oneida  rate — an  element  that  must  certainly  have  aoi 
influence  ;  it  cannot  be  ignored  altogether  as  it  has  been 
this  inetaDce.     On  this  point  we  refer  to  what   ia  said  itti 
Boards  of  Trcule  Union,  etc.,  y.  Tlie  Cliicogo,  Milieaukee  and" 
Si.  Paul  Jiaihcay  Co.,  1  Int.  C.  C.  Rep.  215,  and  liai/mond  y. 
Stnne  Defeiuia?it,  il/iil.  230,  where  relative  rates  were  some- 
what considered.     We  do  not  think,  as  the  case  stands  before 
ua,  that  the  Oneida  rates  appear  to  be  "  in  and  of  themselves  " 
in  any  legal  sense  fair  rates.     The  disparity  between  them 
and  the  rates  for  the  greater  distance  makes  ihevapriviafi' 
unjust  iind  unreasonable. 

Put  neither  do  we  think  that  within  the  contemplation 
the  Act  to  regulate  commerce  respondent  has  shown  that  the 
transportatioa  to  Oneida  is  under  dissimilar  circumstances 
and  conditions  to  the  transportation  to  its  northern  termini. 
The  showing  is  merely  that  a  perverse  rival  makes  unreason- 
ably low  rates  to  such  termini.  But  if  this  makes  out  the 
dissimilar  circumstances  and  conditions  intended  by  the  Act, 
then  any  oue  railroad  manager  in  the  northwest  may  at 
pleasiire,  by  a  foolish  or  a  perverse  tariff  sheet,  give  to  one 
or  more  points  of  railroad  competition  a  preference  and  ad- 
vantage over  all  others,  which  would  defeat  one  of  the  lead- 
ing pur|)ose8  had  in  view  in  adopting  the  Act.  The  Act  itsolf 
would,  therefore,  as  to  one  of  its  leading  purposes,  be  de- 
pendent on  the  will  of  any  single  railroad  manager  who  from 
policy  or  perversity  may  see  tit  to  nullify  it. 

It  may  be  quite  true,  as  respondeut  contends,  that  onlesB 
other  carriers  are  suffered  to  meet  tlie  competition  of  a  rival 
at  an  important  point  w^thout  reducing  intermediate  rates, 
they  will  suffer  unreasonably,  perhaps  destructively 
resources.  But  this  question  is  not  to  be  decided  on 
terest  of  the  carriers  only  ;  the  communities  which  th<i  Act 
undertakes  to  protect  are  to  be  regarded  also.  The  Act  has 
doubtless  conferred  upon  the  Commission  a  greater  power  to 
protect  localities  against  the  carriers  than  it  has  to  protect 
the  carriers  against  themselves  or  against  each  other.  It 
was  probably  thought  in  Congress  that  with  the  Uberty  of 
action  left  to  the  earners  they  would  not  needlessly  rush  to 
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destraction.  The  assumption  may  not  prove  to  be  well 
founded ;  but  nothing  seems  plainer  than  that  under  the  law 
as  it  stands  the  protection  of  carriers  against  destructive  riv- 
alry, and  rates  that  lead  directly  to  bankruptcy,  must  be 
found  chiefly  in  prudent  management,  in  the  cultivation  of 
reasonable  relations  among  themselves,  in  mutual  forbear- 
ance and  the  application  of  a  sense  of  justice  to  their  mutual 
dealings  and  in  their  rivalries.  If  they  deliberately  proceed 
to  destroy  each  other,  the  law  must  take  care  that  in  doing 
so  they  injure  as  little  as  possible  individuals  and  commu- 
nities dependent  upon  them  for  transportation  facilities. 

The  proceedings  on  the  hearing  of  this  case  showed  a 
want  of  harmony  among  railroad  managers  that  is  lament- 
able because  it  is  every  way  harmful.  It  is  harmful  most 
particularly  to  railroad  property,  but  it  is  harmful  to  the 
general  public  also,  because  it  produces  a  general  unset- 
tling of  rates.  Every  change  in  rates  aflfects  values ;  it  dis- 
turbs trade  and  alters  to  some  extent  the  value  of  contracts. 
The  general  public  is  therefore  interested  in  rates  being 
steady ;  and  a  cut  in  rates  for  a  time,  of  which  a  few  vigilant 
dealers  may  take  advantage,  may  when  all  its  effects  are  taken 
into  consideration  be  found  to  be  more  harmful  than  bene- 
ficial. But  if  the  benefits  for  the  time  are  undoubted,  a  cut 
below  living  rates  followed  by  an  advance  is  always  likely 
to  beget  a  sense  of  wrong  in  the  community,  which  will  do 
much  to  establish  and  perpetuate  a  prejudice  against  railway 
management.  And  a  prejudice  thus  created  is  not  directed 
solely  against  the  party  who  may  be  responsible  for  the  ac- 
tion ;  it  extends  to  the  whole  body  of  railway  managers.  The 
public  regards  them  as  a  class,  and  perhaps  in  its  legislation 
punishes  the  class  for  the  misbehavior  of  individuals.  This 
is  a  fact  which  cannot  be  ignored,  and  it  is  one  which  ought 
to  have  more  influence  in  restraining  mischievous  railroad 
c(jntentions  than  it  seems  to  have  had  hitherto. 

The  effect  of  the  doctrine  contended  for  on  the  part  of  re- 
spondent is  that  the  railroad  companies,  if  they  please  to  do 
so,  may  at  will  build  up  a  single  point  in  the  northwest  to  a 
preponderating  and  conclusive  ascendency  at  the  expense  of 
all  others.     Giving  it  rates  which  in  proportion  are  less  than 
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half  what  other  localities  must  pay,  may  fix  that  ascendency 
with  little  regard  to  natural  or  other  advantages.  Oneida,  if 
its  natural  advantages  were  equal  to  those  of  St.  Paul,  would 
be  doomed  to  perpetual  obscurity  if  it  must  begin  its  rivalry 
with  such  enormous  difference  in  rates  as  respondent  has  now 
established.     This  is  very  plain. 

The  Act  to  regulate  commerce  in  the  interest  of  justice 
and  relative  fair  dealing  forbids  the  charging  on  transporta- 
tion from  Chicago  to  Oneida  of  higher  rates  than  are  charged 
from  Chicago  to  St.  Paul  and  Minneapolis,  the  greater  dis- 
tance, unless  the  carriage  to  the  one  place  is  under  dissimilar 
circumstances  and  conditions  to  those  which  attend  the  car- 
riage to  the  others.  Nobody  points  out  any  dissimilar  cir- 
cumstances or  conditions  except  that  at  one  place  there  is 
railroad  competition  and  at  the  other  there  is  not.  If  this 
fact  of  competition  makes  out  the  dissimilar  circumstances 
and  conditions  intended  by  the  statute,  then  the  laying  down 
of  the  general  rule  prescribed  by  the  fourth  section  was  an 
absurdity.  As  is  said  above,  a  railroad  manager  may  disre- 
gard it  at  pleasure,  and  his  doing  so  is  warrant  for  every 
competitor  to  follow  the  example.  But  the  competitors  need 
no  example ;  they  have  the  same  right  to  begin  the  cut  that 
they  have  to  follow  it.  Respondent  may  at  pleasure,  if  its 
position  is  sound,  charge  more  to  Gretna,  20  miles,  than  to 
Dubuque,  ten  times  as  far,  because  at  the  latter  place  it  has 
competition  and  at  the  former  not. 

But  this  would  not  be  the  sort  of  fair  dealing  and  justice 
as  between  localities  which  the  Act  to  regulate  commerce 
seeks  to  establish.  It  is  very  true,  as  was  said  on  respond- 
ent's behalf,  that  that  Act  intended  to  preserve  competition, 
not  to  annihilate  it ;  but  it  did  not  intend  that  competition 
should  be  allowed  to  run  riot  to  the  destruction  of  business 
interests  or  of  localities.  Competition  formerly  prospered 
very  largely  on  rebates  and  personal  preferences  which  are 
now  forbidden  ;  but  forbidding  these  is  not  supposed  to  put 
upon  competition  any  improper  restraint,  or  any  that  is  not 
perfectly  consistent  with  reason.  So  competition  also  pros- 
pered on  favoring  the  large  towns  at  the  expense  of  the  small ; 
the  "long  and  short  haul  clause  "  of  the  fourth  section  of  the 
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Act  regulates  this  in  the  interest  of  relative  justice.  It  does . 
not  preclude  competition,  but  seeks  to  keep  it  within  some- 
thing like  reasonable  bounds.  Bespondent  may  reduce  its 
rates  as  much  as  it  pleases  at  terminal  stations,  but  it  must 
do  so  subject  to  the  rule  which  the  statute  prescribes,  that  at 
intermediate  stations  they  shall  be  in  the  aggregate  no  higher, 
and  shall  also  be  reasonable  and  just.  Nothing  short  of  this 
can  prevent  the  reductions  at  the  termini  being  harmful  to 
all  stations  which  do  not  share  in  them. 

It  is  not  unlikely  that  this  conclusion  may  to  some  extent 
work  a  hardship  to  respondent  in  view  of  the  excessive  com- 
petition'to  which  it  is  now  exposed.  If  so  it  is  to  be  regret- 
ed ;  but  it  is  neither  lawful  nor  just  that  respondent  shall 
relieve  the  hardship  to  itself  by  imposing  excessive  rates 
upon  the  people  at  its  local  stations.  That  is  what  it  is  now 
doing.  The  rates  to  local  stations  are  excessive  because  they 
are  greater  than  to  the  termini,  and  the  statute  does  not  un- 
der the  circumstances  admit  of  their  being  so ;  but  they  are 
unjust  also.  The  relative  inequality  makes  them  unjust,  be- 
cause it  puts  all  business  at  the  local  stations  at  a  great  and 
unreasonable  disadvantage,  as  compared  to  the  business  at 
the  terminal  stations  which  are  given  rates  that  are  so  much 
more  favorable. 

The  Commission  feels  the  full  force  of  what  is  said  on  be- 
half of  respondent,  that  an  enforced  modification  of  its  rates 
yrill  affect  all  rates  in  the  Northwest,  and  will  result  in  a 
great  many  inequalities  and  work  much  injustice.  To  some 
extent  unquestionably  this  is  true.  Begarding  these  results 
it  may  be  said  : 

I'lrst.  They  are  results  that  are  unavoidable,  because  they 
follow  from  the  necessary  conformity  of  respondent's  action 
to  the  rule  the  statute  prescribes.  The  Commission  does  not 
make  the  law  ;  it  simply  calls  upon  respondent  to  observe  it. 

Secomh  The  statutory  rule  is  intended  to  be  general,  though 
admitting  of  exceptions.  The  more  general  it  can  be  made 
the  more  just  wiU  it  be.  Every  exception  has  an  appearance 
of  injustice,  and  is  therefore  to  be  avoided  if  possible.     To 
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tbe  man  who  is  not  an  expert  it  always  seems  wrong  that 
more  should  be  charged  for  the  transportation  of  the  same 
sort  of  merchandise  for  the  shorter  than  for  the  longer  dis- 
tance over  the  same  line  in  the  same  direction,  and  it  is 
sound  policy  in  railroad  managers  to  limit  the  cases  as  much 
as  possible  in  which  it  will  be  done.  But  the  position  taken 
by  the  respondent  converts  the  exception  into  the  rule. 
There  is  competition  at  every  important  point  in  the  country, 
and  at  thousands  of  unimportant  points  as  well.  At  every 
one  of  these  if  the  position  of  respondent  is  sound  each  com- 
peting railroad  manager  by  his  zeal  for  business,  or  perhaps 
by  less  worthy  motives,  will  create  for  his  competitor  the 
dissimilar  circumstances  and  conditions  which  entitle  him  to 
disregard  the  general  rule  wliich  the  statute  has  prescribed 
in  the  interest  of  justice.  We  cannot  accept  this  construc- 
tion of  the  provision  in  question,  for  the  reason  already 
stated,  that  we  think  that  in  effect  it  nullifies  it. 

Third.  However  great  and  numerous  may  be  the  inequali- 
ties, which  as  respondent  contends,  are  likely  to  result  from 
a  rigid  application  on  its  line  of  the  general  rule  of  the 
"long  and  short  haul "  clause,  it  is  not,  in  our  opinion,  at  all 
probable  that  they  will  exceed,  either  in  number  or  extent, 
those  which  now  exist  under  the  violent  competition  which 
prevails  in  the  Northwest.  The  exact  opposite  ought  to  be 
the  case,  and  there  ia  every  reason  to  believe  it  will  be  when 
the  rule  of  the  statute  is  accepted  as  imperative,  and  rail- 
road managers  in  good  faith  and  with  mutual  forbearance 
apply  themselves  to  the  task  of  making  it  as  little  harmful  as 
possible. 

t  Tbe  Commission  therefore  finds  and  adjudges  that  the 
transportation  of  freights  by  respondent  upon  its  road  from 
Chicago  to  St.  Paul,  Minneapolis,  and  Minnesota  Transfer, 
and  from  such  northern  termini  to  Chicago,  is  made  under 
substantially  similar  circumstances  and  conditions  to  those 
under  which  like  freights  are  transported  on  the  same  line 
from  the  same  initial  point  or  points  in  the  same  direction  to 
intermediate   stations,  and   such   being  the   case,   that  the 
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greater  charges  which  respondent  makes  to  such  interme- 
diate stations  are  illegal,  and  order  will  be  entered  that  re- 
spondent cease  and  desist  from  making  such  illegal  charges. 

Commissioner  Schoonmaker  reserves  any  expression  of 
opinion  on  the  question  discussed,  of  the  power  of  the  Com- 
mission to  order  the  correction  of  a  rate  unjust  and  unrea- 
sonable because  manifestly  too  low  for  the  safe  and  proper 
conduct  of  the  business,  or  otherwise  in  contravention  of 
law. 
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NATHANIEL  W.  HOWELL,  HIEAM  A.  POOLEE, 
CHAELES  M.  THOMPSON,  COENELIUS  B.  WOOD, 
AND  A.  T.  MOSHIEE,  as  a  Committee  of  the  Farm- 
ers AND  Milk-Producers  of  Orange  County,  New  York, 
^^  THE  NEW  YOEK,  LAKE  EEIE  AND  WEST- 
EEN  EAILEOAD  CO.,  THE  NEW  YOEK,  ON TAEIO 
AND  WESTEEN  EAILWAY  CO.,  THE  NEW  YOEK, 
SUSQUEHANNA  AND  WESTEEN  EAILEOAD  CO., 
AND  THE  LEHIGH  AND  HUDSON  EIVEE  EAIL- 
WAY CO. 

Complaint  filed  April  23,  1887.— Answers  filed  June  2,  1887.— Assigned  for 
Trial  and  Hearing  commenced  July  13,  1887. — Hearing  continued  Octo- 
ber l'6y  1887.— Filing  of  Briefs  and  Arguments  completed  May  13,  1888. 
—Decided  September  24,  1888. 

A  question  of  reasonable  rates  cannot  be  properly  decided  without  full 
knowledge  of  all  the  facts  concerning  the  particular  traCfic  in  question, 
and  its  relations  to  tiie  other  traffic  of  the  carrier.  Some  of  the  ele- 
ments stated  which  are  necessary  and  proper  to  be  considered. 

Proof  that  certain  rates  are  very  profitable  to  the  road,  and  that  they  are 
higher  than  the  rates  charged  on  certain  other  somewhat  similar  com- 
modities, is  not  of  itself  a  sufficient  ground  for  determining  either  that 
such  rates  are  unjust,  or  what  rates  would  be  just  and  reasonable  for 
the  traffic  in  question. 

Case  retained  for  further  showing  upon  the  question  of  the  reasonableness  of 
the  rates  charged  for  transportation  of  milli  and  cream  from  producing 
points  to  Jereey  City. 

Grouped  rates  not  peculiar  to  milk  traffic.  Other  instances  stated  and  dis- 
tinguished. 

Transportation  of  milk  an  exceedingly  peculiar  kind  of  traffic.  Time  of  the 
first  importance.  .Arrangements  stated  by  means  of  which  the  delivery 
of  a  regular  daily  supply  to  all  consumers  in  large  cities  is  accomplished. 
The  elements  of  extra  expense  are  substantially  the  same  upon  milk 
transported  from  every  part  of  the  line  of  road  over  which  the  special  milk 
train  runs. 

Grouping  of  milk  rates  over  large  extent  of  territory  not  shown  to  injiulously 
affect  the  producers  who  complain:  their  product  is  not  reduced  in 
value,  nor  is  any  part  of  it  left  unsold,  while  the  requirements  of  con- 
sumers demand  a  steadily  increasing  area  of  supply. 

Prejudice  and  advantage  become  imdue  and  unreasonable  when  the  results 
are  such  as  to  effect  some  tangible  injury  to  the  complaining  party. 
Without  some  proof  of  damage  resulting  to  complainants,  an  advantage 
in  rates  as  related  to  distance  is  not  necessarily  undue  or  unreasonablOi 
no  substantial  difference  in  expense  appearing  to  eiust. 
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The  existing  arrangement  by  which  the  same  rate  is  charged  for  the  trans- 
portation of  milk  from  all  points  reached  by  the  regular  daily  milk 
trains  of  the  defendant  roads  foimd  to  be  not  illegal,  and  on  the  whole 
to  be  the  best  system  that  can  be  devised  for  the  general  good  of  all  in- 
terested parties. 

A  considerable  additional  expense,  such  as  is  involved  in  the  collection  of 
milk  beyond  the  end  of  the  route  of  the  milk  train,  is  a  fact  in  consider- 
ation of  which  a  somewhat  higher  rate  would  be  just,  and  is  perhaps 
necessary,  in  order  to  properly  equalize  the  proportionate  privileges  of 
the  traffic. 

Henry  Bacon,  for  Complainants. 

James  A .  Buchanan,  for  New  York,  Lake  Erie  and  Western 
Railway  Co. 

John  B,  Kerr,  for  New  York,  Ontario  and  Western  Bail* 
way  Co. 

John  W.  Taylor,  for  New  York,  Susquehanna  and  Western 
Railroad  Co. 

Nathaniel  J.  Beattie,  for  Lehigh  and  Hudson  River  Rail- 
road Co.  / 

REPORT  AND   OPINION   OF  THE   COMMISSION. 

Walker,  Conunissioner : 

The  petition  in  the  case  presents  two  questions : 

First,  Is  the  rate  which  is  charged  for  the  transportation 
of  milk  from  points  in  Orange  county  in  the  State  of  New 
York,  to  Jersey  City  in  the  State  of  New  Jersey,  a  just  and 
reasonable  rate  ? 

Second,  Ls  the  practice  of  making  a  uniform  milk  rate  from 
all  stations  upon  the  defendant  lines,  without  regard  to  dis- 
tance from  Jersey  City,  in  contravention  of  the  provisions  of 
the  Act  to  re^jfulate  commerce  ? 


O" 


Tlie  answers  justify  both  the  reasonableness  of  the  rate  and 
the  principle  by  which  the  whole  milk  route  of  each  road  is 
grouped  under  an  identical  tariff  rate. 

The  facts  which  are  found  to  be  established  by  the  proofs, 
so  far  as  tliey  are  considered  pertinent  to  the  issues,  are  as 

follows :  .  — 
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A  meeting,  wliich  was  attended  by  two  hundred  or  more 
farmers  and  milk-producers  residing  in  Orange  county,  New 
York,  appointed  the  compMniints  a  committee  to  present  a 
petition  to  this  Commission  for  the  pui-pose  of  endeavoring 
to  obtain  a  "less  tariff  rate,"  and  a  "  diflfereut  method  of 
charging  freight,"  in  respect  to  the  tranctpoi-tatlon  to  the  New 
York  market  of  milk  produced  in  said  locality. 

The  New  York,  Lake  Erie  and  Western  railroad  esteptls 
from  Buffalo  to  New  York  city,  passing  through  Orange 
county,  and  carries  the  greater  part  of  the  milk  tliere  pro- 
duced. It  also  transports  from  Greyconrt,  ii}  said  county, 
to  Jersey  City  milt,  which  is  collected  along  the  Una  of 
tJie  Lehigh  and  Hudson  River  railioiid,  which  runs  in  a 
northeasterly  direction  62  miles  from  Belvidere,  New  Jer- 
sey, to  said  Greycourt.  Said  Erie  Company  also  carries 
milk  to  Jersey  City  from  points  on  its  line  more  distant  than 
its  Orange  county  stations,  and  from  other  points  loss  distant 
than  said  stations.  The  nearest  point  is  Ridgewood,  ia  New 
Jersey,  21  miles  from  Jersey  City  ;  the  most  distant  ia  Sum- 
mit, in  Now  York,  183  miles  from  Jersey  City.  The  milk 
stations  in  Orange  county  on  the  Erie  road  extend  a  diatanco 
of  from  31  miles  to  87  miles  from  Jersey  City,  and  include 
stations  upon  branches  as  well  as  upon  the  main  line.  Grey- 
court  is  53  miles  from  Jersey  City  ;  the  route  of  the  Lehigh 
and  Hiulson  River  railroad  lies  in  Orange  county  for  about 
13  miles,  the  rest  of  it  being  in  New  Jersey. 

Tho  New  York,  Ontario  and  Weptem  raih'oad  collects 
milk  at  various  points  along  its  line  in  the  counties  of  Orange, 
Sullivan  and  Delaware ;  from  Sidney,  distant  202  miles  from 
Jersey  City,  to  Orr's  Mills,  distant  .56  miles,  therefrom,  Tha 
Orange  county  points  extend  a  distance  of  28  miles  westerly 
from  Orr's  Mills,  or  84  miles  in  all  fi'om  Jersey  City.  The 
route  of  this  line  to  New  York  is  over  the  West  Shore  road 
from  Comwall-on-the-Hndaon. 

The  main  line  of  the  New  York,  Susquehanna  and  Western 
railroad  does  not  pass  through  the  State  of  New  York,  but  a 
branch  or  spur  thereof  extends  north  from  Two  Biidges,  New 
Jersey,  to  Middletown,  in  said  Orange  county,  New  York, 
upon  which  milk  is  collected  at  a  few  stations  in  said  oofonty, 
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distant  74  to  87  miles  from  Jersey  City.  Said  road  also  col- 
lects milk  in  the  State  of  New  Jersey  at  various  points  from 
29  to  84  miles  from  Jersey  City. 

Upon  all  said  roads  milk  and  cream  are  carried  in  cans 
holding  40  quarts  each,  which  weigh  when  filled  100  pounds, 
and  when  empty  20  pounds.  The  rate  to  Jersey  City  is  uni-  , 
form,  being  for  milk  35  cents  per  can,  and  for  cream  45  cents 
per  can,  from  all  of  said  points,  including  the  return  of  the 
empty  cans. 

Upon  reaching  Jersey  City  the  milk  is  delivered  by  the 
carriers  to  the  various  dealers  to  whom  it  is  consigned,  who 
receive  it  in  wagons  and  transport  it  across  the  ferry  to  the 
city  of  New  York,  where  they  distribute  it  to  the  consumers. 
These  dealers,  through  an  organization  called  the  "  Milk  Ex- 
change, Limited,"  establish  from  time  to  time  a  price  upon 
all  milk  coming  to  New  York  City,  which  is  paid  to  the  pro- 
ducers, less  the  freight.  For  example,  at  the  time  of  the 
hearing  the  price  paid  was  in  accordance  with  a  resolution  of 
said  Milk  Exchange,  as  follows : 

"  New  York,  Sept.  23, 1887. 
"  At  a  meeting  of  the  Milk  Exchange,  Limited,  held  this 
day,  it  was  Resolved^  That  on  and  after  October  1,  1887,  and 
until  otherwise  ordered,  the  market  price  of  milk  be  four 
cents  per  quart,  less  the  railroad  charges  from  each  respec- 
tive producer's  shipping  point,  together  with  an  allowance  of 
five  cents  per  can  of  forty  quarts  when  the  milk  is  delivered 
on  the  west  side  of  the  Hudson  river." 

Under  this  arrangement  Orange  county  milk  is  subject  all 
the  year  round  to  a  deduction  from  the  standard  price 
amounting  to  35  cents  per  can  freight,  and  5  cents  per  can 
ferriage,  being  40  cents  per  can  in  all,  or  1  cent  per  quart ; 
so  that  when  the  established  dealers'  price  is  4  cents  per 
quart,  the  producers  who  ship  by  the  defendant  roads  receive 
3  cents  per  quart  for  their  milk.  The  actual  ferry  charge 
paid  by  the  dealers  is  a  certain  sum  per  one  or  two  horse 
wagon,  as  the  case  may  be,  which  averages  about  1  cent  per 
can  to  the  railroad  companies  owning  the  ferry  boats.  The 
remaining  4  cents  per  can  appears  to  be  retained  by  the  deal- 
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ers  in  consideration  of  the  service  of  transporting  the  milk 
across  the  Hudson  river  in  said  wagons  and  returning  the 
empty  cans  to  the  depot  in  Jersey  City. 

The  only  rate  here  in  question  is  the  railroad  tariflf  of  35 
cents  per  can,  or  8f  mills  per  quart,  from  the  various  ship- 
ping points  in  Orange  county  to  Jersey  'ity,  including  the 
return  of  the  empties.  The  price  which  the  dealers  receive 
for  said  milk  delivered  to  the  consumers  varies  from  4  to  8 
cents  per  quart,  and  sometimes  10  cents ;  the  largest  sum 
being  considered  as  the  regular  price,  but  reductions  being 
made  by  each  dealer  to  individual  customers,  as  is  found  to 
be  required  to  secure  their  business. 

The  milk  delivered  by  said  four  roads  in  September,  1887, 
was  as  follows,  respectively,  ^dz  : 

New  York,  Lake  Erie  and  Western 120,805  cans 

New  York,  Ontario  and  Western 42,467  cans 

New  York,  Susquehanna  and  Western 40,907  cans 

In  all 204,179  cans 

out  of  a  total  of  457,855  cans  delivered  by  all  routes  supply- 
ing the  New  York  markets.  The  Lehigh  and  Hudson  river 
delivers  about  27,000  cans  per  month  to  the  Erie  at  Grey- 
court,  which  is  included  in  the  above  statement  of  receipts 
from  the  latter  road. 

The  milk  traffic  of  the  New  York,  Lake  Erie  and  Western, 
commonly  called  the  Erie  railroad,  is  handled  as  follows : 
Two  milk  trains  are  run,  which  double  the  road  daily.  One 
starts  from  Port  Jervis  at  5.30  p.  m.,  reaching  Jersey  City  at 
11.08  p.  m.,  returning  the  following  forenoon.  The  distance 
covered  is  87  miles  in  each  direction.  The  train  is  usually 
composed  of  two  refrigerator  cars  which  are  brought  to  Port 
Jervis  from  the  Delaware  Division  upon  a  mixed  train,  from 
Summit  and  Deposit,  respectively,  and  of  other  refrigerator 
and  ordinary  milk  cars  which  are  put  into  the  train  at  Port 
Jervis,  Otisville,  Middletown,  and  Goshen,  and  from  short 
branches  connecting  witii  the  main  line  at  Middletown  and 
at  Goshen.  The  other  milk  train  starts  from  Pine  Island, 
the  terminus  of  the  Fine  Island  branchy  at  5.45  p.  m.^  coming 
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npon  the  main  Kne  at  Goslien,  and  arriving  at  Jersey  City  at 
11.56  p.  m.  This  train  also  returns  in  the  morning  of  the 
following  day,  the  distance  being  71  miles  in  each  direction. 
It  hauls  refrigerator  and  milk  cars  taken  up  at  Pine  Island, 
Florida,  Monroe,  Turner's,  Oxford,  Washingtonville,  and 
Newburgh,  together  with  seven  refrigerator  cars  delivered  by 
the  Lehigh  and  Hudson  road  at  Greycourt.  The  first  train 
usually  hauls  13  and  the  second  15  milk  and  refrigerator 
cars.  Passenger  cars  are  attached  to  both  trains  and  pas- 
sengers are  carried  to  and  from  all  local  stations.  The  ser- 
vice is  daily,  including  Sundays.  The  trains  stop  at  all 
points  where  milk  is  received,  including  several  platforms 
between  the  regular  stations.  No  freight  is  carried  except 
milk,  cream  and  pot  cheese.  If  ice  is  required  it  is  fur- 
nished by  the  shippers.  In  winter  the  cars  are  warmed  by 
the  carrier.  Two  hundred  cans  constitute  a  car-load,  cover- 
ing the  entire  floor  space  of  the  car,  as  well  when  empty  as 
when  filled  with  milk.  Upon  the  return  trip  the  cans  are 
distributed  and  the  cars  left  along  the  line  in  the  same  man- 
ner as  they  are  taken  up  in  the  other  direction.  The  equip- 
ment of  the  Erie  road  employed  in  this  service,  in  addition 
to  the  7  refrigerator  cars  of  the  Lehigh  and  Hudson,  com- 
prises 9  refrigerator  cars  and  18  milk  cars,  costing  respect- 
ively about  $1,500  and  $1,200  each.  All  said  cars  are 
equipped  similarly  to  passenger  trains,  with  passenger 
trucks,  patent  couplings  and  air-brakes.  A  large  number  of 
stops  are  made  and  the  running  time  between  stations  is 
,  iiiueh  faster  than  that  of  freight  trains.  The  trains  are 
scheduled  with  the  passenger  trains  and  are  required  to 
make  their  time  without  fail,  for  the  reason  that  if  the  milk 
reaches  Jersey  City  after  midnight  it  occasions  complaint, 
and  if  delayed  much  beyond  that  hour  the  milk  is  sacrificed. 
It  is  ''  time  freight,"  and  must  be  in  the  hands  of  the  dealers 
for  early  morning  distribution  throughout  the  cities  of  New 
York  and  Brooklyn. 

The  business  of  receipting  for  the  cans  to  individual  ship- 
pers, delivering  them  to  the  various  dealers  to  whom  they 
are  consigned,  receiving  and  counting  the  cans,  and  distrib- 
uting them  at  the  proper  stations,  involves  much  care  and 
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attentioD  in  onler  to  insure  accuracy,  "wLile  it  must  necessa- . 
rily  be  iloue  rapitUj ;  it  requires  the  services  of  a  large  niun- 
ber  of  extra  men,  not  only  on  the  trains,  but  at  the  Jersey 
City  station.  A  man  accompanies  nearly  every  car  for  this 
purpose  ;  the  crew  of  the  train  usually  consists  of  a  conduc- 
tor and  12  men,  besides  the  engineer  and  fireman  ;  the  ordi- 
nary freight  train  crew  is  a  conductor  and  three  brakemen. 
Two  crews  are  required  for  each  milk-  train,  in  alternate  ser- 
vice. The  labor  upon  each  milk  train,  back  of  the  engine, 
costs  $49.20  per  day  for  the  two  crews.  The  force  of  clerks 
and  helpers  employed  at  Jersey  City  upon  this  special  busi- 
ness costs  $25.93  per  night.  The  ferry  boats  of  the  line  ore 
kept  running  all  night,  principally  to  accommodate  this  traf- 
fic. At  Jersey  City  a  large  part  of  the  terminal  tracks, 
grounds  and  buildings  have  been  devoted  to  this  business 
exclusively.  The  several  roads  unite  iu  employing  a  man 
to  trace  and  return  missing  cans,  at  a  salary  of  $50  per 
month. 

The  methods  employed  by  the  other  defendants  in  con- 
ducting their  milk  business  are  substantially  the  same  as 
those  in  use  upon  the  Erie  road.  The  Now  York,  Ontario 
and  Western  uses  refrigerator  cars  exclusively  and  supplies 
ice  in  summer,  Tlie  milk  train  runs  from  Sidney  and  re- 
turn, 202  miles  each  way  daily,  aud  milk  is  brought  from 
New  Berlin,  22  miles  beyond  Sidney.  The  average  distance 
that  the  milk  is  carried  on  this  road  is  135  miles,  about  75 
per  cent,  of  it  coming  from  points  beyond  Orange  county. 
Besides  milk,  cream  aud  pot  cheese,  the  train  also  carriea 
fresh  butter  and  fresh  meat  iu  baskets. 

The  New  York,  Susquehanna  and  Western  has  no  refrig- 
erator ears.  The  expense  of  its  milk  train  for  wages  only  is 
$45.70  per  day.  The  total  expense  of  the  train,  including 
coal,  oil,  wear  aud  tear,  etc.,  is  computed  at  $141.65  for  the 
round  trip.  The  cost  of  an  ordinary  fieigbt  train  for  the 
same  trip  is  computed  on  the  same  basis  at  $100.25.  The 
milk  train  on  this  road  also  carries  fresh  meat,  butter,  and 
eggs,  together  with  berries  and  fruit  in  their  seasou.  The 
longest  haul  on  the  main  line  in  New  Jersey  is  84  miles. 

The  milk  train  on  the  Lehigh  aud  Hudson  Hirer  railroad 
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also  carries  fresh  meat  and  fruit,  the  total  distance  from  Bel- 
videre  via  Greycourt  to  Jersey  City  b^ing  116  miles. 

The  rate  of  freight  to  Jersey  City  and  the  average  net 
price  paid  to  the  producers  for  milk  for  several  years  last 
past  are  shown  in  the  following  table : 

Average  price        Freight  per  can  of  40 
Year.  per  quart.  quarts. 

1877 0315  .55 

1878 0351  .55 

1879 0233  .40  from  May  1. 

1880 0285  .40 

1881 0298  .40 

1882 0825  .40 

1883 0815  .40 

1884 0304  .275 

1885 0279  .82  from  FeVy  1. 

1886 0294  .85  from  Feb»y  1. 

1887 03    nearly  .85 

The  yearly  consumption  of  milk  in  the  New  York  market 
has  meanwhile  steadily  increased,  and  the  various  roads 
which  were  able  to  do  so  have  from  time  to  time  extended 
their  milk  routes  further  into  the  interior. 

The  gross  yearly  earnings  of  the  milk  trains  on  the  defend- 
ant roads  are  approximately  shown  in  the  following  table. 
The  data  from  which  it  was  prepared  include  the  earnings 
upon  the  first  day  of  each  month  during  the  period  from 
July,  1880,  to  June,  1887,  upon  milk  and  cream  shipped  from 
every  station  upon  said  roads ;  also  upon  other  freight  car- 
ried upon  said  trains.  The  Erie  road,  in  May,  1887,  discon- 
tinued the  carriage  of  other  freight  on  its  milk  trains  in  order 
to  avoid  delays.  The  passenger  earnings  given  upon  the 
New  York,  Ontario  and  Western  and  the  Lehigh  and  Hud- 
son River  roads  are  actual  receipts  for  one  year;  upon  the 
other  roads,  estimated. 

Milk  &  Cream.  Other  freight.  Passengers.        Total. 

N.  Y.  L.  E.  &  W $474,609  60     $7,862  60     $47,366  85     $529,808  95 

N.  Y.  Out.  &  W 187,0o7  97        1,978  80        12,941  24        201,978  01 

N.  Y.  Sus.  &  W 178,494  50        3,860  27        13,842  62        196,197  89 

L.  &  II.  R 40,659  63       6,984  75         47,644  88 

The  receipts  of  the  latter  road  from  cream  and  from  other 
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freight  were  not  furnished.  Probably  about  $5,000  should 
be  added,  which  would  make  the  gross  yearly  eaiiiiogs  of  its 
milk  train  $52,6i4.38. 

The  cost  of  handliiig  the  milk  business  of  the  defendant 
roads  was  not  shown.  The  expense  of  the  train  service  upoii 
the  New  Turk,  Susquehanna  and  Western  was  estimated  at 
1141.65  per  day,  as  above  stated,  or  $51,502.25  per  year,  but 
no  statement  was  made  in  respect  to  the  station  and  terminal 
expenses.  The  extra  cost  of  labor  upon  the  Erie  road  in 
nmning  the  trains  above  the  cost  of  ordinary  trains  was  care- 
fully proved,  together  with  the  cost  of  extra  labor  at  Jersey 
City,  but  the  ordinary  cost  of  train,  station,  or  terminal  ser- 
vice was  not  given.  No  proof  whatever  was  made  in  respect 
to  the  cost  of  the  traffic  upon  the  two  other  roads.  ' 

The  net  profit  of  the  carriage  cannot  therefore  be  stated, 
nor  even  approximated  with  any  satisfactory  accuracy.  The 
business,  however,  is  evidently  exceedingly  valuable  to  the 
carriers,  the  gross  earnings  per  car  upon  the  Erie  road 
amounting  to  about  $i2  per  day,  for  the  entire  number  of 
milk  cars  owned  by  that  company,  on  every  day  in  the  year. 
The  receipts  per  car  in  each  tiip,  carrj-ing  200  cans  at  35 
cents  per  can,  are  $70.  Cars  engaged  in  this  business  carry 
about  ten  tons  each  in  one  direction,  and  about  two  tons  I 
each  in  the  other  direction.  Taking  into  account  the  return  , 
of  the  empty  cans,  the  rate  per  hundred  pounds  charged 
upon  mitk  shipments  is  about  29  1-6  cents. 

The  tariff  rates  upon  certain  other  commodities  upon  each.  J 
of  the  defendant  roads  were  put  in  evidence.     The  articles   [ 
selected  were  fresh  meats,  berries,  butter  and  eggs,  which  | 
are  carried  to  a  certain  extent  upon  milk  trains.     The  rates 
made  upon  said  articles  are  very  diverse,  their  transporta- 
tion in  car-loads  and  in  less  than  car-loads,  as  well  as  at  car- 
riers' or  owners'  risk,  being  distinguished  by  important  dif- 
ferences   in   the   charges   made.      When   said   articles    are 
shipped  upon  the  milk  trains  in  less  than  car-load  lots  and 
at  the  carrier's  risk,  their  transportation  bears  some  analogy 
to  that  of  milk,  although  the  danger  of  loss  from  delay  is  less, 
there  is  no  special  urgency  in  the  return  of  empty  packages, 
and  the  articles  named  con  be  economically  carried  by  load- 
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ing  them  upon  the  tops  of  the  cans  of  milk,  after  the  entire 
floor  space  of  the  cars  is  filled  with  the  latter  product,  for 
which  the  train  is  primarily  intended. 

Upon  the  Erie  road  the  rates  per  hundred  pounds  from  the 
several  milk-route  stations  to  Jersey  City  are  as  follows, 
varying  according  to  distance : 

Fresh  meat  and  berries. 13  to  33  cents. 

Butter  and  eggs 10  to  28  cents. 

Egg  cases,  returning , 7  to  17  cents. 

Empty  berry  crates  returned  free.  Other  packages  return- 
ing are  charged  freight,  but  the  rate  was  not  stated. 

Upon  the  New  York,  Ontario  and  Western  the  rates  are  as 
follows :  fresh  meat,  30  to  60  cents ;  fresh  butter,  20  to  45 
cents  (both  on  milk  train,  released);  on  other  trains,  meat 
and  berries,  16  to  32  cents ;  butter  and  eggs,  14  to  27  cents. 
Returning  packages,  berry  crates,  butter  pails  and  egg  crates, 
9  to  22  cents. 

Upon  the  New  York,  Susquehanna  and  Western  on  Mon- 
day and  Thursday,  called  produce  nights,  the  rates  are  as 
follows :  fresh  meat  and  berries,  14  to  22  cents ;  butter  and 
eggs,  11  to  19  cents.  Meat  baskets,  butter  packages  and  egg 
crates  returned  free  on  produce  nights,  wholly  at  owner's  risk 
and  not  manifested. 

Upon  the  Lehigh  and  Hudson  the  rates  are  as  follows : 
fresh  meat  and  berries,  26  to  36  cents ;  butter  and  eggs,  22 
to  30  cents.  Packages  returned  free  in  milk  cars ;  otherwise 
at  the  rate  of  14  to  18  cents  per  hundred  pounds ;  minimum 
charge,  50  cents. 

The  Orange  county  rates  are  as  follows : 

Fresh  moat  and  berries.  Butter  and  eggs.      Returning  packages. 

N.  Y.,  L.  E.  &  W 13  to  .25  .10  to  .22  .07  to  .14  (egg  cases). 

N.  V.,Ont.  &W 16  to  .20  .13  to  .17  .09  to  .10.  , 

N.  Y.,Sus.  &W .20  .17  Free  on  produce  nights. 

L.  &  H 26  to  .30         .22  to  .25  Free  in  milk  cars. 

CONCLUSIONS. 

1.  It  is  obvious  that  the  data  furnished  upon  the  question 
of  whether  the  rate  complained  of  is  just  and  reasonable  are 


282  DiTERSTATE   COMMERCE   COMMiaSlON   Iffil'DllTS. 

exceedingly  meager.     The  question  of  the  i-casonableneBS 
rates  is  always  w  perplexing  one.     A  great  variety  of  com 
erations  are  necessarily  involved  in  each  instance,     Thi 
and   conjecture   merely  njre  not  enough.     A  comparison  of 
oue  isolated  rate  with  another  is  not  sufficient.     The  whole 
field  must  be  considered  in  order  to  approximate  justice,  ai 
at  best  the  result  cannot  be  regarded  as  other  than  an 
proxii  nation. 

In  the  present  case  the  proofs  show  the  volume  of  tlid 
business  iu  question  and  the  way  in  which  it  ie  transacted ; 
the  distances  travei-sed  and  the  vaiioua  extraordinary  ex- 
penses involved ;  the  rates  charged  upon  milk  and  cream,  to- 
gether with  the  rates  charged  upon  "tour  other  articles  of 
traffic.  The  passenger  fares  in  force  upon  the  defendant 
roads  were  also  put  in  evidotce,  but  no  important  relati< 
between  them  and  the  milk  rates  is  perceived. 

Iu  order  to  anive  at  a  }\xiit  understanding  and  determini 
tion  of  the  question  presented,  many  other  lines  of  evidenca 
and  of  comparison  would  be  admissible,  in  respect  to  which 
the  case  ia  wholly  barren;  some  of  them  are  of  great  import- 
ance. For  example,  the  volume  of  the  traffic  affords  little 
light  upon  the  question,  without  some  knowledge  of  the  total 
volume  of  traffic  of  the  defendant  roads  respectively,  and  of 
the  expense  of  working  the  traffic  as  a  whole ;  the  relation 
which  the  milk  business  has  to  the  other  business  of  the 
roads  in  extent,  cost  and  profit ;  the  amount  of  net  earnings 
of  the  properties,  with  the  operating  expenses,  fixed  charges 
and  capitalization.  The  daily  earnings  per  car  of  the  milk 
trains  upon  some  of  the  defendant  roatls  may  be  deduced 
from  the  proofs,  but  nothing  whatever  is  shown  of  the  earn- 
ings of  other  oara  in  other  branches  of  service,  It  is  claimed 
that  the  profits  of  the  business  to  the  carriers  are  lai'ge  as 
compared  with  the  net  results  of  other  kinds  of  traffic,  but 
what  the  latter  may  bo  are  altogether  nnknown,  nor  is  there 
any  attempt  to  show  what  is  a  just  measure  of  profit  in  rail- 
road transportation.  Even  the  cost  of  the  running  of  the 
milk  trains  and  of  the  delivery,  collection  and  returning  of 
the  cans  ia  left  wholly  undetermined;  the  expenses  of  mi 
tenoDce  of  way,  structures  and  equipment,  and 
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charges  of  the  roads,  to  which  this  business  should  contrib- 
ute its  fair  proportion,  are  not  even  alluded  to.  Some  light 
might  be  thrown  upon  the  question  by  evidence  of  what  is 
charged  by  other  carriers  in  other  localities  for  like  services 
rendered,  but  nothing  of  the  sort  is  adduced.  The  course  of 
the  business  in  respect  to  rates  of  freight  and  prices  of  milk 
for  a  term  of  years  is  in  evidence,  but  the  result  is  such  that 
no  relation  between  them  can  be  seen ;  when  the  freight 
charges  Jiave  been  reduced  the  producers  have  not  appar- 
ently profited  comparatively,  although  the  method  of  settle- 
ment now  in  vogue  would  seemingly  give  them  the  benefit  of 
any  reduction  in  the  cost  of  transportation ;  the  experience 
of  the  past  tends  to  show  that  the  market  price  of  the  prod- 
uct is  to  a  great  extent  controlled  by  other  considerations. 
There  was  no  evidence  to  show  the  cost  of  milk  to  the  pro- 
ducer, or  how  much  profit  above  the  cost  of  production  the 
business  yields,  or  how  the  producers'  profit  corresponds 
with  the  carrier's  profit.  No  evidence  was  given  which 
points  to  any  injurious  effect  upon  the  agricultural  interests 
of  the  territory  west  of  the  Hudson  river  resulting  from  an 
exorbitant  milk  tariff.  It  does  not  appear  that  the  farmers 
of  that  locality  suffer  any  burdens  as  compared  with  those 
who  reside  upon  other  lines  of  road  supplying  the  same 
market,  or  that  the  net  price  which  they  realize  for  their  milk 
is  not  fair,  and  one  which  affords  them  a  reasonable  profit. 
The  rates  charged  upon  the  New  York  and  Harlem,  Long 
Ishmd,  New  York  and  Northern  and  other  New  York  roads 
are  not  produced;  and  as  most  of  the  other  roads  which  sup- 
ply the  New  York  markets  are  not  interstate  roads,  their  milk 
tariffs  are  not  accessible  to  the  Commission.  The  same  is 
true  in  respect  to  milk  rates  quite  generally  at  other  large 
cities,  and  no  proof  thereof  has  been  presented. 

It  might  be  possible  for  the  Commission,  of  its  own  mo- 
tion, to  institute  an  inquiry  into  some  of  the  foregoing  ques- 
tions, all  of  which  and  others  that  might  be  named,  are 
among  the  considerations,  the  average  result  of  which,  in 
their  totality,  produces  conviction  upon  the  question  of 
whether  a  given  rate  is  or  is  not  just  and  reasonable.  It 
would  hardly  be  proper,  however,  in  disposing  of  an  impor- 
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tant  question  like  this,  for  triers  of  fact  to  cast  about  for  evi- 
dence upon  which  to  base  a  decision,  without  affording  op- 
portunity for  the  carriers  to  make  all  proper  explanation, 
and  to  call  attention  to  any  proper  distinguishing  character- 
istics of  their  traffic  and  its  conditions.  Especially  in  this 
instance,  where  the  complainants'  case  was  presented  with 
great  deliberation,  it  would  be  out  of  place  for  the  Commis- 
sion to  assume  that  the  facts  submitted  failed  to  present  the 
entire  ground  upon  which  the  petitioners*  claim  for  relief 
was  based. 

The  brief  filed  on  their  behalf  rests  this  branch  of  their 
case  upon  the  following  line  of  reasoning : 

"  That  the  rate  charged,  being  beyond  what  is  charged  by 
the  same  companies  for  the  transportation  of  any  other  inan- 
imate freight,  it  is  impossible  to  escape  the  conclusion  that 
as  the  rates  under  their  tariffs  for  other  articles  must  be  as- 
sumed to  be  just  and  reasonable  because  otherwise  they  would 

be  unlawful,  it  is  entirely  obvious  from  the  comparison  fur- 
nished by  the  petitioners  themselves  that  these  rates  are  un- 
just and  unreasonable." 

It  is  not  apparent  how  an  assumption  that  any  other  given 
rates  must  be  reasonable  is  not  equally  applicable  to  the  milk 
rate ;  and  it  is  not  difficult  to  perceive  that  a  rate  may  fail  to 
afford  a  fair  basis  of  comparison  because  it  is  in  fact  less 
than  what  would  be  a  reasonable  rate,  if  considerations  of 
expense  alone  governed,  wholly  disconnected  from  compet- 
itive circumstances  and  other  conditions  of  the  traffic.  Pass- 
ing by  those  suggestions,  however,  the  comparison  proposed 
is  between  the  rate  charged  upon  milk  and  that  charged  for 
the  transportation  of  "  any  other  inanimate  freight."  Such 
a  comparison  might  be  of  use,  although  not  necessarily  con- 
trolling, because  there  must  be  some  one  article  upon  which 
the  highest  rate  charged  upon  any  article  may  properly  be 
made,  and  it  cannot  be  assumed  that  milk  may  not  be  that 
very  one.  Only  four  articles,  however,  have  been  presented, 
out  of  the  vast  number  of  subjects  of  transportation  over  the 
defendant  roads.  The  articles  named  are  those  which  in 
some  respects  are  similar  to  milk  in  the  circumstances  of 
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their  transportation ;  in  other  respects  they  are  quite  differ- 
ent, and  the  disparity  of  rates  between  them  is  by  no  means 
so  remarkable  as  to  lead  to  any  necessary  conclusion  of  in- 
justice. In  fact,  the  figures  above  given  show  that  on  some 
of  these  very  scheduled  articles,  at  several  of  the  points  where 
milk  is  collected,  the  milk  rate  is  the  lowest;  and  the 
variations  in  the  figures,  as  well  as  in  the  circumstai^pes  of 
the  traffic,  are  so  great  that  no  such  conclusion  as  is  claimed 
can  be  legitimately  drawn. 

It  is  further  said  that  the  charges  upon  milk  and  6ream  of 
35  and  45  cents,  respectively,  for  the  same  sized  can,  cannot 
both  be  reasonable ;  but  the  element  of  value  in  the  com- 
modity transported  forms  a  proper  consideration  to  be  taken 
into  the  account  in  the '  establishment  of  a  rate.  The  lia- 
bility of  a  carrier  as  an  insurer  of  freight  against  all  loss  ex- 
cept such  as  is  occasioned  by  the  act  of  God  or  of  the  public 
enemy  is  elementary,  and  the  greater  the  value  the  greater 
the  risk. 

It  is  further  suggested  that  the  business  of  transporting 
milk  is  extremely  profitable ;  it  seems  to  be  thought  that  this 
reason  without  more  would  justify  the  Commission  in  order- 
ing a  reduction  of  the  rate.  But  it  is  not  shown  how  profita- 
ble this  traffic  in  fact  is,  nor  is  there  any  guide  as  to  what,  in 
the  apprehension  of  the  petitioners,  would  be  a  reasonable 
profit  for  the  carriers ;  it  is  evident  that  at  present  rates  the 
farmers  of  Orange  county  are  very  largely  engaged  in  an  in- 
dustry wliich  would  be  impossible  without  the  co-operation 
of  the  roads ;  for  the  service  of  transportation  they  pay  about 
25  per  cent,  of  the  value  of  the  milk  when  laid  down  in  New 
York  city.  As  the  matter  now  stands,  no  necessary  deduc- 
tion follows  that  the  profit  of  the  carriers  is  exhorbitant,  or 
what  would  be  a  reasonable  sum  for  the  carriers  to  charge  in 
case  the  present  rate  was  found  excessive. 

It  is  apparently  assumed  by  complainants  that  a  prima 
facte  case  is  made  out  by  showing  that  the  rates  in  question 
are  higher  in  certain  cases  than  certain  other  rates,  and  that 
they  produce  a  large  profit  to  the  carriers.  Such  is  not  the 
understanding  of  the  Commission.  When  a  question  of  rea- 
sonable rates  is  presented  the  whole  subject  should  be  laid 
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open,  with .  all  the  attending  circumstances  and  relations. 
While  upon  the  facts  as  they  now  appear  there  seems  to  be 
considerable  foundation  for  the  claim  that  the  rate  in  ques- 
tion is  too  high,  at  least  upon  some  of  the  defendant  roads, 
nevertheless  it  would  be  unreasonable  and  unjust  for  the 
Commission  to  pass  upon  a  question  involving  such  important 
rights  without  full  information  upon  the  entire  subject  in- 
volved. See  Annual  Report  of  the  Interstate  Commerce 
Commission,  1  I.  C.  C.  Rep.,  313 ;  Evans  v.  Oregon  liaihcay 
(Sk  Navigation  Co.,  ib.,  336. 

2.  The  other  question,  in  respect  to  the  practice  of  making 
a  uniform  milk  rate  from  all  stations  upon  all  the  defendant 
roads,  is  very  thoroughly  presented  in  the  proofs  and  the  ar- 
guments. The  petitioners  evidently  feel  that  it  constitutes  a 
substantial  grievance.  In  fact  this  proceeding,  as  the  case 
has  been  presented,  is  principally  an  attempt  by  them  to  se- 
cure what  they  denominate  "  a  diflferent  method  of  charging 
freight,*'  meaning  a  system  of  rates  which  shall  be  either 
framed  upon  a  progressive  mileage  basis,  or  much  less  widely 
grouped.  Their  claim  is  based  upon  the  third  section  of  the 
Act  to  regulate  commerce,  which  forbids  the  giving  of  any 
undue  or  unreasonable  preference  or  advantage  to  any  partic- 
ular person,  locality,  etc.,  and  the  subjection  of  any  particular 
person,  locality,  etc.,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatever.  Their  argument  is 
tersely  stated  as  follows :  "  Undue  advantage  to  the  one  and 
undue  prejudice  to  the  other  is  just  as  great  when  the  differ- 
ence is  made  in  the  increased  amount  of  the  service  rendered 
for  the  same  price  as  it  is  when  the  difference  is  made  in  the 
increased  price  charged  for  the  same  amount  of  service." 
And  the  particular  discrimination  complained  of  is  summar- 
ized in  the  statement  that  the  Erie  road,  irrespective  of  the 
length  of  the  haul,  charges  residents  of  a  locality  183  miles 
from  Jersey  City  the  same  price  for  the  transportation  of 
milk  that  it  charges  those  of  another  locality  only  21  miles 
from  the  common  terminal. 

This  method  of  arranging  freight  rates,  technically  known 
as  the  grouping  of  rates,  has  been  long  practiced  by  carriers ; 
various  grounds  of  justification  have  been  assigned,  accord- 
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ing  to  the  different  conditions  which  in  each  case  have  called 
it  into  operation. 

Under  ordinary  circumstances  it  is  apparently  against  the 
carrier's  interest  so  to  group  its  charges.  Upon  a  wholly  inde- 
pendent line  of  road  disconnected  from  any  competitiye  sur- 
roundings, and  able  to  fix  its  tariff  upon  rigid  principles,  it  is 
probable  that  a  mileage  basis  would  be  quite  strictly  adhered 
to,  for  the  purpose  of  obtaining  a  fair  remuneration  upon 
short-distance  traffic  and  an  increasingly  larger  sum  at  more 
distant  points,  thus  producing  the  greatest  possible  revenue 
in  each  instance.  Yet  upon  lines  like  this  most  simple  ex- 
ample, occasions  have  arisen  when  the  competition  of  busi- 
ness interests,  as  urgent  in  its  stress  and  as  imperative  in  its 
demands  as  competition  between  carriers,  has  been  relied 
upon  by  shippers  as  sufficient  to  constrain  the  grouping  of 
rates  from  different  points.  A  considerable  extent  of  terri- 
tory containing  a  large  number  of  mines,  quarries,  or  manu- 
facturing establishments,  has  frequently  been  given  identical 
freight  rates,  upon  the  ground  that  otherwise  the  more  dis- 
tant points  would  be  driven  from  the  market  and  thus  im- 
portant industries  might  be  ruined,  resulting  indirectly  in 
serious  loss  of  revenue  to  the  road.  This  argument  has  even 
been  pressed  to  the  extent  that  manufacturers,  for  example, 
150  miles  from  a  common  terminus  have  claimed  that  they 
should  receive  the  same  rates  given  to  others  only  50  miles 
from  the  same  point.  They  have  insisted  that  their  expenses 
in  other  respects  were  substantially  the  same,  and  they  have 
demanded  the  same  rates  of  transportation  as  an  alleged 
business  necessity.  This  theory,  in  certain  localities  and 
upon  certain  commodities,  has  at  times  been  followed  to 
some  extent,  and  it  is  not  unusual  to  hear  it  said  that  it  may 
eventually  be  found  to  be  both  expedient  and  just  to  place  all 
freight  rates  for  like  commodities  at  tlie  same  sum  per  hun- 
dred pounds,  regardless  of  distance,  upon  the  principle  which 
now  controls  the  transpoi-tation  of  mail  matter  by  the  Post 
Office  Department — the  "  postage-stamp  system,"  so-called. 
This  is  undoubtedly  an  extravagant  way  of  looking  at  the 
subject,  for  while  it  is  true  that  the  fixed  expenses  of  a  rail- 
road or  steamboat  line  are  constant,  and  its  maintenance  is  a 
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steady  and  uniform  outlay,  and  that  the  cost  of  receiving  and 
delivering  any  given  article  of  freight,  including  the  use  of 
the  terminals  and  other  facilities,  bears  no  relation  to  the  dis- 
tance traversed  but  is  substantially  alike  in  all  cases,  so  that 
the  service  in  many  respects  could  be  measured  as  fairly  by 
the  quantity  transported  as  by  the  length  of  the  haul,  never- 
theless the  fact  remains  that  upon  many  and  perhaps  most 
articles  of  traflSc  the  haul  is  the  leading  element  of  expense, 
and  the  distance  fairly  controls  the  rate  of  compensation. 
This  is  particularly  true  in  respect  to  passenger  traffic ;  in 
respect  to  freight  the  rate  customarily  varies  per  hundred 
pounds  ^at  each  distance  point  established  in  the  rate  sheet, 
the  ratio  of  the  increase  of  the  rate  diminishing  with  the  in- 
crease of  the  distance,  thus  combining  the  two  elements  in 
an  approximately  just  result.  No  opinion  is  now  expressed 
or  intimated  in  respect  to  how  far  the  grouping  of  rates  can 
be  properly  carried  upon  considerations  founded  solely  upon 
the  competition  of  business,  or  as  to  whether  such  consider- 
ations are,  to  any  extent,  admissible. 

Another  occasion  of  a  somewhat  wide  grouping  of  rates 
has  arisen  under  the  operation  of  the  fourth  section  of  the 
Act  to  regulate  commerce.  Prior  to  April  5,  1887,  examples 
were  very  common  in  which  a  larger  sum  was  charged  for  a 
shorter  than  for  a  longer  distance  over  the  same  line  in  the 
same  direction.  The  long  and  short  haul  provision  of  the 
law  involved  new  methods,  and  upon  many  roads  and  sys- 
tems the  rate  established  to  the  more  distant  point  was  taken 
as  the  basis  to  which  the  tariff  at  intermediate  points  was  re- 
duced. This,  it  was  alleged,  was  the  only  alternative ;  for  to 
raise  the  rates  at  more  distant  points,  where  the  competition 
of  other  carriers  controlled  the  traffic,  involved  retiring  from 
such  business  altogether.  The  tariflfs  on  file  with  the  Com- 
mission show  that  at  a  vast  number  of  interior  points  the 
rates  are  now  grouped  so  as  to  be  the  same  as  at  some  more 
distant  terminal,  and  the  explanation  given  is  that  heretofore 
they  were  higher  than  at  the  point  beyond,  but  were  reduced 
to  bring  them  into  conformity  with  the  law. 

This,  of  course,  cannot  be  regarded  as  directly  authorized 
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bj  the  law,  for  the  iourtli  section  of  the  Act  provides  that 
**  this  shall  not  be  construed  as  authorizing  any  common  car- 
rier within  the  terms  of  this  Act  to  charge  and  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance." 
And  it  is  a  fact  to  which  the  Commission  has  already  called 
attention,  that  one  effect  of  thi^  system  of  rate-makiug  is  to 
interfere  with  the  business  of  jobbing  centers  located  between 
the  original  shipping  point  and  the  various  points  of  desti- 
nation. When  rates  are  made,  for  example,  from  Chicago  to 
La  Crosse  at  a  given  sum,  and  at  the  same  rate  fi*om  Chicago 
to  all  points  between  La  Crosse  and  Mankato  or  St.  Paul,  it 
is  pbvious  that  the  Chicago  jobbers  have  a  great  advantage 
over  the  La  Crosse  jobbers,  who  cannot  buy,  re-ship  and  sell 
without  an  addition  to  the  given  rates  equal  to  the  local 
charges  from  La  Crosse  to  the  points  of  consumption.  To 
what  extent  this  practice  may  be  legitimately  pursued  has 
not  as  yet  been  considered  by  the  Commission.  Za  Crosse 
Man.  cj&  Jobbers*  U?iion  v.  (7.,  M.  cfe  St.  P.  et  al.^  1 1.  C.  C.  Rep., 
629.  But  the  legislative  purpose  as  manifested  in  the  4th 
section  of  the  Act  to  regulate  commerce  is  distinctly  in  the 
direction  of  relieving  the  smaller  points — ^in  other  words,  the 
ultimate  consumers — from  the  burden  of  rates  higher  than 
those  paid  by  more  distant  or  competitive  points,  and  when 
the  application  of  the  rule  in  reducing  intermediate  or  local 
rates  to  a  common  level,  or  in  increasing  rates  on  long-dis- 
tance traflSc,  has  surprised  the  merchants  at  distributing 
towns,  an  investigation  has  usually  shown  that  their  former 
prosperity  was  based  upon  two  elements,  both  working  in 
their  favor  and  both  denounced  by  the  Act  to  regulate  com- 
merce,^ to  wit,  the  granting  of  rebates  and  special  rates  in 
their  behalf,  and  the  making  of  higher  rates  to  local  points 
than  to  more  distant  terminals  or  competitive  centers. 
(*rexns  v.  likhmond  db  Danville  li.  H.  Co.,  1  I.  C.  C.  E.,  401 ; 
Martin  v.  Chicago,  Burlington  cfe  Quincy  li.  li.  Co.  et  al.^  2  I. 
C.  C.  E.,  25. 

This  explanation  is  given  in  view  of  the  claim  which  is 
made  in  complainants'  brief  that  milk  and  cream  are  the  only 
articles  the  tariff  upon  which  "  takes  no  account  of  the  length 
of  the  haul,  but  charges  as  much  for  a  long  haul  as  for  a  short 
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one."  This  belief  is  wholly  incorrect.  *  There  are  few  lines 
which  do  not  show  a  considerable  grouping  of  rates  upon  one 
consideration  or  another.  The  princijile  of  grouping  is  not 
novel.  The  propriety  of  its  application  is  properly  open  to 
challenge  in  every  case,  and  every  case  must  be  justified 
upon  its  own  facts  and  peculiar  circumstance!/.  The  above 
examples  of  its  use  have  been  given  for  the  purpose  of  dis- 
tinguishing them  from  the  question  here  presented. 

The  transportation  of  milk  is  in  some  respects  a  very  pecul- 
iar description  of  traffic.  The  expenses  are  wholly  out  of 
proportion  to  the  expenses  involved  in  respect  to  any  other 
article  of  freight.  It  must  be  handled  upon  passenger  trains 
or  by  a  special  train  service.  Time  is  of  the  first  imi3ortance. 
Tlie  period  which  can  be  permitted  to  elapse  between  its 
production  and  its  delivery  to  the  consumer  is  necessarily 
very  shoi*t.  This  fact  involves  the  organization  of  methods 
adapted  solely  to  this  traffic.  Cai-s  must  be  specially 
equipped.  The  route  covered  by  the  train  must  be  roipidly 
passed  over,  and  the  empty  cans  returned  with  like  prompti- 
tude. Accuracy  is  required  in  every  detail.  Protection 
against  frost  must  be  afforded.  A  large  addition  to  the  num- 
ber of  train  hands  is  required.  A  long  section  of  the  termi- 
nal station  is  appropriated  to  this  use,  where  a  special  staff 
of  chirks  and  laborers  are  on  duty  throi^hout  the  night.  It 
is  an  exceptional  traffic  in  the  system  of  handling  made  nec- 
essary by  the  unusual  risk  and  expense. 

It  is  also  easy  to  perceive  that  these  additional  arrange- 
ments and  expenditures  apply  to  the  whole  quantity  of  milk 
handh^d  on  the  line,  without  any  reference  whatever  to  the 
length  of  the  haul.  Tlie  special  equipment  and  trains,  the 
extra  labor  and  care,  the  terminal  service  and  supervision, 
are  all  employed  upon  the  milk  business  al  a  unit.  This 
fact  is  recognized  by  the  complainants,  for  their  brief  well 
savs :  "  It  will  be  observed  that  the  character  of  the  service 
remh^red  is  the  same,  and  every  element  which  goes  to  make 
up  the  expense  account  to  the  railroad  performing  this  ser- 
vice is  identically  the  same,  whether  the  milk  is  taken  to  its 
cars  183  miles  from  New  York  or  21  miles  from  New  York, 
except  in  the  length  of  the  haul."    And  it  may  well  be 
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doubted  whether  the  length  of  haul  establishes  in  this  case 
any  very  material  difference  between  the  expense  at  differ- 
ent localities.  The  milk  train,  when  equipped  and  organ- 
ized, should  be  expected  to  make  a  daily  run.  The  train 
hands  are  under  daily  wages,  and  their  trip  may  as  well  be 
a  full  run  as  a  short  one.  It  is  true  that  if  the  trip  was  very 
short  one  crew  might  be  able  to  do  the  daily  work  in  both 
directions,  but  this  could  not  be  done  from  the  Orange 
county  points.  In  fact,  the  Erie  milk  trains  both  start  from 
stations  in  Orange  county.  So  far  as  the  evidence  shows, 
only  two  cars  per  day  are  brought  by  this  road  from  points 
beyond.  It  is  the  giving  of  the  35-cent  rate  to  these  two 
cars  against  which  complaint  is  directed,  so  far  as  the  Erie 
road  is  concerned.  On  the  New  York,  Ontario  and  Western 
the  case  is  different,  for  that  road  collects  milk  quite  exten- 
sively in  two  counties  beyond  Orange,  and  the  route  of  its 
milk  train  is  over  200  miles,  its  first  milk  station  being  55 
miles  from  Jersey  City.  Yet  it  does  not  appear  that  the  ex- 
tra man  in  the  milk  car  is  paid  other  than  by  the  day,  or  that 
the  expenses  of  the  trip,  upon  this  road  even,  are  materially 
increased  by  its  length.  The  items  of  fuel  and  of  wear  and 
tear  are  apparently  the  chief  matters  in  respect  to  which  the 
milk-train  service  for  the  more  distant  points  is  more  expen- 
sive than  that  for  the  nearer  points,  and  those  items  when 
distributed  would  appear  so  small  that  relatively  there  is  in 
fact  very  little  difference  in  expense. 

Upon  the  New  York,  Susquehanna  and  Western  the  milk 
train  on  its  main  line,  wholly  in  New  Jersey,  is  met  at  Two 
Bridges  by  cars  from  its  branch  to  Middletown,  New  York  ; 
14  miles  of  this  branch  are  in  Orange  county,  and  Middle- 
town  is  further  from  Jersey  City  than  any  other  milk  station 
on  its  entire  route.  The  milk  train  of  the  Lehigh  and  Hud- 
son Itiver  railroad  simply  covers  its  road  daily  with  a  single 
crew,  and  its  expenses  would  be  reduced  but  very  little  upon 
any  shortening  of  the  daily  run.  Moreover  the  road  is  pe- 
culiarly situated,  in  this,  that  its  direction  is  northeasterly ; 
Pequest,  the  first  milk  station,  is  little  if  any  further  from 
Jersey  City,  in  a  direct  line,  than  Greycourt,  the  point  of 
connection  with  the  Erie ;  and  the  average  distance   from 
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Jersey  City  of  the  whole  route,  "  as  the  crow  flies,"  is  about 
the  same  as  that  of  Greycourt. 

Of  course,  if  the  expense  was  absolutely  identical  no  argu- 
ment from  that  consideration  could  be  derived  in  opposition 
to  the  grouping  of  the  rates.  The  difference  in  expense 
upon  the  routes  covered  by  the  regular  milk  trains  off  the 
various  defendant  roads,  taking  all  the  elements  into  the  ac- 
count, is  so  trifling  that  the  argument  against  grouping  from 
this  source  is  not  at  all  controlling,  and  in  fact  is  of  very 
slight  weight. 

Complainants  do  not  fail  to  perceive  that  the  application 
of  the  rule  for  which  they  ask  would  relatively  reduce  the 
milk  rates  at  points  between  Orange  county  and  Jersey  City. 
Yet  no  evidence  is  given  to  show  that  the  milk  producers  at 
the  latter  points  are  injuriously  aflfected  by,  or  even  that  they 
object  to,  the  present  system.  The  petitioners  are  not  preju- 
diced by  the  fact  that  they  are  charged  no  more  than  is 
charged  to  others  situated  nearer  the  terminus ;  and  so  far 
as  Orange  county  is  concerned,  its  position  being  interme- 
diate, is  such  that  the  advantages  and  disadvantages  of  its 
geographical  location  are  substantially  equalized  by  the  pres- 
ent identical  rates ;  in  other  words,  upon  a  strictly  mileage 
basis  the  complainants  would  be  charged  more  than  milk 
producers  at  the  nearer  points,  and  less  than  at  the  more  dis- 
tant points,  the  net  result  upon  the  four  lines  in  question 
being  not  very  different  from  the  present  rate,  so  far  as  the 
Orange  county  producers  as  a  body  are  concerned. 

The  question  comes  therefore  to  this :  Whether  the  Act  to 
regulate  commerce  requires  the  exaction  of  a  relatively 
greater  impost  upon  milk  shipped  from  the  counties  of  Sul- 
livan and  Delaware  than  upon  milk  produced  in  the  county 
of  Orange.  In  that  view  the  application  has  the  aspect  of 
being  an  effort  to  restrict  the  production  of  those  counties, 
or  at  least  to  encumber  it  by  relatively  larger  burdens.  The 
farmers  who  would  be  most  directly  affected  by  the  proposed 
revolution  in  the  tariff  are  not  before  us  and  have  not  been 
heard.    This,  however,  is  not  material,  for  the  conclusion  to 


N.  W.  HOWELL^  ETC.,  Y.  THE  N.  Y.,  L.  E.  A  W.  R.  B.  CO.,  ETC.  293 

which  we  have  arrived  in  their  absence  is  not  against  their 
interest. 

The  case  in  this  respect  is  put  by  the  petitioners  npon  the 
gronnd  that  shippers  by  rail  are  entitled  under  the  law  to 
the  benefit  of  any  advantage  apparently  afforded  by  nearness 
to  a  common  market.  It  is  urged  that  carriers  have  no  right 
to  remove  inequalities  arising  from  location  by  arrangement 
of  tariffs  upon  identical  rates  for  long  distances,  and  that  the 
Act  to  regulate  commerce  was  passed,  in  part  at  least,  to 
correct  what  they  conceive  to  be  the  inherent  injustice  of 
grouped  rates. 

The  section  of  the  act  upon  which  they  rely  is  framed  with 
the  care  and  precision  which  are  manifested  in  the  selection 
of  the  phraseology  of  the  entire  statute ;  it  declares  unlawful 
the  giving  of  any  "  undue  or  unreasonable  "  preference  or  ad- 
vantage to  one  locality  as  against  another,  and  the  subjection 
of  any  locality  to  any  "  undue  or  unreasonable  "  prejudice  or 
disadvantage. 

Upon  the  point  thus  indicated  the  facts  do  not  satisfac- 
torily support  complainants'  claim.  The  language  of  the  law 
implies  that  there  may  be  advantages  which,  upon  the  whole, 
are  not  unreasonable  or  undue. 

The  argument  of  complainants  upon  this  question  is  in 
part  founded  upon  what  is  called  a  "  fact  which  is  known  as 
a  matter  of  common  experience,"  namely,  "  that  the  nearer 
the  land  lies  to  the  great  city  terminals  of  the  great  roads 
the  higher  is  the  market  price  for  such  land  by  reason  of 
the  supposed  advantage  resulting  from  its  proximity  to  the 
market."  This  is  called  a  "  natural  law."  But  as  applied  to 
the  present  case  the  statement  fails  to  present  such  a  gen- 
eral principle  that  the  Commission  would  be  justified  in  tak- 
ing notice  of  such  a  fact  as  is  alleged  without  proof  to  sup- 
port it.  Orange  county  itself  is  a  considerable  distance  from 
the  common  market.  It  is  not  sufliciently  near  to  be  mate- 
rially influenced  by  opportunities  for  market  gardening  or 
for  the  sale  of  building  lots.  The  average  distance  of  its 
various  milk  stations  upon  the  defendant  roads  is  at  least 
60  miles  from  Jersey  City.  No  evidence  is  furnished  in  re- 
spect to  the  market  price  of  its  farming  lands,  nor  in  respect 
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to  the  value  of  the  farming  lands  in  the  counties  of  Sullivan 
and  Delaware.  There  is  no  proof  as  to  the  comparative  cost 
of  producing  milk  or  of  labor  in  the  three  counties  named. 
If  any  such  distinction  as  is  alleged  exists  in  fact  there  may 
be  reasons  which  cause  it  other  than  the  bare  fact  of  dis- 
tance from  New  York.  The  whole  subject  is  left  as  matter 
of  conjecture  merely.  We  do  not  know  that  any  such  diflfer- 
ence  in  market  price  in  fact  exists.  If  it  does  exist  we  do 
not  know  the  cause. 

The  Commission  in  considering  the  question  of  whether  or 
not  advantage  to  localities  was  or  was  not  undue  and  unrea- 
sonable, has  had  occasion  several  times  to  say  that  regard 
must  be  had  to  the  results  which  flow  from  the  fact  that  rates 
are  relatively  lower  at  some  points  than  at  others,  and  that 
the  mere  existence  of  the  fact  of  advantage  is  not  sufficient 
to  show  a  violation  of  the  law.  For  example,  upon  this  very 
subject  of  the  grouping  of  rates,  in  the  case  of  the  La  Croase 
Manufacturers  and  Johhers'  Union  v.  Chicago^  Milwaukee  and 
St.  Paid  liailroad  Company ,  1  I.  C.  C.  Eep.  631,  it  was  said 
that  "  the  system  itself  is  therefore  not  necessarily  illegal ;  it 
only  becomes  illegal  when  it  can  be  shown  that  illegal  results 
flow  from  it.'*  See,  also,  liasiness  Meris  Association  of  Min- 
nesota V.  Chicago,  St.  Paul  Minneapolis  and  Omaha  Railroad 
Co.,  2  I.  C.  C.  Eep.  52. 

In  the  present  case  the  petitioners  have  utterly  failed  to 
show  any  way  in  which  they  are  in  fact  injured  by  the 
grouping  of  the  rates,  or  by  the  fact  that  more  distant  points 
have  the  same  rates.  So  far  as  appears  the  Orange  county 
farmers  do  not  receive  any  less  for  their  milk  because  an  op- 
portunity is  given  to  farmers  in  Sullivan  and  Delaware  coun- 
ties to  participate  in  the  industry  upon  the  same  terms.  Nor 
does  it  appear  that  there  is  any  glut  in  the  market  created 
by  the  extension  of  the  identical  milk  rates,  or  that  there  is 
any  difficulty  in  disposing  of  the  entire  Orange  county  pro- 
duct. Some  apprehension  seems  to  be  felt  that  the  market 
price  in  New  York  City  may  be  reduced  by  the  bringing  in 
too  much  new  territory,  and  that  the  opening  of  like  facilities 
at  more  distant  points  may  eventually  crowd  the  nearer 
points  out  of  the  market.     But  there  is  no  proof  whatever 
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that  any  such  state  of  affairs  now  exists.  On  the  contrary 
the  evidence  shows  a  constant  and  rapidly  increasing  con- 
sumption of  milk  arising  from  the  natural  growth  of  the  cities 
which  constitute  the  market,  and  from  the  enlarged  use  of 
milk  and  its  products  which  is  stimulated  by  a  steady  and 
satisfactory  supply ;  in  order  to  meet  this  constantly  growing 
demand  the  sources  from  which  the  product  is  drawn  are 
necessarily  continually  extended ;  it  seems  that  at  first  the 
immediate  neighborhood  of  the  cities  sufficed  to  furnish  all 
milk  required ;  presently  the  lines  of  supply  were  gradu- 
ally prolonged  in  yarious  directions,  until  they  ramified 
throughout  the  distant  county  of  Orange,  and  now  are  ex- 
tended beyond  that  county  to  more  distant  localities  still ; 
but  it  does  not  appear  that  the  price  is  affected  by  any  excess 
of  delivery,  or  that  any  milk  of  Orange  county  producers  re- 
mains unsold.  Prudence  would  influence  railroad  managers 
to  confine  the  collection  of  milk  within  the  territory  in  which 
it  can  be  most  cheaply  handled  and  to  extend  the  milk  sys- 
tem no  further  than  the  increasing  growth  of  the  demand 
should  require.  It  does  not  appear  but  that  this  has  been 
in  fact  the  course  which  the  business  has  taken ;  it  is  not 
shown  that  the  addition  of  new  territory  at  any  time  has 
operated  to  the  prejudice  of  the  old. 

It  is  said  by  way  of  argument  that  there  is  an  inherent  in- 
justice in  carrying  the  product  of  one  locality  at  a  less  rate 
than  that  of  another  which  lies  nearer  to  the  common  market, 
because  in  that  case  the  nearer  shipper  pays  a  part  of  the 
expense  of  transporting  the  freight  of  his  rival  a  longer  dis- 
tance upon  the  same  train.  This  result  does  not  necessarily 
follow,  however.  In  cases  where  the  rate  is  sufficiently  high 
to  afford  a  reasonable  profit  upon  each  portion  of  the  traffic 
by  itself  there  are  no  losses  upon  the  longer  portion  of  the 
route  to  be  made  up  by  overcharges  upon  the  remainder. 
Although  the  product  of  the  most  distant  locality  may  yield 
a  substantially  less  measure  of  profit  than  that  of  the  nearer, 
nevertheless,  the  traffic  which  pays  the  least  profit  to  the 
carrier  may  pay  its  ow  n  entire  transportation  expense,  and 
perhaps  a  good  deal  more.  In  that  event  there  is  nothing  in 
its  transportation  which  is  saddled  upon  other  communities, 
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and  the  smaller  profit  which  is  made  from  the  longest  haul 
helps  to  support  the  facilities  which  the  carrier  is  enabled  to 
maintain  for  the  common  benefit  of  the  entire  route  covered. 
In  the  present  case  it  will  not  be  contended  by  complainants 
that  the  milk  business  from  even  the  most  distant  stations  is 
done  at  any  loss  to  the  roads. 

In  considering  a  question  of  this  kind  the  interests  of  the 
.  public  as  a  whole  should  be  kept  in  view.  It  will  not  do  to 
look  solely  to  the  pecuniary  advantage  of  the  producers. 
The  great  body  of  consumers  are  equally  entitled  to  be  con- 
sidered, although  their  pecuniary  interests  are  individually 
less  because  their  number  is  so  much  greater.  Milk  is  one 
of  the  prime  necessities  of  life,  and  its  constant  distribution 
and  general  use  have  become  a  marked  feature  of  the  modem 
civilization  of  our  great  cities.  This  has  been  made  feasible 
by  the  intelligent  employment  of  the  unexampled  facilities 
which  railroads  now  aflford.  The  public  are  entitled  to  have 
the  most  full  and  free  access  possible  to  all  reasonable  extent 
of  producing  territory,  and  anything  that  might  tend  to  em- 
barrass the  production  of  a  sufficient  quantity  of  milk  to  sup- 
ply all  demands,  or  to  hinder  the  regular  shipment  to  the 
dealers  of  an  adequate  daily  quantity,  would  be  an  evil  of 
great  public  consequence.  The  system  of  making  a  uniform 
freight  rate  upon  all  milk  transported  upon  the  same  road  to 
a  common  market  is  one  of  long  standing.  No  one  was 
heard  to  say  that  he  remembered  its  origination.  It  has 
served  the  public  well.  It  tends  to  promote  consumption 
and  to  stimulate  production.  The  method  is  peculiar,  it  is 
true,  but  the  traffic  is  peculiar.  It  does  not  appear  that  the 
petitioners  are  pecuniarily  damaged  by  the  gradual  exten- 
sion of  its  oppartunities  to  more  distant  points.  The  benefits 
to  the  farmers  of  those  localities,  as  well  as  to  the  great 
army  of  consumers,  are  obvious.  It  is  not  apparent  how 
any  other  method  could  be  devised  which  would  present  re- 
sults equally  useful  to  the  public  or  more  just  to  the  com- 
plainants. To  subdivide  the  freight  rates  according  to  dis- 
tance, or  even  to  introduce  a  system  of  shorter  grouping  of 
rates,  would  necessarily  compel  the  adoption  of  a  new  system 
of  receiving,  delivering  and  accounting,  would  cause  great 
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inconvenience  to  the  carriers  and  the  dealers,  would  impede 
the  rapid  and  reliable  management  of  the  traffic,-  would  re- 
strict tlie  extension  of  territory  required  for  future  public  de- 
mands, and  apparently  would  not  benefit  the  Or^wige  county 
farmers  in  the  slightest  degree.  Until  some  actual  injury  to 
them  arises  the  Commission  does  not  feel  justified  in  holding 
that  the  grouping  of  the  milk  rate  upon  the  route  carried 
daily  by  a  separate  milk  train,  operated  as  a  unit,  works  un- 
due or  unreasonable  prejudice  to  the  complainants ;  and  it 
is,  moreover,  impressed  with  the  belief  that  the  present  sys- 
tem is,  upon  the  whole,  the  best  that  can  be  devised  for  the 
general  good  of  all  concerned  in  the  traffic. 

It  is  proper  to  add  that  the  milk  business  referred  to,  from 
its  nature,  is  confined  to  the  neighborhood  of  large  cities, 
and  that  milk  rates  are  not  usually  interstate  rates.  It  would 
be  a  misfortune  to  have  diflferent  principles  adopted  in  the 
method  of  handling  the  traffic  upon  lines  which  supply  the 
same  market ;  and  the  Commission  is  supported  in  reaching 
the  result  above  stated  by  the  fact  that  the  grouping  of  milk 
rates  by  charging  the  same  sum  upon  all  milk  carried  to  the 
same  market  has  been  recently  considered  and  approved  by 
two  able  State  Commissions. 

In  this  connection  the  manner  in  which  the  subject  of 
grouped  rates  has  been  treated  by  the  Englisli  tribunals  and 
by  Parliament  is  of  interest.  The  Railway  and  Canal  Traffic 
Act  of  1854  contains  a  provision  in  very  similar  t<3rms  to  the 
section  of  the  Act  to  regulate  commerce  which  is  here  in 
question.     It  reads  as  follows  : 

"  No  such  company  shall  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in  favor  of  any  par- 
ticular person  or  company,  or  any  particular  description  of 
traffic  ill  any  respect  whatsoever,  nor  shall  any  such  company 
subject  any  particular  person  or  company  or  any  particular 
description  of  traffic  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever." 

Under  this  section  various  decisions  concerning  the  group- 
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ing  of  rates  were  made,  at  first  exhibiting  an  apparent  ten- 
dency toward  the  position  that  undue  and  unreasonable  prej- 
udice is  an  ordinary  consequence  of  the  grouping  system. 
An  application  in  the  Court  of  Appeals  involving  a  review  of 
a  decision  of  the  Railway  Commissioners  upon  the  subject 
was,  however,  dismissed,  the  Lord  Chancellor  (Lord  Selborne) 
using  the  following  language : 

"It  is  admitted  that  if  preference  is  constituted  by  the 
railway  company  carrying  for  certain  colliery  proprietors  on 
more  favorable  terms  than  for  others,  prima  facie  that  fact 
was  proved,  because  beyond  question  they  did  carry  upon 
the  same  terms  as  to  charge  for  the  collieries  for  which  they 
performed  more  than  the  same  service.  They  gave  a  decided, 
distinct,  and  great  advantage,  as  it  appears  to  me,  to  the  dis- 
tant collieries.  That  may  be  due  or  undue,  reasonable  or 
unreasonable,  but  under  those  circumstances  is  not  the  rea- 
sonableness a  question  of  fact?  Is  it  not  a  question  of  fact 
and  not  of  law  whether  such  a  preference  is  due  or  undue  ? 
Unless  you  could  point  to  some  other  law  which  defines  what 
shall  be  held  to  be  reasonable  or  unreasonable,  it  must  be 
and  is  a  mere  question — not  of  law  but  of  fact." 

Dendby  Main  Colliery  Co.  v.  Manchester^  Sheffield  and  Lin- 
colnshire Ry  Co,^  3  R'y  &  Can.  Traffic  Cases,  426,  441 ;  4  ib.i 
23,  28,  437. 

The  efifect,  therefore,  of  the  final  decision  in  the  Denaby 
case  was  to  adjudge  that  the  Court  of  Appeals,  having  juris- 
diction of  questions  of  law  alone,  could  not  revise  the  de- 
cision of  the  Commissioners,  who  had  found,  upon  the  facts 
shown  them,  that  the  preference  in  question  was  undue  and 
unreasonable. 

In  a  more  recent  case  before  the  Commissioners  the  basis 
of  the  earlier  decisions  was  clearly  stated  by  the  following 
language  used  in  distinguishing  them  from  a  pending  case  : 

"  But  they  have  not  shown  (a  fact  which  was  found  in  the 
Denaby  case)  that  their  output  is  at  aU  in  excess  of  the  de- 
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mand  for  their  coal,  or  that  a  single  ton  of  coal  is  left  on 
their  hands  because  they  cannot  at  existing  rates  find  a  mar- 
ket for  it." 

Broughton  and  Plaa  Power  Coal  Co.^  Limited^  and  Others  v. 
The  Great  Western  Ry  Co.,  4  E'y  and  Can.  Traffic  Cases,  203, 

(1883). 

A  still  later  decision  re-affirms  the  proposition  that  appli- 
cants claiming  undue  preference  "  must  show  that  they  are 
damaged  by  the  undue  preference  complained  of." 

Skinninggrove  Iron  Co.  v.  Northeastern  Ry  Co.,  5  iJ.  244^ 

(1887). 

The  result  reached  in  the  present  case  is  believed  to  be  in 
entire  harmony  with  the  construction  given  to  the  same  stat- 
utory provision  by  the  English  tribunals. 

There  appears,  however,  to  be  a  substantial  diflference  in 
the  expense  when  milk  is  brought  from  points  beyond  the 
end  of  the  route  of  the  regular  milk  trains  upon  the  New 
York,  Lake  Erie  and  Western  and  the  New  York,  Ontario 
and  Western  roads.  Two  refrigerator  cars  are  hauled  every 
day  from  Summit  and  Deposit  to  Port  Jervis  upon  an  ordi- 
nary mixed  train,  the  expense  of  which  is  separable  from  and 
additional  to  the  expense  of  the  milk  train  proper.  The 
daily  run  of  the  milk  train  is  87  miles,  while  these  cars  are 
taken  nearly  100  miles  further.  It  requires  four  cars  to  per- 
form this  service,  for  a  round  trip  to  Jersey  City  and  back 
cannot  be  made  within  twenty-four  hours,  as  the  trains  are 
run.  The  manner  in  which  milk  is  collected  upon  the  New 
York,  Ontario  and  Western  at  points  beyond  Sidney  was  not 
explained  in  the  proofs,  but  similar  conditions  probably  ex- 
i^t.  A  charge  for  such  service  somewhat  higher  than  the 
charge  made  upon  the  route  of  the  daily  regular  milk  train  / 
proper  would  seem  to  be  just,  and  perhaps  to  be  necessary, 
in  order  to  fairly  equalize  the  proportionate  privileges  af- 
forded, in  view  of  the  material  increase  of  cost  required  to 
send  cars  out  to  points  beyond  the  terminus  of  tiie  daily 
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trip,  and  to  bring  them  back  loaded,  at  an  hour  convenient 
for  making  up  the  train. 

Nevertlieless  it  does  not  appear  but  that  the  present  rates 
to  those  more  distant  points  are  abready  sufl&ciently  high. 
No  increase  in  those  rates  can  be  recommended  or  would  be 
proper,  in  view  of  the  facts  above  stated,  upon  the  point  of 
the  reasonableness  of  the  present  tariflf.  It  is  presumed  that 
the  rates  to  all  points  can  be  adjusted  by  the  carriers  them- 
selves in  conformity  with  the  vie\^s  herein  intimated  and 
without  any  further  consideration  of  details  by  the  Commis- 
sion. In  case  that  the  subject  of  a  reduction  of  the  rates  in 
general  shall  be  brought  again  before  the  Commission,  the 
question  of  grouping,  to  the  extent  last  above  indicated,  will 
be  regarded  as  still  open. 

The  petition  is  therefore  held  to  be  not  sustained  upon  the 
question  of  cliarging  the  same  rate  to  all  points  reached  by 
the  regular  daily  milk  trains  upon  the  several  defendant 
roads.  Upon  the  question  of  the  reasonableness  of  the  rate 
so  charged  the  petition  will  be  retained  by  the  Commission 
to  enable  the  complainants  to  produce  evidence  of  addi- 
tional facts  if  they  so  desire. 

Commissioner  Morrison  does  not  join,  but  dissents  from 
the  report  and  opinion  of  the  other  Commissioners. 


* 
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C.  H.  GEIFFEE  v.  THE  BURLINGTON  AND  MISSOURI 
RIVER  RAILROAD  COMPANY  IN  NEBRASKA, 
AND  ALSO  AS  LESSEE  OF  THE  ATCHISON  AND 
NEBRASKA  RAILWAY. 

Submitted  on  depositions  at  Dubuque,  Iowa,  July  37,  1888. — Decision  filed 

October  8,  1888. 

The  offense  under  Section  2  of  the  Act  to  regulate  commerce  of  giving  free 
transportation  to  an  individual,  consists  in  the  charging,  demanding, 
collecting  or  receiving  by  the  carrier  from  some  other  person  or  persons, 
a  compensation  for  a  like  service  when  none  Is  contemporaneously 
charged  or  received  from  the  person  thus  transported  free. 

Where  a  free  pass  was  given  to  a  discharged  employee  of  the  company  on 
the  assumption  that  he  might  still  be  regarded  as  an  employee,  but  it 
affirmatively  appeared  that  it  was  never  used,  and  that  it  expired  in  the 
hands  of  the  party  to  whom  it  was  issued  by  a  limitation  contained  on 
its  face,  and  was  produced  before  the  Commission  as  an  unused  instru- 
ment in  a  proceeding  in  which  a  complaint  of  its  issue  was  made  ;  7Wrf, 
that  the  facts  did  not  show  that  a  breach  of  the  third  section  of  the  Act 
had  been  committed,  no  free  transportation  whatever  having  been  had, 
and  the  party  being  entitled  to  none  according  to  the  terms  of  the  in- 
strument as  it  then  was. 

G.  2L  Lamhertson^  for  Complainant. 

T,  M.  Marquett  and  J.  TF.  Deiueese,  for  Defendant. 

REPORT  AND   OPINION  OF  THE  COMMISSION. 

ScHOONMAKER,  Commissioner  : 

The  complaint  was  filed  May  10,  1888,  and  cliarpjes  that 
the  defendant,  the  Burlington  and  Missouri  River  Eailroad 
Company  in  Nebraska,  on  its  own  and  its  leased  road,  the 
Atchison  and  Nebraska  railway,  has  been  guilty  of  unjust 
discrimination  in  charges  made  for  canying  passengers  be- 
tween the  city  of  Lincoln,  Nebraska,  and  the  city  of  Atchi- 
son, Kansas,  in  that  certain  passengers  and  persons  travel- 
ing between  said  points  on  said  line  of  railway  are  charged 
three  cents  a  mile  for  every  mile  traveled,  while  others  are 
given  free  transportation,  and  specifies  that  on  the  10th  of 
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April,  1887,  the  defendant  "  issued  free  transportation  and 
carriage  to  one  C.  H.  Waite,  a  resident  of  Lincoln,  Nebraska, 
to  and  from  Atchison,  Kansas,  and  Lincoln,  Nebraska,"  he 
not  being  at  the  time  included  in  any  of  the  enumerated 
classes  to  whom  free  transportation  might  be  given  under 
the  statute. 

The  case  of  Waite  is  the  only  one  particularized  in  the 
testimony  to  show  a  breach  o^  law,  and  there  is  no  proof  of 
the  issuance  of  a  pass  in  any  other  instance. 

The  facts  shown  by  the  evidence  are  that  Waite  had  been 
in  the  employment  of  the  defendant  several  years  as  an  en- 
gineer, and  was  discharged  for  cause  shortly  before  April  10, 
1887.  Being  then  out  of  a  situation  he  applied  to  the  super- 
intendent of  the  defendant  for  a  pass  to  go  to  Atchison, 
Kansas,  to  procure  employment  on  the  So]ithem  Kansas 
railroad.  Ho  stated  that  he  had  no  more  money  than  he 
needed  for  the  support  of  his  family,  and  that  in  view  of  his 
service  for  the  company,  he  thought  he  ought  to  have  a  pass. 
Trip  passes  were  accordingly  issued  to  him  on  the  10th  of 
April,  1887,  from  Lincoln  to  Atchison  and  return.  They  ex- 
pressed on  their  face  that  they  were  issued  to  him  as  an  ex- 
employee,  and  were  by  their  terms  good  only  until  April  30, 
1887,  a  period  of  twenty  days. 

The  fact  was  undisputed  that  the  passes  were  never  used; 
No  one  was  ever  transported  upon  them.  They  were  pro- 
duced in  evidence  upon  the  trial,  and  it  appeared  upon  their 
face  that  they  had  long  since  expired  by  limitation  of  time. 

On  these  facts  a  contravention  of  the  statute  has  not  been 
shown.  The  offense  charged  is  under  the  second  section  of 
the  Act,  and  consists  in  charging,  demanding,  collecting  or 
receiving  from  any  person  or  persons  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to  be  rendered  in  the 
transportation  of  passengers  than  it  charges,  demands,  col- 
lects or  receives  from  any  other  person  or  persons  for  doing 
for  him  or  them  a  like  and  contemporaneous  service. 

In  this  case  confessedly  there  was  no  transportation  under 
the  pass  ;  nothing  whatever  was  done  under  it.  It  was  held 
by  the  recipient  and  became  defunct  in  his  hands.  Assum- 
ing therefore  that  Waite  could  not  be  regarded  as  an  em- 
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ployee  in  the  sense  of  the  statute,  to  whom  free  transporta- 
tion might  be  given,  and  also  that  the  issue  of  the  pass  to 
him  coustitnted  p?^ ma  Jucie  a  violation  of  law,  the  prima  fa- 
cie ease  is  disproved  by  the  showing  that  no  transportation 
whatever  took  place  under  it,  and  that  none  can  now  or  could 
when  this  proceeding  was  commenced  take  place  under  it, 
for  the  reason  that  the  privilege  it  undertook  to  give  expired 
long  ago  by  the  terms  of  the  pass  itself.  The  complaint, 
therefore,  is  not  sustained,  and  the  order  of  the  Commission 
is  that  the  proceeding  be  dismissed. 
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THE  SPAETANBUKG  BOAED  OF  TRADE,  Petitioner, 
V.  THE  RICHMOND  AND  DANVILLE  RAILROAD 
COMPANY,  THE  CENTRAL  RAILROAD  AND 
BANKING  COMPANY  OF  GEORGIA,  THE  LOUIS- 
VILLE AND  NASHVILLE  RAILROAD  COMPANY, 
THE  AUGUSTA  AND  KNOXVILLE  RAILROAD 
COMPANY,  THE  PORT  ROYAL  AND  AUGUSTA 
RAILROAD  COMPANY,  THE  PORT  ROYAL  AND 
WESTERN  CAROLINA  RAILROAD  COMPANY, 
THE  OHIO  AND  MISSISSIPPI  RAILROAD  COM- 
PANY, THE  NASHVILLE,  CHATTANOOGA  AND 
ST.  LOUIS  RAILROAD  COMPANY,  THE  ST. 
LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN 
RAILROAD  COMPANY,  THE  CHICAGO,  ST.  LOUIS 
AND  PITTSBURGH  RAILROAD  COMPANY,  THE 
JEFFERSON,  MADISONVILLE  AND  INDIANAP- 
OLIS RAILROAD  COMPANY,  THE  CINCINNATI, 
HAMILTON  AND  DAYTON  RAILROAD  COM- 
PANY, THE  CINCINNATI  SOUTHERN  RAILROAD 
COMPANY,  THE  EAST  TENNESSEE,  VIRGINIA 
AND  GEORGIA  RAILROAD  COMPANY,  THE 
WESTERN  AND  ATLANTIC  RAILROAD  COM- 
PANY, THE  WESTERN  NORTH  CAROLINA  RAIL- 
ROAD COMPANY,  THE  ASHEVILLE  AND  SPAR- 
TANBURG RAILROAD  COMPANY,  THE  GEORGIA 
RAILROAD  COMPANY,  THE  ILLINOIS  CENTRAL 
RAILROAD  COMPANY,  and  THE  CINCINNATI, 
ST.  LOUIS  AND  CHICAGO  RAILROAD  COM- 
PANY, Defendants. 

Heard  July  20,  1888.— Decided  October  8,  1888. 

The  Commission  is  not  willing  to  determine  the  relative  reasonableness  of 
ratps  nt  many  stations,  and  in  a  large  extent  of  territory,  upon  the  mere 
face  of  tariffs,  and  without  further  proof. 

Where  it  is  obvious  that  there  are  many  parties  interested  as  directly  as  is 
the  complainant  in  the  question  before  the  Commission,  opportunity 
will  be  given  thorn  to  appear  od  the  taking  of  evidence. 
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Where  on  a  question  of  rates  it  appears  that  higher  rates  are  made  upon  the 
shorter  hauls  on  the  same  line  and  in  the  same  direction,  the  carrier 
making  them  must  take  the  burden  of  proof  to  show  their  reasonable- 
ness. 

A  case  finally  submitted  without  evidence,  ordered  adjourned  to  a  future  day 
for  the  purpose  of  taking  evidence  on  the  principle  above  stated. 

No  counsel  appeared  for  the  petitioner. 

«/.  T.  Worthinffton,  Esq,y  counsel  for  the  Kichmond  and 
Danville  Railroad  Company,  the  Western  North  Carolina 
Railroad  Company,  and  the  Asheville  and  Spartanburg 
Railroad  Company. 

J,  S.  Blair,  Esq,,  counsel  for  the  St.  Louis,  Iron  Mountain 
and  Southern  Railroad  Company. 

J,  T.  Brooks,  Esq.,  counsel  for  the  Chicago,  St.  Louis  and 
Pittsbui^h  Railroad  Company. 

Ramsey,  Maxwell  cfe  Ramsey,  counsel  for  the  Cincinnati, 
Hamilton  and  Dayton  Railroad  Company. 

W,  M.  Baxter,  Esq.,  counsel  for  the  East  Tennessee,  Vir- 
ginia and  Georgia  Railroad  Company. 

REPORT  AND   OPINION  OF  THE   COMMISSION. 

Bragg,  Commissioner: 

The  complaint  in  this  proceeding  involves  the  reasonable- 
Dess  and  justness  of  freight  rates  at  Spartanburg,  S.  C,  on 
eastern  as  well  as  western  freights,  made,  as  is  alleged,  by  the 
railroad  companies,  defendants.  So  much  of  the  complaint 
as  related  to  the  Central  Railroad  and  Banking  Company  of 
Georgia,  the  Augusta  and  Knoxville  Railroad  Company,  the 
Port  Royal  and  Augusta  Railroad  Company,  and  the  Port 
Royal  and  Western  Carolina  Railroad  Company  was  with- 
drawn by  the  petitioner  before  the  hearing. 

The  answer  of  each  of  the  defendants,  except  the  Rich- 
mond and  Danville  system,  denies  that  it  makes  the  rates  to 
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Spartanburg  or  that  it  has  lines  which  terminate  at  tha(  1 
point,  aud  avers  that  from  its  te;:iniual  points  to  Spui-tauburg  j 
it  simply  adds  the  rates  of  the  couueoting  lines  which  reach 
Spartanburg. 

Tlie  remaining  defendant  railroad  companies  whose  linel 
alone  reach  Spartanburg,  namely,  the  Bichmond  and  Dan- 
ville  Railroad  Company  and  the  lines  composing  its  system, 
deny  all  unjust  diseriminatiim  iLvolved  in  the  complaint. 
The  Georgia  Bailroad  Company,  in  addition  to  its  answer, 
also  demurs  to  the  complaint,  and  the  Rielimoud  and  Dan- 
Tille  Railroad  Company  and  the  Asheville  and  Spartanburg,  J 
Bailroad  Company,  in  addition  to  their  answers,  move  tc^.l 
dismiss  the  complaint. 

We  have  carefully  confii<lered  the  demniTer  and  these  mo-g 
tions  to  dismiss,  and  they  are  each  adjudged  to  be  iusufficieDB 
to  justify  us  in  dismissing  this  complaint.' 

No  oral  evidence  was  offered  on  the  hearing.  '  The  peS 
tioner  did  not  appear  at  the  hearing,  relying  upon  the  printec 
tariffs  of  the  defendants  as  justifying  its  complaint.  Upoii 
the  petition  and  answers  and  tariEfs  it  appears  that  the  Rich- 
mond and  Danville  Railroad  Company  and  its  system  are  the  * 
parties  defendant,  who  seem  to  be  responsible  for  the  rates 
complained  of  at  Spartanburg. 

The  burden  of  the  complaint  upon  its  merits  seems  to  be 
the  difference  made  in  rates  on  freights  from  New  York  to 
Spartanburg  and  other  points  along  the  line  of  the  Bichmond 
and  Danville  Railroad  Company,  such  as  at  Charlotte  and  j 
stations  between  Charlotte  and  Spartanburg,  and  at  statioiw  1 
Vietween   Spartanburg,  Atlanta,  and  including  Atlanta,  am 
the  difference  in  Western  freights,  such  as  meat,  floor,  grainyj 
etc.,  at  Spartanburg,  Union,  Gaffney's,  Black's,  Chester  and^ 
Columbia,  in  South  Carolina,  and  Rutherfordton  and  Char*  J 
lotte,  in  North  Carolina,  and  Atlanta,  in  Georgia. 

Questions  such  as  are  here  presented,  involving  the  rela>4 
tive  reasonableness  of  rates  at  many  stations  and  in  a  large.! 
extent  of  territory,  we  are  \mwiUing  to  determine  upon  thi 
mere  face  of  tariffs.  Shippers  at  every  such  station,  whetheX-l 
represented  before  us  in  this  proceeding  or  not,  are  interested^! 
in  these  qnestions,  and  we  deem  it  necessary,  as  a  matter  ( 
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justice  to  all  concerned,  that  evidence  shall  be  fully  pre- 
sented sliowing  the  circumstances  and  conditions,  if  any  such 
exist,  that  are  relied  upon  by  the  Richmond  and  Danville 
li.iilroad  Company  and  its  system  for  the  differences  in  rates 
as  they  appear  upon  these  tariffs  by  which  the  higher  rates 
to  Spartanburg  than  to  other  points  on  its  line  further  dis- 
tant from  the  place  of  origin  of  tliG  freight,  can  be  justified. 
Ill  the  presentation  of  such  evidence  the  burden  of  proof  will 
Ik;  upon  the  Richmond  and  Danville  Railroad  Company  to 
justify,  if  it  can,  the  higher  rates  it  charges  at  Spartanburg 
than  at  other  points  on  its  line  further  distant  from  the  point 
of  origin  of  the  freight. 

A  period  of  forty  days  from  this  date  will  be  allowed  for 
the  taking  of  this  evidence.  The  parties,  namely,  the  peti- 
tioner and  the  Richmond  and  Danville  Railroad  Company, 
may,  if  they  prefer,  take  their  evidence  before  the  Commis- 
sion, at  its  office,  in  the  city  of  Washington,  at  such  time  as 
they  may  indicate  to  the  Commission  they  desire  to  do  so. 
Or  these  parties  may  respectively  take  their  evidence  before 
a  notary  public  at  such  point  as  may  be  most  convenient  to 
either  of  tliem,  in  such  case  giving  the  other  parties  notice  of 
the  time  and  place  of  taking  such  testimony  and  furnishing  a 
list  of  tlic  witnesses  who  will  be  examined,  and  the  testimony 
so  taken  iimst  be  properly  certified,  sealed  and  forwarded  to 
th(i  Hecretnry  of  the  Interstate  Commerce  Commission,  at 
Washington,  D.  C. 

Tliis  ease  is  adjourned  for  further  proceedings  upon  the 
evi(l(Mice  so  taken  until  November  27th,  1888,  at  the  office  of 
t\u)  Commission,   in  the  city  of  Washington,  when  it  will 

again  be  called. 

The  otlier  defendant  railroad  companies  are  not  required 
to  mak(^  further  appearance  to  this  controversy  or  to  furnish 
any  evidc^nee  respecting  it,  unless  they  shall  hereafter  be  no- 
tified by  the  Commission,  namely,  The  Ohio  and  Mississippi 
Railroad  0)mpany,  The  Nashville,  Chattanooga  and  8t. 
Louis  Railroa<l  Company,  The  Louisville  and  Nashville 
Railroad    Company,    The    St.   Louis,  L:on  Mountain  and 
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Southern  Railroad  Company,  The  Chicago,  St.  Louis  and 
Pittsburgh  Railroad  Company,  The  Jefferson,  Madison ville 
and  Indianapolis  Railroad  Company,  The  Cincinnati,  Hamil- 
ton and  Dayton  Railroad  Company,  The  Cincinnati  Southern 
Railroad  Company,  The  East  Tennessee,  Virginia  and 
Georgia  Railroad  Company,  The  Western  and  Atlantic  Rail- 
road Company,  The  Illinois  Central  Railroad  Company,  and 
The  Cincinnati,  St.  Louis  and  Chicago  Railroad  Company. 
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THE  DELAWAEE  STATE  GEANGE  OF  THE  PA^ 
TKONS  OF  HUSBANDET  v,  THE  NEW  YOEK, 
PHILADELPHIA  AND  NOEFOLK  EAILEOAD 
COMPANY,  ET  AL. 

The  Commission  is  liberal  in  allowing  amendments  to  complaints,  but  will 
not  allow  one  that  would  be  in  effect  making  a  new  case. 

Amendment  is  not  necessary  to  bring  in  matters  that  would  have  been  the 
subject  of  proof  under  the  complaint  as  originally  filed. 

A  case  involving  local  rates  ordered  to  be  heard  before  the  Commission  at  a 
central  point  in  the  territory  immediately  afifected  by  the  rates. 

George  H,  Bates  and  Levi  C,  Bird,  for  complainants. 
James  A,  Logan  and  George  V.  Massey,  for  defendants. 

The  complainant  is  an  association  of  farmers  and  business 
men  organized  and  located  within  the  State  of  Delaware. 
On  December  2,  1887,  it  filed  its  complaint  on  behalf  of  it- 
self and  of  the  farming  and  trucking  interest  of  the  State  and 
the  eastern  shore  of  Maryland,  charging  the  defendant  com- 
panies as  follows : — 

Mrst,  They  have  made  unjust  and  unreasonable  charges 
for  service  rendered,  especially  in  carrying  perishable  freights 
over  their  roads. 

Second,  They  have  granted  favors  by  rebates  or  false 
schedules  of  weights  to  individuals  and  companies  in  prefer- 
ence to  othe^rs. 

Tliird,  They  have  given  undue  advantage  to  particular  lo-^ 
oalities  by  giving  lower  rates  of  freight  and  extra  and  mora 
rapid  train  serviceto  more  distant  points,  so  that  freight 
from  those  ])()ints  would  be  delivered  in  New  York  and  other 
northern  cities  so  long  in  advance  of  similar  freight  from 
nearer  points  as  to  destroy  the  market  for  the  latter. 

Fourth,  Tiiev  have  violatcnl  the  fourth  section  of  the  Act 
to  regulate  commerce  by  charging  shippers  at  Norfolk,  Va., 
lower  ratios  for  carrying  produce  to  New  York  and  other 
northern  and  eastern  markets  than  they  charge  shippers 
along  the  lines  of  their  roads  on  the  Peninsula  for  caiTyinjf 
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Bimilar  jii-oducts  to  the  same  markets  over  a  much  shorter 
distance. 

The  complaint  fiuiher  alleges  that  the  charges  made  by 
defendants  for  the  transportation  of  freight  from  points  on 
their  lines  to  New  York  and  other  northern  and  easturu  cities 
are  exorbitant  and  unreaeouable. 

Tlie  defendants  answered  the  complaint  at  length,  denying 
its  allegfttiona,  but  in  their  answer  tUey  claim  that  it  is  not 
sufficient  in  law,  nor  sufficiently  specitic  in  its  allegations  of 
fact,  and  they  ask  that  for  that  reason  it  be  dismissed. 

On  January  12,  1888,  after  the  answer  had  been  filed,  the 
Commission  made  an  order  reciting  that,  "  It  appearing  to 
the  Commission  that  the  complaint  is  not  sufficiently  specific 
for  the  purpose  of  fully  apprising  the  defendants  what  viola- 
tions of  law  the  complaint  expects  to  prove  and  rely  upon  at 
the  hearing :  It  is  ordered,  that  within  ten  days  the  com- 
plainant file  with  the  Commission  a  specification  of  the  par- 
ticular instances  of  violation  of  law  of  which  it  intends  to 
offer  evidence  at  the  hearing  under  the  several  paragraphs 
of  its  complaint,  and  that  it  also  within  the  same  time  mail 
to  each  of  the  defendants,  addressed  to  the  general  counsel 
thereof,  at  the  place  where  its  general  officers  are  located,  u 
copy  of  such  specifications  of  particulars."  In  compliance 
with  this  order  complainant  filed  specifications  under  the 
first  and  fourth  paragraphs  of  the  petition,  and  gave  notice 
that  with  respect  to  the  second  and  third  paragraphs  of  the 
petition  the  petitioner  upon  further  investigation  made  no 
upecifications,  and  will  ofi'er  no  proofs  thereunder. 

On  August  16, 1888,  the  complainants,  on  obtaining  leave 
of  the  Chairman  of  the  Commission,  tiled  an  amendment  to 
tb«  petition  as  follows,  at  the  end  of  the  first  paragraph 
I  thereof :  "  And  further  with  respect  to  perishable  freight  de- 
fendants do  not  furnish  the  efficient  train  service  and  speed, 
and  proper  and  careful  handling  of  the  goods,  and  prompt 
delivery  of  freight  at  Jersey  City  and  Philadelphia  which  thw 
nature  of  the  businessrequires,  and  the  necessity  for  all 
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which  has  been  from  time  to  time  alleged  and  set  up  by  the 
railroad  companies  as  justifying  the  extremely  high  and  un- 
just rates  of  freight  charges   by  them   as   aforesaid.     And 
complainant  particularly  alleges  that  during  the  peach  and 
berry  season  of  1887  the  arrangements  of  said  Pennsylvania 
company  for  the  delivery  of  berries  and  peaches  at  Jersey    j 
City  were  so  inadequate  that  such  delivery  was  rarely  ef-  ' 
fected  until  many  hours  after  the  time  at  which  the  cars; 
should  have  been  ready  for  such  delivery.     And  further  that . 
similar  delays  occurred  at  Philadelphia,  so  that  the  main 
market  which  should  have  been  available  to  shippers  and 
consignees  in  each  of  said  cities  was  wholly  lost." 

Tlie  defendants  made  answer  to  the  amendment  as  fol- 
lows :  "  That  the  said  amendment  was  filed  without  these  re- 
spondents being  afforded  any  opportunity  to  be  heard  against 
the  same,  and  they  respectfully  protest  that  the  said  amend- 
ment should  not  be  allowed,  nor  should  these  respondents 
be  held  to  answer  thereto,  because  the  allegations  therein 
contained  are  not  legally  germane  to  the  grievances  com- 
plained of  in  the  paragraph  to  the  petition  of  which  it  as- 
sumes to  be  amendatory : 

"  The  several  matters  therein  set  out  relate  solely  to  con- 
tractual obligations  of  the  carrier,  which  attach  at  common 
law%  and  that  such  allegations,  even  if  sustained  or  proved, 
only  sliow  a  breach  of  eontracit  or  duty  for  which  the  carrier 
would  be  answerable  only  in  damages  to  the  party  affected 
thereby ;  and  such  damages  could  only  be  ascertained  by 
the  intervention  of  a  jury  ; 

"  Said  amendment  does  not  set  forth  any  matter  or  thing 
within  the  jurisdiction  of  the  honorable  Commission  to  re- 
lieve ; 

**  The  allegations  contained  in  the  said  amendment  are  not 
sufficiently  direct  and  s])eeitic  to  advertise  the  respondents 
with  reasonable  certainty  in  what  particulars  its  train  service 
is  inefficient ; 

"Subject  to  the  foregoing  protest  against  liability  to  an- 
swer, and  which  this  Honorable  Commission  is  respectfully 
asked  to  duly  consider  and  pass  on,  these  respondents  make 


312  INTERSTATE   COMMERCE   COMMISSION  REPORTS. 

answer  to  the  matters  alleged  in  said  amendment,  denying 
each,  every  and  all  of  the  allegations  therein  contained ; 

"  Wherefore  your  respondents  pray  that  the  proposed 
amendment  be  disallowed  and  the  said  original  petition,  with 
the  specifications  thereto,  be  dismissed." 

The  case  being  thus  at  issue  an  order  was  made  fixing  as 
a  date  of  hearing  the  20th  of  September,  and  as  a  place 
Dover,  in  the  State  of  Delaware,  this  being  a  central  point  in 
tlie  region  affected  by  the  rates  which  are  under  considera- 
tion. After  notice  had  been  given  of  this  assignment,  coun- 
sel for  the  defendants  filed  a  motion  to  strike  out  the  amend- 
ment to  the  comphiint,  and  also  to  change  the  place  of  hearing 
from  Dover  to  Wilmington.  This  motion,  by  consent  of 
counsel,  was  brought  to  a  hearing  at  Washington,  on  Septem- 
ber 13,  1888,  before  Commissioners  Morrison  and  Bragg,  the 
other  Commissioners  being  elsewhere  engaged.  In  support 
of  the  motion  to  strike  out  it  was  contended  :  Firdy  that  the 
several  matters  alleged  by  the  amendment  would,  if  estab- 
lished by  satisfactory  evidence,  show  only  a  violation  of  a 
common  law  duty  or  a  breach  of  contract  obligation,  or  both, 
and  are  not  therefore  within  the  purview  of  the  Act  to  regu- 
late commerce,  nor  within  the  jurisdiction  of  the  Commission. 
To  this  point  this  case  of  Sclwjisld  v.  Tfie  Lake  Shore  dk 
Micluijau  Southern  Ila'dwayy  heretofore  decided  by  the  Com- 
mission, was  cited.  Second,  the  amendment  was  not  germane 
to  the  original  complaint ;  and  third,  the  matters  specified, 
even  if  established,  could  only  be  redressed  by  an  award  of 
damages  to  parties  aggrieved,  an  award  which  the  Commis- 
sion could  not  make  ;  and  fourth,  the  amendment  does  not 
disclose  with  reasonable  certainty  the  particulars  in  which 
the  train  service^  of  the  respondent  is  inefficient.  •      - 

On  behalf  of  the  motion  to  change  the  place  of  hearing,  it 
was  contended  that  Wilmington  would  be  much  the  more 
convenient  place  for  the  attendance  of  parties,  and  for  pro- 
curing the  attendance  of  witnesses,  and  that  it  would  be 
economy  of  time  and  of  expense  to  have  the  hearing  held  at 
that  place  instead  of  Dover. 

After  a  full  hearing  of  counsel  for  defendants  in  support  of 
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the  motion,  and  counsel  for  complainants  in  opposition,  the 
motions  were  denied. 

MoBBisoN,  Commissioner y  orally : 

We  have  fuUy  considered  the  matters  submitted  to  us. 
The  practice  of  the  Commission  is  very  libeiial  in  allow- 
ing amendments.  It  will  not  allow  an  amendment  that 
makes  a  new  case,  but  this  we  do  not  understand  to  be  a 
new  case.  The  question  involved  is  one  of  the  reasona- 
bleness of  rates  and  of  efficiency  of  service,  and  the  kind 
of  service,  the  number  of  trains,  and  whether  the  efficiency 
is  equal  to  the  requirements  of  the  business  is  a  ques- 
tion necessarily  involved  in  the  question  of  reasonableness  of 
tates.  The  complainants  are  not  asking  damages.  They 
want  a  more  efficient  and  a  better  service.  If,  in  the  investi- 
gation of  the  matter,  the  Commission  should  find  the  service 
is  not  good,  that  defendants  have  not  the  trains  and  do  not 
give  the  kind  of  cars  which  they  should  give  to  suit  the  de- 
mands of  the  traffic,  the  complainants  may  reasonably  expect 
that  the  defendants  will  amend  their  service  and  make  it  bet- 
ter for  the  future.  We  think  the  amendment  is  properly 
made  ;  in  fact,  we  do  not  see  that  it  calls  for  any  evidence  that 
might  not  have  been  heard  without  it.  The  motion  to  strike 
it  out  should  therefore  be  denied.  As  to  the  place  of  hear- 
ing, it  has  been  deliberately  fixed,  and  we  think  it  should  re- 
main as  fixed.  The  full  Commission  would  undoubtedly 
liave  a  right  to  change  it,  but  we  think  it  very  unlikely  that 
it  will  be  changed.  We  will,  however,  submit  that  question 
to  our  associates  and  apprise  counsel  of  their  determination. 

Bragg,  Coirrniissioner^  orally  :  -      . 

In  the  conclusions  stated  by  the  senior  Commissioner  I 
fully  concur.  Some  few  additional  observations  occur  to 
me  tliat  perhaps  might  be  made  in  the  line  of  what  has  been 
stated,  and  in  connection  with  what  has  been  said. 

The  ser\4ce  afforded  by  the  railroad  companies  for  trans- 
jiorting  fruit  and  milk  to  the  city  of  New  York  has  been  be- 
fore us,  in  other  cases,  and  we  have  heard  evidence  offered 
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by  the  carrier  that  where  there  is  a  great  deal  of  extra  ex- 
pense in  furnishing  extra  service  and  running  extra  trains, 
these  things  might  be  considered  as  reasons  for  charging 
higher  rates.  The  service  rendered  bore  upon  the  cost  of 
transportation  and  the  reasonableness  and  faii-ness  of  the 
rates. 

This  amendment  seems  to  anticipate  -to  some  extent  the 
defense,  and  it  claims  that  this  extra  service  rendered  was 
not  sucli  as  justified  the  extra  rates  charged.  Without  any 
averment  on  this  subject,  the  Commission  proceeding  as 
heretofore  in  other  cases  of  the  same  kind,  would  have  al- 
lowed the  carrier  to  have  introduced  evidence  to  show  the 
service,  and  we  would  have  allowed  the  petitioners  on  the 
other  sido  to  have  met  that,  if  they  could,  by  evidence  show- 
ing that  the  service  was  not  as  expensive  as  it  was  claimed 
to  be,  and  not  as  good  as  was  claimed  by  the  carrier.  We 
follow  the  rules  laid  down  in  the  statutes  of  the  United 
States,  and  feel  ourseives  constrained  to  be  liberal  in  the 
allowance  of  amendments  to  complaints  in  matters  before  us. 
But  we  have  not  allowed  a  petitioner  to  make  a  new  case, 
because  that  is  beyond  the  limits  of  an  amendment.  That  is 
what  we  substantially  held  in  the  case  of  liiddle.  Dean  cfc 
Company  v.  Tlie  BaUhn.ore  cfc  Ohio  Ra'droad  Company^  1  In- 
terstate Commerce  Commission  Reports,  p.  372.  We  adhere 
to  that  decision,  but  we  do  not  think  this  is  making  a  new 
case  at  all.  We  would  have  allowed  the  evidence  upon  the 
subject  embraced  in  this  amendment  just  as  well  without 
the  amendment  as  with  it. 

It  secnns  that  the  Chairman  of  the  Commission  allowed 
this  amendment.  No  one  is  more  familiar  than  he  is  with 
our  practice  in  such  cases  heretofore,  and  in  allowing  it  he 
was  strictly  in  the  line  of  that  settled  practice. 

The  lu^ariiig  will  be  before  the  Commissioners,  and  we 
will  confine  the  evidence  within  proper  bounds.  The  com- 
plaint contains  nothing  involving  the  operation  of  the  road 
any  further  than  it  bears  upon  the  question  of  rates,  what 
service  is  performed,  and  how  j)erformed. 
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THE  DETEOIT  BOARD  OF  TRADE  and  THE  DE- 
TROIT MERCHANTS'  AND  MANUFACTURERS' 
EXCHANGE  v.  THE  GRAND  TRUNK  RAILWAY 
OF  CANADA  and  THE"  NEW  YORK  CENTRAL 
AND  HUDSON  RIVER  RAILROAD  COMPANY. 

• 

Complaint  filed  December  19,  1887— Joint  Answer  filed  February  16,  1888. 
— Postponed  by  Pai-ties. — Heard  July  31  and  August  1,  1888. — Decided 
October  22,  1888. 

1.  When  freight,  for  example  grain,  is  hauled,  to  the  seaboard  for  export,  or 

to  New  England  points,  from  the  northwestern  states  and  territories  of 
the  American  Union;  or  when  freight  is  hauled  from  the  seaboard,  or 
Isew  England  points,  to  the  northwestern  states  or  territories  through 
the  cities  of  Detroit  and  Chicago,  the  rule  invoked  by  the  petitioners  in 
this  case  as  a  basis  of  relief,  namely,  that  an  estimated  portion  of  this 
through  rate  as  between  the  points  of  origin  of  the  freight  and  Detroit, 
must  not  be  lower  in  proportion  to  distance  than  the  rate  upon  the 
freight  from  such  points  of  origin  destined  to  Detroit,  is  one  that  cannot 
be  sustained. 

2.  Rates  must  be  relatively  fair  and  reasonable  as  between  localities  In  es- 

sential respects  siniilarlj^  situated,  not  according  to  any  rule  of  mathe- 
matical precision,  but  in  substance  and  in  fact,  having  regard  to  the 
geographi<*al  and  relative  positions  of  the  localities,  so  that  one  will  not 
be  favored  to  the  unjust  prejudice  of^the  other. 

3.  Where  a  system  of  rates  is  made  by  a  number  of  carriers  covering  a 

\vid<«ly  <»xteiided  territory  which  seem  to  be  reasonable  in  themselves 
and  ro]ativ<?ly  fair,  so  far  as  the  evidence  in  this  case  shows,  the  Com- 
mission will  not  order  them  to  be  changed  at  one  important  point, 
th«*n*by  rendering  other  changes  unavoidable  at  a  large  number  of  other 
points,  and  throwing  the  rates  of  the  entire  system  into  confusion  and 
uns<'ttliiig  values,  unless  a  case  arises  in  which  it  is  necessary  that  this 
should  he  done  in  order  to  enforce  compliance  with  the  law  and  to  reach 
the  ends  of  substantial  justice. 

Alo/izo  (\  nayrnond  and  Alfred  liassell,  for  Complainants. 

h\  W,  Jleddauyh,  for  Orand  Trunk  Railway  Company  of 
Canada. 

Fnntk  fjionns^  Uenry  Unmell ^  and  Ashley  Pond  for  New 
York  Central  and  Hudson  Kiver  Railroad  Company. 

REPORT   AND    OPINION    OF   THE   COMMISSION. 

Bragg,  Commisii'umer : 

The  complaint  in  this  proceeding  claims  that  Detroit  is 
unjustly  discriminated  against  by  the  defendants  in  making 
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their  rates  on  shipments  originating  at  or  destined  to  that 
city  78  per  cent,  of  the  Chicago  rate  on  east  as  well  as  west 
bound  lrei<j;hts,  when  it  is  insisted  that  taking  into  consid- 
eration the  distance  and  the  geographical  position  of  Detroit, 
tliis  percentage  should  be  70  per  cent,  of  the  Chicago  rate. 
It  is  further  claimed  that  Detroit  is  unjustly  discriminated 
against  by  the  defendants,  because  the  percentage  of  the 
through  rate  on  freight  passing  through  Detroit  on  east  and 
west  bound  shipments  originating  at  Chicago,  or  points  west 
or  northwest  of  Chicago,  and  destined  to  the  seaboard  at 
New  York,  or  New  England  points,  or  originating  at  New 
York,  or  New  England  points,  and  destined  to  Chicago,  or 
points  northwest  of  Chicago,  is  not  as  high  according  to 
length  of  haul  for  (jqual  distances,  as  it  is  on  freight  originat- 
ing at  Detroit,  and  destined  to  points  named,  or  originating 
at  the  points  named  and  destined  to  Detroit. 

The  freight  rates  of  the  railroads  in  all  sections  of  the 
country  to  which  this  complaint  relates,  both  east  and  west 
bound,  are  based  on  the  rate  from  New  York  to  Chicago, 
and  for  convenience  of  calculation  that  rate  is  represented 
l)y  the  unit  of  100.  All  the  stations  in  these  secticms  of  the 
country  take  their  percentage  of  the  rate  approximately  and 
relativtly,  according  to  distance  from  the  point  of  origin  of 
the  freight,  to  its  destination.  A  few  illustrations  will  show 
in  brief  how  these  rates  are  made.  Suppose  the  rate  on  first- 
class  goods  from  New  Y'ork  to  Chicago  to  be  75  cents,  then 
the  rate  to  Detroit  would  be  78  ])er  cent,  of  75  cents,  or  58,5 
cents.  Su))pose  the  rate  from  Chicago  to  New  York  on  grain 
to  be  ^lo  c(^nts,  then  the  rate  from  Detroit  would  be  78  per 
cent,  of  25  cents  or  19.5  cents  ;  and  fio  by  a  simple  and  easy 
process  the  calculation  is  made  upon  all  the  articles  of  the 
tarifi'  at  (\-icli  of  these  stations.  This  widely  extended  sys- 
tem of  freight  rates  is  one  that  has  been  the  result  of  long 
experi(Mice  in  the  operation  of  railroads,  after  numerous  rate 
wars  and  lic^rce  competitive  struggles.  They  have  these  eW- 
denc(^s  of  reasonableness;  and  in  addition  to  these,  whatever 
inferences  may  natui'ally  arise  from  the  fact  that  they  have 
been  generally  acquiesced  in  as  reasonable  by  the  great  com- 
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mtmities  and  sections  of  the  country  in  which  they  exist, 
since  the  Act  to  regulate  commerce  was  enacted,  no  other 
complaints  of  their  unreasonableness  than  this  having  been 
made  to  the  Commission.  Immediately  preceding  the  time 
when  the  Act  to  regulate  commerce  went  into  effect,  this  sys- 
tem of  rates  was  so  adjusted  by  the  carriers  as  to  comply,  as 
they  supposed,  with  the  provisions  of  that  statute.  Under 
this  system  "  the  aggregate  "  of  the  rate  of  the  long  haul 
over  the  same  line,  in  the  same  direction,  of  like  freight,  un- 
der substantially  similar  circumstances  and  conditions,  is  be- 
lieved in  every  instance  to  be  greater  than  the  aggregate  for 
the  short  hauL 

The  New  York  Central  and  Hudson  Biver  railroad  extends 
from  New  York  to  Buffalo,  and  the  Grand  Trunk  railway  of 
Canada  extends  from  Buffalo  to  Chicdgo  via  Detroit.  The 
distance  from  New  York  to  Chicago  by  the  defendants'  lines 
by  way  of  Detroit  is  967  miles.  The  distance  from  New  York 
to  Detroit  by  the  same  line  is  679  miles.  The  distance  from 
Chicago  to  New  York  by  the  Pennsylvania  railroad's  lines  is 
920  miles.  The  distance  from  Chicago  to  New  York  by  way 
of  the  Lake  Shore  and  Michigan  Southern  and  New  York 
Central  is  981  miles.  The  distance  from  Chicago  to  New 
York  by  the  Baltimore  and  Ohio  railroad  is  1,042  miles. 
These  are  each  and  all  long  competitive  lines  on  east  and 
west  bound  business  from  and  to  the  great  sections  of  the 
country  in  which  these  rates  exist,  and  from  and  to  the  sea- 
board. But  the  Pennsylvania  being  the  shortest  route,  and 
therefore  presumably  able  to  give  the  quickest  and  cheapest 
service,  makes  the  rate  according  to  the  rule  which  is  usual 

upon  this  subject  among  the  carriers  when  not  engaged  in 
rate  wars,  and  the  others  accept  it. 

The  percentage  of  rates  on  east-bound  freights  at  Detroit 
prior  to  the  enactment  of  the  Act  to  regulate  commerce  for 
many  years  fluctuated  considerably.  On  the  13th  of  April, 
1876,  these  percentages  were  made  85  per  cent,  of  the  Chi- 
cago rate,  and  this  continued  until  June  23, 1879,  and  they 
were  then  made  81.6  per  cent,  of  Chicago  rate.    The  percent- 
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age  of  81.5  per  cent,  continued  to  be  the  rate  until  April  14, 
1880,  when  it  was  reduced  to  75.5  per  cent,  of  the  Chicago 
rate  ;  and  this  continued  to  be  the  rate  until  June  1,  1883, 
when  it  was  increased  to  78  per  cent,  of  the  Chicago  rate. 
The  percentage  on  west-bound  fi*eight  at  Detroit  was  70  per 
cent,  of  the  Chicago  rate  for  many  years  prior  to  1883,  and 
on  March  10,  1886,  this  was  advanced  to  78  per  cent,  of  the 
C'hicago  rate.  Since  the  10th  of  March,  1886,  the  percentage 
of  the  Chicago  rates  on  east  as  well  as  west  bound  freights  at 
Detroit  has  been  78  per  cent. 

The  city  of  Detroit  is  a  large  and  prosperous  city  of  over 
two  hundred  thousand  inhabitants  and  very  advantageously 
situated  for  the  purposes  of  commerce.  It  has  an  extensive 
and  growing  trade,  and  both  rail  and  water  facilities  and 
rates.  During  a  period  of  many  years  it  has  been  extending 
its  business  connections  into  adjoining  States,  as  well  as  in 
the  State  of  Michigan.  Tlie  opening  of  the  Wabash  system 
of  railroads  into  Missouri  and  the  west  increased  very  largely 
the  commerce  and  business  of  Detroit  in  the  grain  trade 
from  Northern  Indiana,  Southern  and  Middle  Illinois,  North- 
ern Missouri,  Kansas,  and  Iowa ;  but  prior  to  that  time,  as 
well  as  since,  the  city  of  Detroit,  owing  to  its  superior  loca- 
tion, its  systems  of  elevators,  and  its  railroads  and  water 
lines,  has  been  a  large  market  for  cereals  of  this  description, 
as  well  as  for  general  traffic.  As  a  grain  market,  it  now 
seeks  to  compete  still  further  in  a  large  area  of  territory 
with  Chicago,  which  has  long  been  and  still  is  the  greatest 
grain  market  in  America,  or  in  the  world,  with  the  most  ex- 
traordinary and  extensive  facilities  for  the  handling  and 
marketing  of  freight  of  this  character,  and  the  center  of  the 
greatest  systems  of  grain-carrying  railroads  on  earth.  Prior 
to  the  enactment  of  the  Act  to  regulate  commerce,  large 
shippers  and  dealers  of  Detroit  enjoyed  in  an  extensive  way 
the  benefits  of  **  special  rates"  and  "rebates,"  such  as 
u  ludly  existed  in  large  trading  centers  of  the  country  and 
V.  lii  a  it  was  the  object  and  purpose  of  that  statute  to  pro- 
hibit. 

According  to  the  testimony  of  some  of  these  large  dealers. 
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Detroit,  -while  this  condition  of  things  existed,  was  prosper- 
ous, but  now  is  unable  to  compete  with  Chicago  as  it  could 
formerly,  and  its  trade  is  languishing.  This  is  not  the  first 
instance  in  which  the  reasonableness  of  rates  which  are  gen- 
eral, public,  open  and  equal  to  all  classes  of  shippers,  has 
been  sought  to  be  judged  by  the  rates  which  formerly  were 
secretly  reduced  by  heavy  rebates  to  favored  individuals. 
The  impossibility  of  making  a  fair  test  of  comparison  in 
that  way  is  manifest.  Notwithstanding  these  strong  ex- 
pressions as  to  the  bad  effects  of  the  existing  rates  at  De- 
troit, the  general  result  of  the  testimony  put  it  entirely  be- 
yond question  that  this  city  is  highly  prosperous,  and  that 
its  transportation  facilities  and  the  industry  and  the  energy 
of  its  traders  and  manufacturers,  practically  exclude  the 
competition  of  Chicago  over  a  section  of  the  country  em- 
bracng  the  larger  portion  of  the  State  of  Michigan,  and 
enable  them  to  extend  their  competition  in  general  trade, 
as  well  as  in  agricultural  products,  very  largely  into  other 
States. 

We  consider  first  the  question  of  grain,  as  that  is  made  the 
subject  of  chief  complaint  in  the  operation  of  these  rates. 
The  course  of  grain  in  the  north  and  northwest  is  that  it 
seeks  eastern  markets  and  the  seaboard.  Railroad  facilities 
as  well  as  the  water  lines  upon  the  Great  Lakes  and  the  Erie 
canal,  have  been  adjusted  and  arranged  to  enable  grain  to 
find  these  markets  at  the  minimum  of  cost,  with  the  utmost 
expedition,  and  under  conditions  of  the  highest  competition. 
The  purpose  of  these  transpoi-tation  facilities  has  been  to 
supply  an  immense  domestic  demand,  as  well  as  a  large  ex- 
port business.  Grain  shipped  from  the  west  or  northwest 
bv  these  railroads  or  water  lines  in  connection  with  the  rail- 
roads,  as  the  case  may  be,  goes  to  eastern  markets  to  supply 
the  domestic  demand,  and  also  to  the  seaboard  in  large 
quantities  for  export,  chiefly  through  the  ports  of  New  York, 

Philadelphia,  Boston,  Baltimore,  Portland  and  Montreal. 
Every  appliance  that  can  cheapen  its  transportation  in  these 

long  hauls  is  resorted  to.     It  is  transported  for  the  most  part 

in  full  train-loads.     It  goes  as  far  as  possible  exempt  from 
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eleTEitor,  8^^'itch  and  track  charges  at  local  points,  because  of 
the  competition  that  sxinounda  it  aiid  the  necessity  that  ex- 
ists for  getting  it  to  these  far -distant  and  foreign  markets  at 
the  lowest  possible  rates  apd  upon  a  marj^in  of  somo  profit  ' 
to  producer  or  dealer.  It  j^oea  by  great  rival  lines  in  Cai 
ada,  coiapoting  dirtietly  for  the  business  with  those  in  the 
United  States. 


The  question  is  then  presented  whether  upon  such  freipht 
SB  this,  starting,  as  the  case  may  be,  from  Dakota  Ten-itory 
or  the  States  of  Nebraska,  JVIiuucaota,  Iowa,  Wisconsin  ox 
Michigan  from  the  northwest,  and  passing  through  ChicagOi 
and  Detroit  for  the  seaboard,  or  on  its  way  to  eastern  mar- 
kets, usually  with  no  change  of  cars  in  either  iuBtance,  at  an 
exceptionally  low  rate  of  freight  in  consequence  of  the  1odi;  j 
haul,  stripped  of  elevator,  switching,  and  track  charges  'lAil 
local  points,  as  fur  as  this  can  possibly  be  done,  the  charge^:  T 
upon  it  pressed  down  to  the  lowest  point  by  conipotitioii,,  1 
caiTiera  can  charge  no  less  upon  an  estimated  portion  of  the; 
through  rutcs  between  points  of  origin  of  the  freight  and  De^ 
troit,  or  between  Chicago  and  Detroit,  than  is  chained  upon 
the  (roight  originating  at  either  one  of  these  points  of  origin, 
and   destined   to   Chicago   or  Detroit.     W'e  have  bestowed  J 
upon  this  subject  the  most  careful  consideration,  and  thft  J 
conclusion  that  we  have  reached  is  that  no  such  soale  of  codk  | 
parisou  is  just  or  can  be  sustained. 


There  is  nothing  in  the  Act  to  regulate  commerce  which  I 
requires  that  an  estimated  portion  of  such  a  through  rate, 
under  such  circumstances  and  conditions,  should  be  the  sanw   ' 
aa  is  required  on  freight  between  intermediate  stations.     Tlie 
circumstances  and  conditions  surrounding  the  service  per- 
formed, and  which  enter  into,  and  control  its  performauce, 
are  substantially  dissimilar.     The  aubstantial  elements  that   I 
make  up  each  service  are  different.     The  service  rendered  in 
each  instance  by  the  carrier  is  substantially  dissimilar.     It  is 
not  a  "  like  service,"     The  length  of  haul,  the  methods  of 
transportation,  the  fierce  competition  for  the  business,  the 
Tolnme  of  the  traffic,  ate  all  conbroUiug  factors  iu  inftltm|T  the  i 
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cost  of  the  service  largely  less  on  the  long  through  haul  to 
the  seaboard,  or  to  eastern  markets,  as  compared  with  the 
short  haul  to  or  from  a  comparatively  near  and  intermediate 
city.  The  service  in  each  instance  is  a  unit.  That  unit  in 
the  case  of  the  long  haul  cannot  be  split  up  with  any  justice 
or  fairness  so  as  to  say  that  less  is  chained,  for  example, 
upon  that  portion  of  it  between  Chicago  and  Detroit  than  is 
charged  upon  a  shipment  over  the  same  line  originating  at 
Chicago  and  terminating  at  Detroit.  Each  is  a  separate,  en- 
tire, and  distinct  service,  and  for  the  purposes  of  any  just 
comparison  cannot  be  apportioned  in  this  manner.  The  rate 
in  each  instance  is  an  ^*  aggregate  *'  rate,  and  it  is  the  **  ag- 
gregate "  rate,  as  such,  with  which  the  statute  deals. 

Substantially  the  same  considerations  and  upon  the  same 
grounds  apply  with  equal  force  to  west-bound  freight  on  the 
long  through  hauls  from  eastern  points  or  seaboard  cities, 
destined  to  points  in  the  far  west  and  northwest,  and  in 
reaching  which  the  carrier  has  traveled  but  a  small  part  of 
his  journey  with  the  freight  when  he  has  passed  through. 
Detroit.  In  each  instance  it  is  not  a  service  of  preference  to 
mere  individuals,  or  localities,  but  it  is  in  a  very  large  part, 
the  through  carrying  trade  of  the  continent ;  and  to  hamper 
it  with  the  delays,  charges  and  expenses  incident  to  greatly 
shorter  hauls  between  intermediate  points,  where  substan- 
tially very  different  conditions  exist,  would  bring  fatal  calam- 
ity upon  the  commerce  of  the  country.  There  could  be  no 
fi^eater  perversion  of  the  letter  and  spirit  of  the  Act  to  regu- 
late commerce  than  to  construe  and  administer  that  statute 
as  requiring  that  for  such  substantially  different  kinds  and 
grades  of  service  performed  under  substantially  different  cir- 
cumstances and  conditions,  the  compensation  of  the  carrier 
must  be  exactly  the  same  in  proportion  for  some  designated 
portion  of  the  through  long  haul,  that  is  proportionally 
charged  over  some  equal  distance  on  freight  originating  at 
one  intermediate  station  and  transported  to  another  selected 
for  the  purposes  of  comparison  on  the  same  part  of  the  line 
along  that  long  through  haul. 

A  most  important  principle  in  railway  transportation,  one 
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that  can  never  be  jnntly  overlooked,  and  which  we  have  h»A 
uccaiiioii   several  times  to  enforce,  is   that  of  the  relativt* 
equality  of  rates  as  applied  to  cities,  towns  and  localities. 
The  Act  to  regulate  commerce  provides  for,  and  requires  this, 
and  before  the  enactment  of  the  statute  carriers  recognized 
the  principle  and  professed  to  act  upon  it.     MatliemiitiOdl 
equality  of  rates  according  to  distance  can  rarely,  if  ever,  bA'  , 
attained,  because  the  preciae  distance  to  these  cities,  towii8,r'' 
localities,  as  the  case  may  be,  upon  different  and  near  t 
peting  lines  from  the  points  of  origin  or  destination  of  the   | 
freight  are  never  exactly  the  same,  but  it  often  occurs  ths^  I 
they  are  relatively  so.     This  being  true,  the  conditions  of  '' 
justice  are  fulfilled  in  giving  each  of  them  the  same  rutsfl.  ^ 
In  this  way  prejudice  to  one  and  preference  to  another  i»' 
avoided.   Wherever  cities  and  towns  are  relatively  so  situated 
nith  reference,  to  transportation  facilities,  it  is  not  enough 
that  the  rates  to  them  should  be  reasonable  in  themselTes, 
but  it  is  necessary  that  they  should  be  relatively  fair  and  just 
to  all  of  them.     An  instance  of  this  is  seen  in  the  equal  rates 
given  by  the  competitive  carriers  to  the  cities  of  Detroit  and 
Toledo. 

In  the  consideration  of  a  question  lil;e  the  one  before  ns  itB 
is  necessary  to  bear  in  mind  that  a  change  of  rate  at  oiM>« 
point  requires  a  change  at  others  also.     Helative  rates  oatet  t 
not  be  changed  at  Detroit  alone ;  if  they  could,  its  merchanU 
and   dealers   might   obtain    much  benefit   from   having  the  I 
]irayer  of  this  petition  granted.     But  change  there  meaosfl 
change,   by  the   application    of  the  like  principle,  at  Poti  1 
Huron,  Toledo,  Fort  Wayne   and  in  fact,  the  whole  interior. 
It  means  change,  also,  at  C-hicago,  because  a  similar  reduo*  i 
tion  would  have  to  be  made  by  the  application  of  the  same 
principle  there.     Chicago  is  no  more  the  end  of  the  line  in 
respect  to  large  classes  of  business  than  Detroit,  and  in  the 
end  it  would  probably  be   found  that  relatively,  as  well  as 
actually,  the  city  of  Detroit  now  has  every  advantage  which 
it  would  have  as  against  the  competition  of  Chicago,  if  the 
changes  sought  by  the  petition  were  made  at  Detroit.     Such 
a  change  if  made,  while  it  weuld  not  benefit  Detroit  in  the  | 
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maimer  supposed  in  the  petition,  would  necessarily,  as  we 
have  shown,  involve  a  complete  change  in  the  rates  all  over 
a  large  territory  of  the  northwest,  and  would  probably  result 
in  a  widespread  unsettling  and  confusion  of  rates  and  values 
during  a  great  part  of  the  business  season,  when  it  is  to  the 
interest  of  shippers  as  well  as  carriers,  that  these  rates  and 
values  should  remain  stable,  except  so  far  as  they  may  re- 
quire some  necessary  and  unavoidable  correction. 

If,  however,  all  the  insuperable  objections  which  we  have 
mentioned  did  not  exist,  and  if,  in  point  of  fact,  the  change 
of  rates  sought  in  this  petition  on  east  and  west  bound  freight 
were  made  at  Detroit,  then,  according  to  the  same  rule,  To- 
ledo would  be  allowed  lower  rates  than  Detroit  on  com  and 
oats  from  the  southwest,  embracing  Northern  Indiana,  Mid- 
dle and  Southern  Illinois,  Northern  Missouri,  Kansas,  Ne- 
braska and  Iowa.  It  would  also  be  true  that  Chicago,  being 
288  miles  nearer  than  Detroit  to  the  great  grain-growing  re- 
gion of  the  northwest,  according  to  the  same  rule,  would  re- 
ceive correspondingly  lower  grain  rates. 

We  have  carefully  considered  all  the  evidence  in  relation 
to  the  terminal  facilities  at  Chicago  and  Detroit,  and  it  does 
not  affect  or  change  our  conclusions  as  above  stated.  On  all 
tlie  evidence  we  find  this  complaint  is  not  sustained,  and  it 
is  therefore  dismissed. 
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IN  THE  MATTER  OF  THE  TARIFFS  OF  THE  TRANS- 
CONTINENTAL LINES. 

Filed  October  24.  1888. 

Bates  that  are  just  and  reasonable  from  selected  manufacturing  points, 
through  the  entire  territory  east  of  the  Missouri  river  and  west  of  the 
Atlantic  seaboard,  are  prima  facie  just  and  reasonable  from  al'.  other 
points  in  the  same  territory. 

A  tariff  naming  a  rate  from  one  locality  lower  than  that  enjoyed  by  its 
neighbor,  when  the  circumstances  are  the  same,  tenders  a  preference  or 
advantage  to  the  first;  and  when  any  shipper  is  damaged  by  the  exac- 
tion of  an  additional  burden  the  preference  becomes  undue  and  unrea- 
sonable, unless  it  can  be  justified  upon  some  somid  and  substantial 
ground. 

Common  carriers  are  imder  obligation  to  take  all  descriptions  of  ordinary 
traffic  from  all  points,  and  it  is  right  that  the  rates  should  be  known 
and  announced  publicly  in  advance  of  the  offering  of  traffic. 

Under  the  Act  to  regulate  commerce  shippers  are  not  to  be  put  in  a  position 
of  subserviency^  to  common  carriers,  nor  required  to  ask  for  rates,  but 
are  entitled  to  equal  and  open  rates  at  all  times. 

Discriminations  are  made  and  undue  advantages  are  given  by  the  special 
tariffs  in  question,  in  giving  different  rates  to  ])laoes  named  and  those 
not  named;  to  manufactured  articles  named  and  those  not  named;  to 
jobbers  at  places  named  and  those  not  named ;  to  manufacturers  and 
to  jobbers  and  other  dealers. 

Walker,  Commissioner. 

The  case  of  Martin  v.  Southern  Pacffic  Company  et,  al,,  2 1. 
C.  C.  R.  1,  presented  the  question  of  whether  a  tariff  of  rates 
from  San  Francisco  to  Denver,  higher  than  the  rates  charged 
at  the  same  time  over  the  same  line  from  San  Francisco  to 
Kansas  City,  was  justifiable  under  the  fourth  section  of  the  Act 
to  regulate  commerce.  The  opinion  of  the  Commission,  tiled  ^ 
May  17,  1888,  discussed  this  question  as  involving  "  the  en- 
tire subject  of  relative  rates  as  between  shorter  and  longer 
hauls  on  all  the  trans-continental  lines."  The  conclusion 
reached  was  that  in  the  case  stated  no  fact  was  shown  to 
exist  which  justified  the  greater  charge  for  the  shorter  haul. 
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On  September  1, 1888,  an  entirely  new  system  of  making, 
rates  upon  the  trans-continental  lines  was  put  into  effect.. 
The  new  tariffs  were  exceedingly  different  from  the  S3'stem^ 
previously  in  force ;  the  changes  made  were  many  and  rad- 
ical, affecting  not  only  all  joint  tariffs  and  the  rates  to  and, 
from  terminal  or  competitive  points,  but  also  the  rates  to  and^ 
from  local  and  intermediate  points  on  all  the  lines.  In  sa 
great  a  mass  of  new  matter  affecting  so  complicated  a  sub-^ 
jeet,  promulgated  at  one  time,  and  at  the  last  completed  and 
issued  in  some  haste,  it  is  not  surprising  that  irregularities 
should  be  found  to  exist  and  that  some  of  the  indirect  results 
of  the  changes  made  were  unexpected. 

While  this  Commission  was  not  responsible  for  the  con- 
struction or  practical  operation  of  these  tariffs  to  any  extend 
beyond  that  indicated  by  the  above  statement  of  its  decision 
in  the  Denver  case,  and  had  no  opportunity  of  inspecting 
any  of  them  before  they^were  put  into  effect,  nevertheless  it 
clearly  appears  that  their  formulation  is  the  result  of  an  hon^ 
est  effort  to  revise  the  trans-continental  tariffs  in  conformity 
with  the  provisions  of  the  Act  to  regulate  commerce ;  that 
the  carriers  have  undertaken  this  important  matter  in  good 
faith ;  and  that  the  immediate  result  aimed  at  has  been  di- 
rectly in  the  line  indicated  by  the  Commission.  Whatever 
moditicatiou  of  detail  may  be  expedient  or  necessary,  the 
general  plan  on  which  tlie  new  tariffs  have  been  framed  rep^ 
resents  a  long  step  in  advance,  as  compared  with  the  irregu- 
lar and  in  many  respects  illegal  methods  pre\-iousIy  in  use. 

Eighteen  railroads,  composing  tlie  Trans-Continental  Assoj 
ciation,  so  called,  and  representing  an  aggregate  length  of 
about  foi-ty-tliousand  miles,  have  united  in/the  new  tariff^.  > 
The  Canadian  Pacific  is  one  of  them.  Diffefential  rates  ar^ 
provided  in  its  favor,  under  which  itfl^  through  tariffs  are 
slightly  less  than  the  tlirough  rates  of  the  more  direct  lines 
which  are  situated  wliollv  within  the  United  States. 

One  of  tlie  most  important  changes  made  is  in  respect  to 
the  classification  of  fnught.  The  Pacific  Coast  classifications, 
both  east-bound  and  west-bound,  have  been  discarded;  so 
far  as  the  transportation  of  freight  is  governed  by  class  rates 
the  Western  classification  alone  is  used.     This  chajige  en,- 
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ables  a  couparison  to  be  easily  and  accurately  made  between 
the  rates  charged  on  the  various  classes  at  different  points, 
and  the  esceptions  which  remain  are  only  siicli  as  appear  in 
the  Commodity  lists  containiug  articles  upou  which  rntes  , 
different  from  the  class  rates  are  named.  The  estabhshuienti 
of  a  common  classification  to  which  all  rates  are  now  referred 
upon  the  tarilfs  issued  by  the  trauK-eontinental  lines,  is  a 
long  step  in  the  direction  of  eliminating  the  injnstice  which 
has  heretofore  existed  in  the  treatment  of  their  local  traffic. 

The  series  of  tariffs  so  prepared  and  issued  is  numbered 
from  8  to  Ifi,  inclusive.  No.  10  of  the  series  is  the  peueral 
basis  of  the  new  system.  The  rates  named  in  this  tariff  ap- 
ply to  both  east  and  west-bound  business,  between  Pacific 
coast  commun  points  and  the  several  groups  of  eastern 
points  named  below,  as  follows : 

BlXWKKNPAniPloCoABT    i        I        I        3         i 

Common  Poists        5      -o      ^      ^      O      "^ 


lillilijjj 


HlBsouri  River  Common 

Points;  also  St.  Paul  £ 

HlnneBpolle,  Minn.,  & 

Oalvestou  &  Houston, 

Teiaa 3  50  3  00  3  50  3  00   175   175   155   135   110   1  OO 

Uiseiseippl  Ulver  Com- 

icon  Points,  Dubuquo, 

la.,  to  New  Orloune, 

La.,Inc1uBlve 8  70  3  30  3  60  300  180  183^16^180  1  IS  1  OS  I 

CMongo,  Milwsnkee  and 

Common  Points 3  00  3  40  270  3  10  185  190  170  1  SS  190  118  I 

Detroit  Toledo  A  Com.  I 

moD  Points 8  85  3  45   3  7Q  3  !5   100   195   175   140   135   115    j 

Buffalo,  PlttBlmrgh  utid 

Commtm   Points,    and 

Points  east  thoreur  aud 
,     weet   of  Allmitlo  sim. 

boardConimonPoiut«.4  00  350380330   105   105   I  75   140   135   IIS 

Special  east-bound  rates  are  named  npon  fifty  or  Bixiy 
enumerated  commodities,  upon  about  half  of  which  car-load 
and  less  than  car-load  rates  are  separately  given.  TheM 
commodity  rates  are  lower  than  the  rates  which  would  be 
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made  bj  applying  the  above  class  rates  to  the  articles  ioi 
question. 

This  long  list  of  articles,  chiefly  products  of  California, 
illustrates  one  of  the  difiSculties  which  exist  in  attempting  to 
frame  a  universal  classification,  to  be  applied  in  all  parts  o£ 
the  country.  Kates  which  have  not  been  regarded  as  unrea- 
sonable in  the  large  territory  in  which  the  Western  classifi- 
cation is  employed  on  both  through  and  local  business,  are 
so  nearly  prohibitory  upon  shipments  from  California  and 
Oregon  to  the  east,  that  large  reductions  are  made  in  order 
to  secure  the  movement  of  the  traffic.  A  few  of  the  reduc- 
tions so  effected  on  east-bound  rates  from  the  Pacific  Coast 
to  the  Missouri  Biver,  are  given  as  illustrations : 


Articles. 

Beans C.  L. 

Borax do. 

Canued  Goods do. 

Driftd  Fi-uits do. 

Chicory 

Chocolate 

Canned  Fish 

Honey,  strained C.  L. 

Wine do. 

Lumber do. 

liaisins do. 

Tea do. 


Commodity 

ClasB  rate. 

rate. 

$1  75 

$1  00 

2  50     ' 

1  00 

1  75 

1  10 

200 

1  40 

2  50 

1  60 

8  50 

2  00 

1  75 

1  00 

2  00 

1  20 

250 

1  25 

1  25 

50 

2  50 

1  40 

3  50 

1  55 

West- bound  com  modi  ty  rates  are  also  given  on  Tariff  No. 
10  upon  some  lil'teeii  or  twenty  articles,  which  are  all  pro- 
duced to  some  extent  west  of  the  Missouri  river. 

The  several  lines,  by  circulars  and  instructions  issued  upon 
each,  liave  carried  into  execution  the  general  plan  upon 
which  the  present  system  was  devised,  to  wit :  that  no  more 
sliall  be  charged  for  a  shorter  tlian  for  a  longer  haul  upon 
business  which  is  handled  under  this  tariff,  the  result  being 
that  so  far  as  No.  10  is  applied,  no  violation  of  the  fourth 
section  of  the  Act  to  regulate  commerce  is  permissible  at 
local  and  intermediate  points  on  either  east  or  west-bound 
business.  This  is  true  not  only  in  respect  to  the  class  rates 
but  also  the  commodity  rates  above  described.^   ^^ 
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The  class  rates  in  effect  from  San  Francisco  to  Denver  re- 
main as  before,  and  are  now  considerably  less  than  the  class 
rates  to  the  Missouri  river;  the  latter  rates,  though  higher 
than  formerly,  are  not  so  high  as  the  rates  formerly  made  to 
and  from  points  in  Kansas,  Nebraska,  etc.  While  the 
through  rates  as  a  whole  are  advanced,  there  are  thousands 
of  points  west  of  the  Missouri  river  which  are  now  receiving 
rates  lower  than  were  ever  before  given  them,  and  which  are 
made  in  order  to  conform  to  the  rule  prescribed  in  the  short- 
haul  clause  of  the  Act  to  regulate  commerce. 

So  far  as  the  terms  of  the  decision  in  the  Denver  case  ex- 
tended they  have  been  complied  with  by  the  carriers.  The 
change  thus  accomplished  amounts  almost  to  a  revolution. 
It  will  not  be  surprising  if  friction  is  developed  in  quarters 
where  the  new  schedules  work  oppressively  to  local  interests 
established  before  the  passage  of  the  act,  but  the  new  system 
was  clearly  required  by  the  language  of  the  law,  and  it  can 
now  be  fairly  and  thoroughly  tried.  The  opinion  of  many 
sagacious  men  will  be  at  fault  if  in  the  long  run  the  results 
do  not  prov(i  highly  satisfactory  both  to  the  roads  and  to  the 
general  public. 

The  method  which  was  adopted  for  reconstructing  the 
tariffs  west  of  the  Missouri  river  unfortunately  gave  rise  to 
much  complaint  at  points  between  the  Missouri  river  and  the 
Atlantic  Ocean.  In  tariff  No.  10  no  class  rates  were  stated 
for  traffic  from  ocean  to  ocean,  which  is  governed  by  Nos.  8 
and  9  cxclusivelv.  No.  8  is  a  west-bound  tariff  and  No.  9  an 
east-bound  tariff,  in  which  rates  are  stated  in  cents,  to  be  ap- 
j)lied  on  each  article  enumerated,  and  all  articles  are  sepa- 
rately named.  These  seaboard  rates  do  not  differ  very 
materiallv  in  amount  from  those  heretofore  in  force  between 
the  Atlantic  and  the  Pacific  coasts,  while  the  rates  from 
points  west  of  the  Atlantic  coast  as  far  as  the  Missouri  river 
have  becni  quite  materially  increased. 

The  justification  alleged  for  the  infringement  upon  the 
short-haul  principle  of  the  Act  to  regulate  commerce  found 
in  tariffs  Nos.  8  and  9,  is  the  water  competition  which  is  met 
at  the  seaboard  for  the  same  traffic.  The  following  state- 
ment is  made  on  the  part  of  the  carriers  in  explanation : 
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"  These  rates  are  established  with  the  idea  of  fairly  com- 
peting with  the  clipper  ships  for  the  transaction  of  business 
between  Atlantic  seaboard  cities  and  the  Pacific  coast.  Ne- 
cessarily  the  rates  were  made  low  but  they  did  not  establish 
tlie  maxima  to  be  charged  on  like  commodities  from  the  At- 
lantic seaboard  to  points  on  the  trans-continental  lines  east 
of  the  Pacific  coast.  In  that  respect  the  Trans-Continental 
Associcition  availed  itself  of  the  opinion  in  the  Louisville  k 
Nashville  case,  wherein  the  Commission  decided  that  Hhe 
existence  of  actual  competition  which  is  of  controlling  force 
in  respect  to  traffic  important  in  amount  may  make  out  the 
(lissiniilar  circumstances  and  conditions  entitling  the  carrier 
to  charge  less  for  the  longer  than  for  the  shorter  haul  over 
tlie  same  line  in  the  same  direction,  the  shorter  being  in- 
cluded in  the  longer,  when  the  competition  is  with  carriers 
by  water  not  subject  to  the  Interstate  Law.  The  competition 
in  this  instance  is  both  actual  and  of  controlling  force,  inas- 
nincli  as  there  are  several  lines  of  clipper  ships,  and  they  are 
able  to,  and  doubtless  would,  carry  most  of  the  business, 
wi^rc  their  competitors  not  to  approximately  meet  the  rates 
thus  ni;i(l(\  Furthermore  the  traffic  is  important  in  amount, 
stHMng  that  the  seaboard  business  constitutes  full  40  per  cent. 
of  tlio  revenue  derived  from  traffic  earned  by  trans-continen- 
tal lines  to  the  Pacific  coast.  If  the  ships  were  to  take 
l)usin(\ss  destined  to  an  interior  point  east  of  San  Francisco 
or  Sacramento,  the  freight  would  then  be  subject  to  the  local 
rate  of  the  Southern  Pacific  Co.  from  the  coast  to  destina- 
tion; therefore  the  competition  in  such  event  begins  at  the 
Atlantic  seaboard  and  ends  at  the  Pacific  coast." 

Tariff  Xo.  8  on  west-bound  business  from  the  Atlantic  to 
tlie  Pacific  coast  giving  commodity  rates  in  most  cases  con- 
siderably less  than  the  rates  on  No.  10,  an  effort  was  made  to 
ameliorate  its  operation  in  respect  to  west-bound  traffic  from 
intcM-ior  points  by  issuing  a  series  of  commodity  tariffs  num- 
h«  red  from  11  to  16,  each  of  which  named  certain  articles 
upon  which  rates  lower  than  those  given  in  No.  10  were 
made  on  west-bound  business  to  the  Pacific  coast,  from  the 
various  points  specified,  and  which  were  not  made  from  other 
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points.  They  bore  this  notation :  "  Bates  as  provided  berein 
will  only  apjily  upon  auch  ui-ticles  and  from  such  points  as 
are  epecitically  mentioned."  As  related,  however,  to  the  vast 
number  of  articles  shipped  to  the  Pacific  coast  from  interior 
points  and  the  vast  number  of  points  participatin<j  in  such 
traffic,  the  esceptious  made  in  these  special  taiitfs  were  rela- 
tively few.  Their  effect  upon  the  business  of  iiilaiid  cities 
was  immediately  noticeable ;  in  Chicago  and  St.  Louis  par- 
ticularly much  opposition  and  active  reraoustrnncG  were 
eicited.  This  was  met  by  issuing  a  series  of  suppk-ments 
increasing  the  number  of  artides,  aud  adding  to  the  points 
from  which  commodity  rates  WLire  allowed. 

Meanwhile  the  various  tariffs,  circulars  and  letters  of  in- 
stniction  which  wore  issued  by  all  the  lines,  were  carefully  ^ 
e:xamined  by   the   Commission.     The   working   of   the   new 
Bystem  was  observed  and  it  became  obvious   timt  certain 
changes  were  necessary  in  order  to  make  it  practically  sue-   I 
cessful.     A  conference  was  invited  between  the  Commission  ' 
aud  representatives  to  the  trans-continental  lines,  which  was  . 
held  at  the  office  of  the  Commission  in  Washington  on  Octo-  ' 
ber  16th,  at  which  time  the  subject  was  considered,  and  addi- 
tional information  was  received  which  the  Commission  had 
not  been   able  to  obtain   by  an  examination  of  the  papers 
and  by  correspondence  with  shippers  and  others.     In  the 
course  of  this  interview  the  Commission  took  occasion  to  lay 
before  the  representatives  of  the  roads  its  views  upon  cer- 
tain features  of  the  tariffs  in   question.     It  is  proper  that 
those  views  should  now  be  made  public.     In  substauce  they 
were  as  follows : 


FIllST.^ — EAST-BOrUD  TRANfi-CONTlXESTAL  TARIFFS. 

East-bound  rates  are  given  in  No.  9  to  the  Atlantic  coast 
on  commodities  only,  and  in  No,  10  specified  class  rates  and  j 
over  fifty  commodity  rates  are  given  to  interior  points. 

A  comparison  of  the  east-bound  commodity  rates  on  tha  I 
two  tariffs  shows  some  anomalous  results.  In  many,  in  faci '" 
in  most  cases  the  rates  are  identical;  in  but  very  few  ci 
are  the  rates  to  interior  points  higher  than  the  rates  to  Ne*J 
York  City,  liquors  being  the  principal  if  not  the  only  exam-^ 
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pie.  The  discrepancy  in  respect  to  them  is  not  great,  and  it 
is  a  fair  query  whether  the  Atlantic  coast  rate  would  not 
bear  a  sufficient  advance  to  bring  them  into  line,  or  whether 
the  rates  to  interior  eastern  points  could  not  be  reduced  to 
the  same  extent. 

Another  class  of  cases  indicates  a  want  of  relation  between 
the  two  sets  of  tariffs ;  for  example : 

San  Francisco  to — 
Articles.  Buffalo.    Kew  York. 

Matting,  China,  15,000  lbs.,  C.  L. ....  1  20  1  60 

Nuts,  edible,  C.  L 1  00  2  00 

Sauerkraut,  C.  L 1  00  1  80 

Garden  seed,  boxed,  L.  C.  L 2  00  2  50 

Tanks,  iron,  empty,  returned 100  140 

Macaroni,  C.  L 1  40  2  00 

It  is  obvious  that  in  these  instances  a  shipper  would  make 
money  by  routing  his  goods  to  Buffialo  and  then  at  local  rate 
to  New  York.  Other  inconsistencies  will  be  found  under 
vegetables,  lumber,  barley,  bark,  etc. 

A  comparison  of  the  commodities  in  No.  9  with  the  class- 
rates  to  Buffalo  under  No.  10,  does  not  disclose  many  articles 
of  importance  on  which  the  carriers  are  protecting  themselves 
against  east-bound  clipper-ship  competition,  by  charging 
rates  materially  less  to  New  York  than  to  interior  points. 
The  leading  articles  shipped  from  California  (except  sugar, 
which  is  not  brought  largely  to  points  east  of  the  Missouri 
river)  appear  to  be  covered  by  the  commodity  list  in  No.  10. 
As  to  the  articles  of  minor  importance,  very  many  of  them 
bear  the  same  rate  to  New  York  that  is  given  to  Buffalo, 
under  the  Western  classification.  Some  bear  a  somewhat 
higher  rate ;  on  others  the  rate  to  New  York  is  lower.  Cali- 
fornia proflucts  have,  however,  been  so  thoroughly  covered 
by  the  commodity  rates  in  No.  10  that  these  examples  can- 
not be  of  great  consequence,  and  the  policy  adopted  has  evi- 
dently been  such  that  if  shipments  in  large  quantities  were 
expected  to  interior  points,  the  commodity  Ust  in  No.  10 
would  be  extended  accordingly. 

There  are  also  in  No.  9  quite  a  number  of  articles,  products 
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of  California  or  imported  from  Japan,  China,  etc.,  which  are 
not  fouiui  at  fill  in  the.  Western  classification.  Some  of  these 
are  found  in  No.  10  also,  and  if  any  general  principle  is  to  be 
adopted  the  same  course  should  be  taken  with  the  rest,  or 
the  classification  should  be  amended. 

It  should  be  observed  moreover  that  in  some  of  the  in- 
stances in  which,  as  the  matter  is  now  left,  a  higher  rate  to 
interior  points  than  to  the  Atlantic  coast  exists,  the  differ- 
ence is  unreasonable,  e,  ^.,  Beeswax,  1.80  to  New  York,  4.00 
to  all  interior  points.  In  a  case  like  this  shippers  of  course 
would  route  their  goods  to  New  York  and  return  at  local 
rates.  It  is  not  perceived,  howx^ver,  that  any  great  amount 
of  valuable  traffic  from  the  Pacific  coast  is  charged  higher 
rates  to  interior  points  than  to  Atlantic  coast  points,  while  it 
is  apparent  that  the  tariH's  were  prepared  in  haste  and  are  in 
considerable  confusion. 

So  far  as  this  subject  has  been  examined  no  important 
reason  appears  why  the  east-bound  business  could  not  be 
thrown  into  a  single  tariff  sheet,  giving  commodity  rates  to 
all  points,  even  or  progressive,  upon  such  articles  as  it  is 
judged  expedient  to  reduce  from  the  Western  classification, 
and  class  rates  upon  the  remainder.  This  would  substan- 
tially establish  the  full  operation  of  the  short-haul  principle 
upon  east-bound  business. 

U[)on  this  last  suggestion  it  must  not  bo  forgotten  that  the 
projiortion  earned  by  the  trans-continental  lines  on  business 
to  the  Mississippi  valley  is  considerably  higher  than  that 
which  they  receive  on  business  to  the  Atlantic  seaboard,  at 
even  rates. 

SlilCOND. — WEST-BOUND   TRANS-OONTINENTAL  TARIFFS. 

No.  8  of  the  series  is  a  west-bound  commodity  tariflf  cover- 
ing all  business  from  the  Atlantic  coast  to  the  Pacific  coast. 
Additions  and  amendments  have  been  made  to  the  fii'st  issue 
bv  su})})lement.  The  list  of  articles  has  no  relation  to  the 
Western  classification,  either  in  nomenclature  or  arrangement. 
In  fact  the  difference  in  language  is  so  great  that  it  is  fre- 
quently difficult  to  determine  what  rate  articles  named  in  No. 
8  would  bear  under  No.  10.     The  list  of  articles  in  No.  8  is 
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apparently  a  perpetuation  of  the  old  Pacific  Coast  West-Bound 
classification. 

Tbe  last-named  classification,  however,  was  applied  upon 
business  from  the  Missouri  river  and  all  points  east  thereof. 
The  effect  of  the  new  scheme  is  to  apply  the  Western  classifi- 
cation for  the  first  time  on  business  originating  between  the 
Missouri  river  and  the  Atlantic  seaboard,  destined  for  the 
Pacific  coast.  The  grading  of  the  Western  classification  is 
decidedly  higher  than  that  of  the  old  Pacific  Coast  West-Bound 
classification.  The  result  therefore  is  a  very  material  ad- 
vance in  rates  from  all  the  interior  territory  upon  the  busi- 
ness in  question.  Meanwhile  from  the  Atlantic  seaboard  the 
rates  have  not  been  greatly  clumged. 

This  situation  has  been  further  complicated  by  the  issue  of 
a  set  of  tariffs  numbered  from  11  to  16  inclusive,  which  give 
commodity  rates  from  various  named  interior  points  to  the 
Pacific  coast,  on  long  lists  of  enumerated  articles,  the  rates 
80  named  being  almost  invariably  the  Atlantic  seaboard  rates. 
Upon  articles  not  enumerated  in  these  special  lists  the 
changes  have  been  such  as  to  throw  everything  out  of  line 
and  into  confusion.  There  is  no  fixed  standard  of  propor- 
tion. On  a  few  articles  the  Western  classification,  as 
applied  in  No.  10,  makes  lower  rates  than  No.  8.  In  most 
cases,  however,  the  rates  under  No.  10  are  so  much  higher 
than  the  rates  under  No.  8  that  they  are  subject  to  the  obvi- 
ous objection  that  they  exceed  to  a  considerable  extent  the 
combination  rate  made  by  shipping  east  locally  to  the  sea- 
board and  return  on  No.  8  to  the  Pacific  coast. 

The  system  is  subject  to  the  further  objection  of  giving 
rates  to  favored  points  only,  and  suggesting  that  rates  will  be 
made  to  other  points  on  application  showing  that  some  con- 
siderable amount  of  traffic  will  follow.  This  practice  is  di- 
rectly opposed  to  the  fundamental  principles  of  the  Act  to 
regulate  commerce. 

By  the  class  rates  of  tariff  No.  10  under  the  Western  classi- 
fication, which  would  govern  at  all  points  not  named  in  the 
commodity  lists,  the  charges  would  be  considerably  higher 
than  at  the  points  which  are  specified.  Why  one  rate  should 
be  named  on  hammers  and  hatchets  from  Cohoes  and  an- 
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other  from  Troy  or  Schonectady;  why  windmills  should  have 
a  certain  rate  estiiblialied  from  forty-six    specified   points 
iiamed  in  the  various  tariffs  of  the  series,  to  the  exclnwion  i 
hU  the  rest  of  the  United  States,  presents  a  question  to  whicU 
HO  answer  can  be  found  in  the  tariffs  themselves.     It  ia  i 
doubt,  however,  the  fact  that  the  enumerated  places  as  t 
t>ach  commodity  are  the  plates  where  the  respective  articlei 
are  chiefly  manufactured  for  California  eonsumptioE 
fact  it  has  been  semi -officially  announced  that  mauufactariiij 
points  where  important  shipments  of  each  commodity  haT< 
been  heretofore  received  for  the  Pacitic  coast  have  been  f 
Iccted  and  named,  and  that  it  is  the  intention  to  supplemeol 
these  lists  "with  new  points  when  any  important  amount  t 
traffic  in   the  articles  named,  or  perhaps  in  other  articles,] 
shall  be  offered  for  shipment  by  manufacturers  or  prodncera.l 
The  theory  on  which  this  has  been  dont>  is  by  no  t 
clear.     If  tliese  rates  are  Just  and  reasonable  from  the  ne- 
lected  points,  ranging  as  they  do  through  the  entire  territoTy 
oast  of  the  Missouri  nver  and  west  of  the  Atlantic  seaboard, 
it  would  seem  to  follow  that  they  would  likewise  be  just  and 
reasonable  from  all  points  in  the  same  territory. 

If  no  traffic  now  exists  it  certainly  can  do  no  harm  to  t 
carriers  to  announce  the  rate.     They  say  that  they  are  ready 
to  make  the  rate  in  case  traffic  is  offered.     A  tariff  naming  t 
rate  from  one  locality  lower  than  that  enjoyed  by  its  neighJ 
lior,  when  the  circumstances  are  the  same,  tenders  a  prefer-« 
eneo  or  advantage  to  the  first,  and  when  any  shipper  i 
damaged  by  the  exaction  of  an  additional  burden  the  prefer- 
ence becomes  nndue  and  unreasonable,  unless  it  can  be  j 
tified  upon  some  sound  and  sufficient  ground. 

Further  than  this,  common  carriers  are  under  obligation  to 
take  all  descriptions  of  ordinary  traffic  from  all  points,  and  it 
is  right  that  the  rates  should  be  known  and  announced  pub- 
licly in  advance  of  the  offering  of  traffic.     Even  if  there  is  no 
reasonable  prospect  that  traffic  will  be  tendered  there  is  no  j 
ri-ason  why  the  schedules  should  not  be  given  the  broadest  -J 
possible  field.     Under  the  existing  system  of  almost  univer-  J 
wil  joint  tariffs  and  rates  it  would  be  tnuch  less  burdenaom*! 
tu  cirriera  in  the  matter  of  expense,  and  much  less  perplev 
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ing  to  everybody  interested,  for  the  tariflfs  to  state,  for  exam- 
ple, that  the  rate  on  wind-mills  is  $1.40  from  all  points,  than 
to  go  through  with  long  lists  of  detail  to  arrive  at  the  same 
result. 

Moreover,  there  appears  to  be  a  feature  which  is  inherently 
vicious  in  the  system  above  described,  for  its  tendency  and 
effect  are  to  put  manufacturers  and  dealers  at  the  mercy  of 
the  carriers.  The  Act  to  regulate  commerce  contemplates 
that  an  end  be  put  to  the  practice  which  previously  pre- 
vailed, under  which  the  shippers  were  required  to  ask  the 
carriers  for  rates.  It  requires  that  the  reverse  practice 
should  be  pursued  and  that  known  and  equal  rates  should 
always  be  announced  to  shippers  at  every  point.  The 
patron  of  the  common  carrier  is  not  to  be  put  in  a  position 
i>f  subserviency  to  the  road ;  on  the  contrary  he  is  entitled 
to  equal  privileges  with  his  competitors,  at  all  times  open 
and  free;  not  as  a  matter  of  favor  or  to  be  granted  upon 
petition,  but  as  a  right  under  the  franchise  granted  to  the 
common  carrier  and  under  the  law.  As  the  case  now  stands 
no  man  can  manufacture  hammers  or  hatchets,  wind-mills, 
or  hundreds  of  other  articles  for  the  California  trade,  except 
at  the  designated  points  from  which  traffic  is  announced  as 
to  be  taken  at  special  rates.  What  right  has  a  common 
carrier  to  keep  this  hold  upon  merchants  and  manufactur- 
ers ?  Where  is  its  power  to  say  to  the  people  of  the  United 
States,  as  these  tariffs  practically  do,  that  if  any  citizen  de- 
sires to  start  a  new  industry  for  the  California  market  he 
must  ask  the  permission  of  the  Trans-Continental  Associa- 
tion ?  It  is  not  easy  to  see  what  interests  the  carriers  seek 
to  promote  by  maintaining  this  policy  of  exhibited  power; 
the  result  of  it  is  that  they  are  thus  enabled  to  say  who 
shall  ship  to  California  and  who  shall  be  excluded  from 
shipping. 

Probably  this  view  of  the  case  did  not  occur  to  the  fi'amers 
of  the  tariffs,  but  they  necessarily  work  unjust  discrimina- 
tions and  give  undue  advantages,  to  wit:  between  places 
named  and  those  not  named ;  between  manufactured  articles 
named  and  those  not  named;  between  manufacturers,  and 
jobbers  and  other  dealers ;  between  jobbers  at  manufacturing 
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points  and  jobbers  at  other  points ;  and  generally,  in  attempt- 
ing to  select  specified  exceptions  to  the  general  exception 
which  it  is  sought  to  make  to  the  rnle  of  Section  IV,  a  viola-^ 
tion  of  Section  III  is  wrought. 

Moreover,  the  arrangement  has  not  met  the  approval  of  the 
trunk  lines  and  the  roads  of  the  Central  Traflftc  Association, 
whicli  are  unwilling  to  charge  more  on  business  from  interior 
points  tlian  from  the  Atlantic  coast,  and  they  have  refused 
to  participate  in  the  system. 

No  other  method  seems  to  be  practical  except  to  oxten<l 
No.  10  to  the  Atlantic  coast,  to  cancel  Nos.  11  to  16,  and  t«> 
publish  a  commodity  list  which  shall  be  fully  applicable  at 
all  points  east  of  the  Missouri  river.  Even  this  would  ri^sult 
in  some  increase  of  rates  upon  some  articles  from  interior 
points,  and  upon  a  class  of  business  in  which  the  western 
lines  are  more  profitably  interested  than  upon  the  through 
business,  for  as  distance  diminished  the  rate  per  ton  per  mile 
increases. 

No  intelligent  examination  of  the  tariffs  and  circulars  can 
bo  made  without  observing  the  fact  that  the  real  object  of  the 
system,  with  all  of  its  complex  machinery,  is  to  establish  a 
maximum  rate  for  int(irmediate  business  which  is  contained 
in  tariff  No.  10,  and  within  this  limit  to  provide  for  combina- 
tion ratcjs  to  all  Pacific  slope  points  east  of  the  west  coast 
terminals,  on  business  from  the  Missouri  river  and  all  points 
east  thereof. 

This  system  is  better  than  the  old  practice  in  this :  that 
now  tariff  No.  10  is  to  be  used  as  a  maximum,  to  control  the 
imreasonable  operation  of  such  combination  rates,  so  that  the 
rates  to  the  points  in  question  must  be  considerably  less  op- 
pressive than  in  the  past.  It  will  not  do,  however,  for  the 
carriers  maintaining  this  system  to  claim  that  they  have 
brought  their  lines  wholly  into  conformity  with  the  rule  of 
S(K*ti()n  IV  of  the  Act  to  regulate  commerce,  upon  west- 
bound business. 

It  should  further  be  observed  that  this  system  can  be 
worked  much  more  easily,  by  combining  all  the  west-bound 
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commodity  tariffs  from  points  east  of  the  Missouri  river  upon 
ji  single  Hlioet,  as  above  suti^g^sted,  than  by  the  cumbrous 
syH4:em  of  seven  different  tariff  sheets,  contfiining  from  ten  to 
twenty  pages  each,  applicable  to  different  territories,  and 
discriminating  intensely  among  different  points  in  their  re- 
spective territories.  As  to  the  legality  of  the  practice,  no 
o|)inion  is  now  offered;  its  operation  can  be  better  under- 
stood by  experience. 

As  a  result  of  the  aforesaid  conference,  and  in  compliance 
^vitll  the  views  of  the  Commission  as  then  expressed,. the 
Trans-Continental  Association,  by  its  circular  taking  effect 
( )ctober  23d,  suspended  tariffs  Nos.  11  to  16,  inclusive,  and 
announced  that  west-bound  tariff  No.  8  and  its  supple- 
ments will  gov(»rn  on  all  west-bound  freight  traffic  destined 
(()  Pacific  coast  tei-miiuils  and  originating  at  Atlantic  seaboard 
common  points  and  common  points  west  thereof  and  east  of 
the  97th  meridian  of  longitude. 

The  (»ffect  of  this  change  is  to  establish  the  principle  that 
no  higher  rate  can  be  charged  to  Pacific  coast  points  on  any 
articles  from  pointi^  between  the  Atlantic  Ocean  and  the 
Missouri  river  than  is  charged  on  the  same  articles  from 
l>()ints  situated  on  the  Atlantic  seaboard. 

Mcum while  tarifl'  No.  10  remains  in  effect  as  a  maximum  in 
all  cases,  and  to  and  from  all  ])oints  upon  all  the  lines. 

It  is  Ix^licved  that  still  further  revision  and  corrections 
may  ])rofitably  be  made,  in  accordance  with  some  of"  the 
views  above  suggested. 
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JAMES  C.  SAVEEY  &  COMPANY,  Doing  Business  under 
THE  Name  of  the  Amehican  Emigrant  Company  v.  THE 
NEW  YOEK  CENTEAL  AND  HUDSON  EIVEE 
EAILEOAD  COMPANY ;  THE  NEW  YOEK,  WEST 
SHOEE  AND  BUFFALO  EAILWAY  COMPANY; 
THE  NEW  YOEK,  ONTAEIO  AND  WESTEEN 
EAILWAY  COMPANY ;  THE  NEW  YOEK,  LAKE 
EEIE  AND  WESTEEN  EAILEOAD  COMPANY; 
THE  DELAWAEE,  LACKAWANNA  AND  WEST- 
EEN EAILEOAD  COMPANY ;  THE  PENNSYLVA- 
NIA EAILEOAD  COMPANY,  and  THE  BALTI- 
MOEE  AND  OHIO  EAILEOAD  COMPANY. 

Heard  at  New  York,  February  28  to  March  2.  1888 ;  at  Elboron,  N.  J.,  July 

11  and  12,  1888.— Decided  November  9,  1888. 

The  matter  of  the  reception  of  immigrants  at  the  port  of  New  York  haTing 
boon  put  by  the  laws  of  the  State  under  the  control  of  a  Board  of  Com- 
missioners of  Emigration,  and  that  Board  having  made  such  regulations 
as  it  iias  deemed  di»sirable  for  the  protection  of  the  immigrants  until  thoy 
are  ticketed  and  put  on  board  railroad  trains  for  their  respective  ultimaU^ 
dostinalions,  and  the  Federai  Government,  through  its  legislative  and 
executive  departments,  having  sanctioned  the  control  by  the  Commis- 
sioners of  Emigration,  the  Interstate  Commerce  Commission  has  no 
authority  to  interfere  with  their  regulations. 

Not  having  the  authority  to  interfere  directly  and  control  the  Commissioners 
of  Emigration,  it  cannot  do  so  indirectly  by  inhibiting  the  railroad  com- 
panies from  carrj'ing  out  the  arrangements  made  by  the  Commissioners 
with  them. 

There  is  nothing  illegal  or  wrongful  in  a  railroad  company  making  a  rate  for 
immigrants  as  a  class,  and  declining  to  give  the  same  rate  to  others  for 
whom  different  accommodations  are  furnished. 

A  railroad  company  which  transports  immigrants  in  unfit  cars  will  be  re- 
quired to  provide  better  accommodations,  and  to  asoertcdn  their  fltneeis 
the  Commission  will  make  its  own  inspection. 

The  rates  complained  of  in  this  case  as  excessive  were  voluntarily  reduced 
pending  the  proceedings. 

Blaii'  db  liudd,  for  complainants. 

Frank  Loomisy  for    New  York  Central  &  Htidson 
Kailroad  Company. 

Afihlel  Oreeti^  for  New  York,  West  Shore  &  BoflEalo  Bail* 
way  Company.  _  _      . 
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J,  B,  KerVy  for  New  York,  Ontario  &  Western  Bailwaj 
Company. 

J.  A,  Buchanan^  for  New  York,  Lake  Erie  k  Western 
Bailroad  Company. 

M,  Taylor  Pyne,  for  Delaware,  Lackawanna  &  Western 
Railroad  Company. 

John  Scott,  James  A.  Logan,  E.  Randolph  Rchinson  and 
Osborne  E.  Bright,  for  Pennsylvania  Bailroad  Company. 

J.  K.  Cowen,  for  Baltimore  &  Ohio  Bailroad  Company. 

BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

CoOLEY,  Chairman  : 

The  complaint  in  this  case  is  by  "  James  C.  Savery  &  Com- 
pany, citizens  of  the  United  States,  doing  business  in  the  city 
of  New  York,  under  the  name  of  the  American  Emigrant 
Company,  and  as  successors  of  the  American  Emigrant  Com- 
pany of  Hartford,  Conn.,"  and  is  against  the  New  York  Cen- 
tral and  Hudson  Biver  Bailroad  Company ;  the  New  York, 
West  Shore  and  BuiBfalo  Eailway  Company ;  the  New  York, 
Ontario  and  Western  Eailway  Company;  the  New  York,  Lake 
Erie  and  Western  Bailroad  Company ;  the  Delaware,  Lacka- 
wanna and  Western  Bailroad  Company;  the  Pennsylvania 
Bailroad  Company,  and  the  Baltimore  and  Ohio  Bailroad 
Company. 

The  complaint  charges  that  the  defendants,  being  common 
carriers  of  passengers  subject  to  the  Act  to  regulate  com- 
merce, have  been  and  are  guilty  of  violating  the  provisions 
of  the  last  clause  of  the  first  section  of  said  act  in  that  each 
of  tliem  has  continuously  since  the  first  day  of  April,  1887, 
exacted  unjust  and  unreasonable  charges  for  the  carriage  of 
emif^rants  and  their  baggage  from  the  said  city  of  New  York 
to  the  said  city  of  Chicago,  and  to  other  points  and  places  in 
the  States  and  Territories  west,  northwest  and  southwest  of 
the  State  of  New  York. 

And  for  the  particular  grounds  and  specifications  of  this 

charge  your  petitioners  show  : 

• 

Eirst  Specification. — That  continuously,  since  the  first  day 
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of  April,  1887,  said  several  railroad  companies  have  exat^ted 
the  sum  of  S13  for  the  carriage  of  each  udult  eiuigiaiit  carried 
\ij  them  from  New  York  to  Chicago,  and  a  propoi-tionofce 
Bum  for  each  adult  emigrant  carried  a  less  distance,  while  lor 
each  adult  emigrant  carried  beyond  Chicago  the  charge  has 
been  increased  according  to  the  local  second-class  rate  of  the 
railroads  running  bej'ond  that  point ;  eut-h  exaction  being 
made  in  pursuance  of  an  agreement  ur  compact  existing  bo- 
tweeu  all  of  said  railroad  companies  establishing  rates  for  the 
carriage  of  emigrants  and  tlieir  baggage,  which  rates  are  un- 
just and  unreasonable  because  of  the  character  of  the  accoia- 
modations  furnished  for  the  transpoi-tation  of  emigrant  pu^i- 
sengers,  said  passengers  being  usually  carried  by  said  railroad 
companies  in  an  inferior  kind  of  cars  called  "  emigrant  can*," 
or  in  cars  fitted  with  uncomfortable  wooden  seats,  such  cars 
being  run  sometimes  in  connection  with  paB«cugcr  trains  Hod 
sometimes  in  connection  with  freight  traius,  according  to  the 
convenience  of  the  carrier,  and  not  on  any  schedule  time, 
and  sixty  hours  being  sometimes  occupied  in  making  the  trip 
from  New  York  to  Chicago,  and  which  rates  are  unjust  and 
unreasonable  because  the  number  of  emigrants  canied  by 
Buid  railroad  companies  from  New  York  to  Chicago  and  to 
other  points  west  of  the  State  of  New  York  is  so  great 
(amounting  to  between  two  and  three  hundred  thousand  an- 
nually) as  to  warrant  their  being  carried  at  much  lower  rates, 
imd  which  rates  are  unjust  and  unreasonable  because  they 
are  largely  in  excess  of  the  rates  at  which  the  said  railroad 
companies  have  heretofore  carried  emigrants  and  their  bag- 
gage from  New  York  to  Chicago  and  other  points  west  of  the 
State  of  New  York,  which  former  rates  th«  complaint  sets 
out  in  detail. 

Second  Sper^i^cofion. —'That  continuously  since  the  first  day 
of  April,  1887,  said  several  railroad  companies  have  exacted 
from  each  emigrant  cairied  from  New  York  to  Chicago  whose 
baggage  weighed  more  than  one  hundred  pounds,  compensa- 
tion for  extra  baggage  at  the  rate  of  two  dollars  and  sixty 
cents  (ii.GO)  per  one  hundred  pounds  for  the  excess  over  one 
hundred  pounds,  which  charge  for  extra  baggage  is  unreasOs- 
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able  and  unjust  because  it  is  greater  thto  the  charge  made 
by  the  same  carriers  for  the  carriage,  between  the  same 
points,  of  extra  baggage  for  first-class  passengers,  which  is 
carried  on  express  passenger  trains,  such  last-mentioned 
charge  being  at  the  rate  of  only  $2.40  per  one  hundred 
pounds. 

The  complaint  further  alleges  that  each  of  the  said  rail- 
road companies  is  guilty  of  unjust  discrimination,  in  Yiola- 
tion  of  the  second  section  of  said  Act  of  Congess,  in  this,  to 
wit: 

J^'lr.s't  Specification.  — That  each  of  said  railroad  companies 
in  pursuance  of  said  compact  between  them,  sells,  at  the  price 
of  S13,  to  recently  arrived  emigrants  who  are  landed  at  Cas- 
tle Garden,  New  York,  tickets  entitling  the  holders  to  trans- 
portation by  rail  from  New  York  to  Chicago,  but  refuses  to 
sell  tlie  same  grade  of  tickets  for  the  same  trains  to  any  other 
person  or  persons  at  the  same  price,  or  at  any  price;  and  also 
refuses  to  sell  the  same  grade  or  kind  of  tickets  at  any  other 
phico  or  oflSce  than  at  Castle  Garden,  New  York ;  and  all  per- 
sons other  than  recently  arrived  emigrants  who  are  carried 
in  the  same  cars  with  emigrants  from  New  York  to  Chicago 
are  compelled  by  each  of  said  carriers  to  pay  for  such  car- 
riage the  sum  of  $17,  the  price  of  a  second-class  ticket  be- 
tween said  points. 

Second  Specification, — That  each  of  said  railroad  companies, 
in  ])ursuance  of  the  said  compact  between  them,  has  contin- 
uously since  April  1,  1887,  discriminated  against  emigrants 
(tarried  by  it  from  New  York  to  Chicago  by  exacting  from 
them  ^2.60  each  one  hundred  pounds  of  extra  baggage  car- 
I'iod  for  them,  while  it  has  charged  first-class  passengers  for 
extra  baggage  carried  for  tliem  upon  express  trains  only 
^*1. 10  ])er  one  Imndred  pounds. 

The  complaint  furth(»r  alleges  that  said  railroad  companies 
have  been  and  are  guilty  of  violating  section  5  of  said  Act  of 
Congriiss  in  this,  that  since  April  1,  1887,  they  have  been, 
and  they  still  are,  dividing  between  them  a  portion  of  the 
aggrc^gate  earnings  of  said  railroads,  to  wit,  that  portion  de- 
rived fi'om  the  carriage  of  emigrants  and  their  baggage. 
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This  charge  was  abandoned  on  the  hearing,  and  the  speei' 
fications  under  it  are  therefore  omitted. 

The  complaint  further  shows  that  the  said  raih-oad  com- 
panies have,  by  their  combined  action,  subjected  petitioners 
to  undue  and  unreasonable  prejudice  and  disadvantage  in 
their  business,  hereinafter  described,  in  violation  of  section  3 
of  said  Act  of  Congress. 

Specification, — The  business  of  the  American  Emigrant 
Company  of  Hartford,  Connecticut,  to  which  company  peti- 
tioners are  successors,  which  was  established  twenty-three 
years  ago,  has  consisted  in  the  sale  to  emigrants  and  others 
of  lands  situate  in  the  Western  States  and  Territories,  and  in 
the  establishment  of  numerous  colonies  upon  such  lands,  and 
in  disseminating  among  the  common  people  of  various  coun- 
tries of  Europe,  but  especially  among  the  Scandinavians,  cor- 
rect information  regarding  the  newer  and  more  sparsely  set- 
tled portions  of  our  country,  and,  in  acting  as  the  corre- 
spondent and  agent  of  persons  residing  in  foreign  countries 
who  were  about  to  migrate  hither,  furnishing  them  specific 
information,  purchasing  their  tickets,  providing  interpreters 
and  agents  to  meet  them  upon  their  arrival,  and  rendering 
them  whatever  advice  and  assistance  they  might  need ;  and 
in  the  course  of  said  business  tlie  said  American  Emigrant 
Company  has  become  favorably  known  to  a  great  number  of 
foreign -born  people  residing  in  every  State  and  Territory  of 
the  United  States,  and  a  gi-eat  number  of  such  people  have 
made  it  their  financial  agent,  entrusting  to  it  sums  of  money 
for  a  great  variety  of  purposes,  the  chief  of  which  has  been 
the  purchase  of  bills  of  exchange  for  transmission  to  relatives 
or  friends  in  the  old  country  and  the  purchase  for  relatives 
or  fric^nds  coming  to  America  of  tickets  for  the  journey  from 
New  York  to  tlieir  ultimate  destination,  and  also  entrusting 
to  it  Slims  of  money  to  be  handed  to  relatives  or  friends  upon 
their  arrival  in  New  York ;  and  have  also  solicited  its  advice 
for  such  relatives  or  friends  as  to  the  route  by  which  they 
should  travel,  and  its  assistance  in  procuring  for  them  trans- 
portation and  whatever  else  they  might  need,  either  in  New 
York  or  upon  their  journey;  and  petitioners  in  continuing 
the  said  business  have  become  the  financial  agents  of  a  very 
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great  number  of  said  foreign-born  residents,  who  have  en- 
trusted to  petitioners  sums  of  money  amounting,  in  the  ag- 
gregate, to  hundreds  of  thousands  of  dollars  annually  upon 
trusts,  the  performance  of  many  of  which  is  greatly  hindered 
and  impeded  by  the  action  of  the  said  railway  companies 
herein  complained  of,  among  which  trusts  are  the  meeting 
and  assisting  of  emigrants  upon  their  arrival ;  advising  them 
as  to  the  route  to  be  traveled  tp  reach  their  ultimate  destina- 
tion ;  acting  for  them  in  securing  the  most  favorable  rates  . 
possible  and  in  purchasing  their  tickets ;  purchasing  for  them  . 
such  articles  of  food  or  clothing  as  they  might  need  for  their 
journey,  and  delivering  to  them  money  supplied  for  their  use; 
and,  because  of  their  said  compact  hereinbefore  mentioned, 
and  in  pursuance  thereof,  said  railroad  companies  have  re- 
fused, and  each  of  them  has  refused,  and  they  and  each  of 
them  still  refuse,  to  sell  to  petitioners  emigrant  tickets  for 
any  purpose  whatever,  and  they  have  caused  the  said  Com- 
missioners of  Emigration  to  exclude,  and  to  continue  to  ex- 
clude petitioners  and  their  agents  and  interpreters  from  said 
Castle  Garden,  and  have  hindered  and  prevented,  and  still 
hinder  and  prevent  petitioners  and  their  agents  and  inter-^ 
})reters  from  coiiunanifating  with  or  advising,  or  in  any  man- 
ner acting  for  or  scrvin*^  emigrants  arriving  at  the  port  of 
New  York,  and  have  hindered  and  prevented  and  still  hinder 
and  ])reveiit  eniiL^rants  desiring  to  do  so  from  seeing  or  com- 
niunieatinji;  with  petitioners,  their  agents,  and  interpreters; 
whereby  jx^titioners  are  greatly  annoyed,  and  are  hindered 
and  prevent(Ml  from  discharging  the  duties  and  obligation^- 
tliey  have  assumed  towards  many  of  their  principals  and  de- 
positors, l)y  reason  whereof  their  business  standing  and  repu- 
tation are  impaired,  their  credit  is  iiijured,  and  they  are  sub- 
jected to  great  ])rejndice  and  disadvantage. 

All  of  the  defendants  answered,  but  for  the  purposes  of  a 
presentation  of  the  issues,  it  will  be  sufficient  to  state  the  sub- 
stance of  the  answer  made  by  the  New  York  Central  and 
Hudson  River  Railroad  Company.  That  company  by  way  of 
challenging  tlie  right  of  James  C.  Savery  k  Company  to  make 
the  complaint,  averred  that  the  American  Emie^rant  and  Trust 
Company  of  Hartford,  Connecticut,  after  an  existence  of  say- 
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eral  years  became  insolvent  in  1886,  and  its  assets  were  trans- 
ferred to  the  petitioner,  James  C.  Savery,  and  one  Callahan^ 
whereby  and  not  otherwise  is  the  former  enabled  to  describe 
himself  and  "Company"  as  "successors  of  the  American  Emi- 
grant Company  of  Hartford,  Connecticut."  The  defendant 
denies  that  there  is  now  any  such  corporation  or  joint  stock 
association  as  the  American  Emigrant  Company,  and  avers 
ignorance  who  the  petitioners  are,  except  Savery,  and  asks 
that  he  be  required  to  disclose  the  names,  if  any,  constituting 
the  "company." 

The  defendant  admits  that  it  is  engaged  in  the  transporta- 
tion of  emigrants  from  the  city  of  New  York  to  the  West ; 
avers  that  its  own  charges  are  within  limits  prescribed  by 
statute  in  the  State  of  New  York,  and  the  aggregate  charge 
made  by  itself  and  its  connections  is  reasonable  and  such  as 
is  warranted  by  law. 

It  proceeds  to  state  that  the  subject  of  the  proper  care  of 
emigrants  landing  at  the  city  of  New  York  and  at  other 
points  of  the  State  of  New  York  and  their  protection  against 
frauds,  impositions,  and  swindles  has  been  frequently  legis- 
lated upon  in  that  State ;  that  an  act  passed  in  1847  provided 
for  six  Commissioners  of  Emigration,  which  Commissioners 
were  authorized  to  acquire  a  place  for  the  landing  exclusively 
of  emigrants  and  their  baggage  arriving  at  the  port  of  New 
York,  and  they  have  acquired  Castle  Garden  for  that  pur- 
pose, and  it  is  not  permitted  by  the  laws  of  New  York  that 
emigrants  and  their  baggage  shall  be  landed  elsewhere ;  that 
by  the  same  laws  said  Commissioners  are  required  to  desig- 
nate a  place  or  places  in  the  city  of  New  York  for  the  sale  of 
railroad  tickets  to  emigrants,  and  to  allow  every  railroad 
company  desiring  it  to  have  an  agent  at  the  place  or  places 
designated,  and  it  is  made  a  misdemeanor  to  sell  or  ofifer  for 
sale  siieli  tickets  elsewhere,  except  that  any  railroad  company 
may  sell  tickets  to  any  persons  at  the  rates  charged  to  first* 
class  passengers,  and  may  sell  tickets  at  its  principal  ticket 
offices  to  emigrants  and  other  second-class  passengers,  pro- 
vided it  has  at  the  same  time  an  agent  for  the  sale  of  tickets 
.  at  the  place  or  places  so  designated  by  the  Commissioners. 

The  answer  proceeds  to  btate  certain  other  provisions  of 
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the  statute  in  the  State  of  New  York  designed  for  the  protec- 
tion of  emigrants,  among  which  is  that  no  person  other  than 
an  agent  of  a  railroad  company,  duly  authorized  in  writing 
therefor,  may  sell  any  railroad  passage  ticket,  and  such  au- 
tihorized  person  may  not  sell  any  railroad  passage  ticket  ex- 
ci^eptiug  at  the  office  designated  in  his  appointment,  and  the 
xiuauthorized  sale  of  a  railroad  passage  ticket  is  punishable 
\3y  tine  or  imprisonment.     It  states,  further,  that  the  said 
CJommissioners  of  Emigration  of  the  State  of  New  York,  by 
^virtue  of  the  authority  conferred  upon  and  possessed  by 
*hem,  heretofore  designated  Castle  Garden  as  the  place  in 
"the  city  of  New  York  for  the  sale  of  railroad  tickets,  and  that 
^le  railroad  companies  mentioned  in  the  petition,  other  than 
"the  New  Y^ork,  West  Shore  and  Buffalo  Railway  Company, 
j)rovided  for  the  sale  of  railroad  tickets  at  Castle  Garden  by 
sjL  joint  agent  of  said  railroad  companies,  and  that  this  re- 
ft3pondent,  with  respect  to  the  carriage  of  emigrants  and  their 
baggage,  has  and  does  in  all  respects  conform  to,  obey,  and 
comply  with  the  laws  of  the  State  of  New  York,  and  that  the 
^ther  railroad   companies   named    in   the   petition   in    like 
Tnanner  conform  to,  comply  with,  and  obey  the  laws  of  the 
Hate  of  New  York  so  far  as  they  are  applicable  to  them  re- 
5>po(*tivoly. 

The  answer  then  sets  forth  reasons  to  justify  such  charges 
as  are  mad(^  in  the  transportation  of  emigrants  and  their 
ha<rgagc»,  and  avers  tliat  the  arrangement  for  such  transpor- 
tation and  the  servife  performed  in  respect  thereto  are  in  all 
resj)ei'ts  suitable  and  adequate.  It  further  says,  **on  infor- 
mation and  belief,  tliat  the  principal  business  and  chief 
source  of  gain  heretofore  of  the  so-called  'American  Emigrant 
Company' — the  name  under  which  the  petitioners  say  they 
do  business — has  been  in  the  vending  of  the  transportation 
of  emigrants  to  compelling  and  rival  transportation  companies 
and  o])tainiiig  'commissions'  from  them,  and  that  the  only 
interest  the  petitioners  have  in  the  matter  set  forth  in  the 
petition  and  iu  the  relief  sought  is  to  be  able  to  Tesume  the 
same  business  and  to  have  access  to  the  same  sources  of 
profit." 
Other  answers  were  equally  specific,  but  did  not  present 
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further  issues.  That  of  the  New  York,  Ontario  and  Western 
Kailway  Company  says  as  to  the  complaint  of  excessive 
charge  on  extra  baggage  that  **tlie  cause  of  comj^laint,  if  any 
cause  ever  existed,  has  been  removed  by  the  increase  of  the 
amount  of  baggage  allowed  each  adult  passenger  to  150 
pounds,  and  the  reduction  of  the  rate  for  excess  baggage 
from  $2.00  to  $1.95  for  each  100  pounds ;  which  reduction 
will  go  into  effect  on  the  first  day  of  November,  1887." 

All  of  the  answers  call  attention  to  the  fact  that  defend- 
ants have  no  authority  whatever  over  the  Commissioners  of 
Emigration  for  the  State  of  New  York ;  that  on  the  contrary 
their  agencies  are  established  in  Castle  Garden  at  the  re- 
quest of  the  said  Commissioners,  and  entirely  subject  to  their 
direction  in  all  matters  pertaining  to  railroad  business ;  and 
that  in  all  other  matters  defendants  have  no  right  to  control 
whatsoever. 

The  answer  of  the  New  York,  West  Shore  and  Buffalo 
Railway  Company  was  in  the  nature  of  a  disclaimer,  its  road 
being  operated  by  the  New  Y^ork  Central  and  Hudson  River 
Railroad  Company. 

When  the  case  came  to  a  hearing  it  appeared  that  Mr. 
Savery  was  in  fact  the  sole  complainant,  though  he  seemed 
to  be  doing  business  under  a  partnership  or  corporate  name, 
but  as  the  fact  does  not  affect  the  merits  of  the  case  it  is  not 
noticed  in  what  follows. 

Upon  the  issues  so  made  a  large  amount  of  evidence  was 
taken  bv  the  Commission.  The  manner  in  which  the  emi- 
grant  business  is  conducted  by  the  Commissioners  appointed 
by  the  State  of  New  York  for  the  purpose  was  explained  by 
the  Commissioners  and  by  such  other  witnesses  as  the  parties 
offered  for  the  purpose.  It  was  shown  that  the  circumstances 
surrounding  immigration  afforded  abundant  oppoi-tunity  for 
fraud  and  rapacity  of  every  sort,  and  that  there  was  not 
wanting  a  horde  of  rapacious  persons  eager  to  make  the  emi- 
grant their  prc^y.  As  was  no  doubt  truly  said  b}""  one  of  the 
early  Commissioners,  "  their  extortions  and  frauds  in  all  the 
forms  that  rapacity  could  invent  or  suggest,  finally  assumed 
such  fearful  proportions  and  became  the  object  of  such  gen- 
eral abhorrence  that  legislation  for  the  protection  of  emi- 
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grants  seemed  the  only  possible  remedy.  The  community 
finally  began  to  understand  that  it  had  to  suffer  in  the  same 
if  not  in  a  greater  proportion  than  the  emigrants  themselves 
if  the  latter  were  not  secured  from  the  cupidity  of  runners 
and  the  mercenary  attempts  of  agents." 

To  remedy  the  evils  the  Legislature  of  New  York  in  1847 
passed  an  act  creating  a  Board  of  Emigrant  Commissioners, 
whose  duty  it  should  be  to  supervise  emigration  and  protect 
the  immigrants.  The  creation  of  such  a  body  probably  had 
some  influence  in  affording  protection,  but  it  was  far  from 
being  effectual.  Most  of  the  immigrants  had  no  knowledge 
of  the  English  language,  and  if  when  they  landed  in  New 
York  they  had  any  definite  notions  of  further  destination, 
they  were  utterly  ignorant  of  routes  and  of  means  of  trans- 
portation. They  were  therefore  easy  prey  for  any  unscru- 
pulous persons  who  might  secure  control  of  their  movements 
while  in  the  city,  and  for  the  runners  for  steamboats  and 
railroads,  and  it  was  essential  to  their  protection  that  all  such 
clasHes  of  persons  should  be  kept  from  them  until  their  trans- 
l)ortation  was  secured. 

In  1855  the  New  York  Commissioners  of  Emigration  took 
possession  of  Castle  Garden  as  an  immigrant  landing  depot, 
and  under  an  act  passed  by  the  Legislature  of  New  York  the 
same  year,  all  vessels  bringing  immigrants  into  the  port  of 
New  York  were  required  to  land  them  there.  The  Commis- 
sioners also  induced  the  principal  railroad  and  steamboat 
lin(^s  from  New  York  to  the  interior  to  organize  in  Castle 
Ganlen  a  central  and  joint  ticket  oflBce  for  sale  at  regular  pub- 
lic prices,  of  passage  tickets  for  emigrants  to  their  respective 
})laces  of  destination,  and  to  place  such  office  and  the  entire 
business  of  forwarding  the  persons  and  property  of  emigrants 
umhu-  the  immediate  supervision  of  the  Commissioners. 
H;ivin<^  (l(;ne  this,  they  deemed  it  necessary  to  a  complete 
It  foiin  that  the  system  of  through  booking  from  points  in 
Eiii(^pe  to  points  of  final  destination  in  America  should  be 
abolished,  it  being  found  that  the  agents  engaged  in  that 
Inisiness  were  chargeable  with  enormous  extortions.  And 
they  issued  a  circular  to  the  governments  of  foreign  Statea, 
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inviting  their  co-operation  in  the  measures  taken  by  them  for 
the  protection  of  emigrants. 

In  1868  the  Legislature  of  New  York  passed  an  act  which 
provided  that  "  it  shall  not  be  lawful  for  any  agent,  employee 
or  other  officer  of  any  railroad  company,  or  for  any  other 
person,  to  sell,  offer  for  sale  or  otherwise  to  dispose  of  any 
ticket  or  tickets,  or  written  or  printed  instrument,  or  instru- 
ment partly  written  and  partly  printed  for  the  transportation 
or  conveyance  on  or  by  any  railroad  or  steamboat,  of  any 
immigrant  or  deck  or  steerage  passenger,  or  second-class 
passenger,  arriving  at  the  port  of  New  York  from  a  foreign 
country  at  any  place  or  places  in  the  city  of  New  York  ex- 
cept such  as  may  be  designated  by  the  Commissioners  of 
Emigration,  which  place  or  places  may  from  time  to  time,  as 
they  may  deem  best,  be  changed  by  the  said  Commissioners; 
Provided,  funrever,  That  nothing  herein  contained  shall  pre- 
vent any  railroad  company  from  selling  tickets  to  any  person 
at  the  rates  of  fare  charged  for  first-class  passengers,  nor 
from  selling  tickets  at  the  principal  ticket  offices  of  such  com- 
pany, to  immigrant  and  other  second-class  passengers,  pro- 
vided that  such  company  has  at  the  same  time  an  agent  who 
shall  sell  tickets  at  the  place  designated  by  the  said  Commis- 
sioners for  selling  tickets  to  immigrants." 

The  State  of  New  York  had  at  an  early  day  passed  an  act 
for  the  levy  upon  every  master  of  a  vessel  bringing  immi- 
grants to  the  ports  of  tlie  State  of  a  tax  of  one  dollar  and  fifty 
cents  in  respect  to  eacli  cabin  passenger,  and  one  dollar  for 
each  steerage  passenger,  for  hospital  purposes.  The  act  was 
declared  by  the  Federal  Supreme  Court  in  the  Passenger 
Caf<es^  7  Howard,  283,  to  be  unconstitutional,  but  in  1882 
Congress  i^assed  an  act  for  the  levy  of  the  sum  of  fifty  cents 
for  each  and  every  passenger  not  a  citizen  of  the  United 
States  who  shall  come  by  vessel  from  a  foreign  port  to  any 
port  within  the  United  States.  The  money  collected  was  di- 
rected to  be  paid  into  the  Treasury  of  the  United  States  as 
an  Immigrant  Fund  and  to  be  used  under  the  direction  of  the 
Secretary  of  tlie  Treasury  to  defray  the  expense  of  regulating 
immigration,  and  for  the  care  of  immigrants,  the  relief  of 
such  as  are  in  distress,  and  for  the  general  purpose  of  carry- 
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ing  tlie  act  into  pffect.  The  not  allowed  no  more  to  be  ex- 
pended at  an_Y  port  tlian  had  been  collected  thereat.  The 
Secretary  of  the  TreaHury  wan  authorized  by  the  act  to  enter 
into  coutnicts  ■vvith  State,  hoards  for  ciirryiug  into  vffnci  tha 
objects  which  the  act  had  in  view. 

Uiidi'r  thi'  niitlicintj  conferred  by  thi«  act  the  Secretary  of 
tlie  TiiiisHi'v  entered  into  a  contract  with  the  Commission ei-a 
of  Emit^ijition  of  the  State  of  New  Sorlt  whereby  the  Gom- 
iiiiasiniiiis  undertook  to  receive  all  inimigraut  passengerB  at 
CaHtli'  (iarden,  or  at  somu  other  snitable  place  under  their 
control,  jiiid  there  provide  meaus  for  their  iiccommodntioti, 
incbidiiiL:  interpreters,  imd  siiitable  acconimodatioua  forsuch 
as  «h;i!l  lifcnnie  nick  or  in  distress,  or  idiotw,  or  lunatics,  or  a 
public  ch:ir^'e,  for  a  period  not  exceeding  a  year.  The  Board 
also  undertook  to  carry  out  such  regulation  as  might  be  es- 
tablished bj'the.Secretary.toemploy  all  necesaary  persons  to 
cffecfcnate  the  purposes  of  the  contract  nnd  to  render  monthly 
account  of  expanses,  which  were  to  be  paid  from  the  TreaBwry. 

To  give  comiilete  effect  to  the  intent  of  the  act  of  Congrees 
the  Coraioiasiouers  of  Emigration  invited  tiie  co-operation 
of  the  railroad  companieB  whose  linen  enter  New  York  city, 
and  assigned  to  them  suitable  and  sufficii-nt  apace  within 
Castle  Garden  for  their  immigrant  ticket  and  luggage  depart- 
ments, and  wharf  accouimoddtious  abroa»t  the  Garden  for 
their  immigrant  transfer  barges.  In  aocwpting  these .accom- 
modntinns  the  railroad  companies  requested  that  arrange- 
ments be  made  under  which  all  details  of  the  receiving  of 
emigrants,  furnishing  tliem  with  the  Hesired  information  re- 
specting rates  and  chargea,  selling  them  tickets,  trucking, 
weighing,  and  checking  their  luggage  should  be  placed  under 
the  immediate  supervision  of  a  joint  ogeut  to  be  appointed 
with  the  approval  of  the  Board,  and  that  all  the  expenses  of 
Ruch  joint  agency  should  be  shared  by  the  railroad  com- 
panies in  proportion  to  the  number  of  immigrants  ticketed 
over  their  respective  lines.  The  suggestions  of  the  railroad 
companies  were  accepted  by  the  Board  and  the  joint  agent 
was  appointed,  who  made  hia  office  in  Castlo  Garden,  nnd 
sold  tickets,  weighed  baggage,  and  trausacted  other  incidental  i 
business  for  all  the  roads. 
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Notwithstanding  this  joint  arrangement  the  several  rail- 
roads did  not  co-operate  in  entire  harmony,  and  the  volume 
of  immigration  was  sufficient  to  tempt  them  to  underhanded 
and  secret  arrangements  under  which  the  rates  for  transpor- 
tation of  immigrants  from  New  York  to  Chicago  were  reduced 
from  the  normal  rate  of  $13  to  $7.50,  and  were  finally  for  a 
time  reduced  to  $1.00.  In  this  great  cutting  of  rates  the 
benefits  of  the  reduction  were  not,  as  a  rule,  received  by  the 
immigrant,  but  were  monopolized  by  agents  and  other  mid- 
dlemen, who  were  thus  enabled  to  reap  enormous  profits.  In 
January,  1886,  eleven  railroad  companies  united  to  form  an 
immigrant  clearing  house,  having  for  its  purpose  the  adjust- 
ment of  accounts  with  steamboat  agencies,  the  enforcement 
of  uniform  rules  for  the  conduct  of  the  immigrant  business  at 
the  various  receiving  points  on  the  Atlantic  seaboard,  the 
sale  of  tickets  at  uniform  published  prices,  and  the  abolition 
of  secret  contracts  between  railroad  and  steamship  com- 
panies, booking  companies  or  private  forwarding  firms.  The 
companies  uniting  to  form  the  Clearing  House  were  the 
Grand  Trunk  Railway  of  Canada  ;  the  New  York  Central  and 
Hudson  River  Railroad  Company;  the  New  York,  West 
Shore  and  Buffalo  Railway  Company ;  the  New  York,  Lake 
Erie  and  Western  Railroad  Company ;  the  Pennsylvania 
Railroad  Company ;  the  Boston  and  Lowell  Railroad  Com- 
pany ;  the  Central  Vermont  Railroad  Company ;  the  Fitch- 
burg  Railroad  Company ;  the  Boston  and  Albany  Railroad 
Company ;  and  the  New  York  and  New  England  Railroad 
Company.  Afterwards  the  New  York,  Ontario  and  Western 
Railway  Company  and  the  Baltimore  and  Ohio  Railroad 
Company  joined  them. 

A  joint  agent  was  placed  in  Castle  Garden  by  these  com- 
panies who  was  supplied  with  tickets  over  all  their  lines. 
The  emigrants  when  brought  into  the  Garden  were  registered 
before  outsiders  were  permitted  to  have  any  communication 
with  them,  and  if  they  saw  fit  to  remain  in  the  Garden  until 
they  took  train  for  their  final  destination  they  were  supplied 
with  provisions  by  licensed  dealers  at  prices  which  were 
fixed  by  the  Emigrant  Commissioners  and  posted  on  the 
walls  in  different  European  languages  to  prevent  deception 
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and  extortion.  If  any  emigrant  desired  to  stay  in  New  York 
temporarily  or  permanently  his  luggage  was  transferred  for 
him,  as  directed,  by  a  local  express  company  at  a  charge 
named  by  the  Commissioners ;  if  his  destination  was  to  some 
interior  point  he  was  routed  by  the  joint  agent,  who  endeav- 
ored to  apportion  the  transportation  in  such  manner  as  to 
give  to  each  road  the  share  which  had  been  agreed  upon  by  all 
as  it«  fair  proportion. 

In  their  dealings  with  the  immigrants  the  inland  railroad 
fare  has  been  regulated  and  treated  by  the  railroad  companies 
as  part  of  a  through  fare  from  Europe  to  the  destination  in 
this  country.  When  the  steamer  fare  from  Liverpool  to 
New  York  was  $20  and  the  ^fare  from  New  York  to  Chicago 
was  $13,  the  whole  fare  from  Liverpool  to  Chicago,  being 
$33,  could  be  paid  in  a  round  sum  in  Liverpool,  and  the  pas- 
senger so  paying  would  receive  a  contract  for  transportation 
the  whole  distance,  which  would  be  honored  by  the  Clearing 
House,  and  a  railroad  ticket  furnished  by  it  for  the  inland 
passage,  for  the  price  of  which  the  railroad  company  would 
look  to  the  carrier  by  water  to  whom  the  fare  was  paid.  But 
instead  of  paying  to  Chicago  the  immigrant  might  want  to  pay 
to  New  York  only,  and  when  that  was  done  the  ticket  for  the 
inland  transportation  would  be  sold  in  Castle  Garden. 

Wliilo  the  operations  of  the  Clearing  House  were  con- 
tinued without  interruption  and  with  the  co-operation  of  all 
the  carriers  represented  in  it,  the  immigrant  business  was  ap- 
portioned them  on  percentages  agreed  upon.  It  was  a  part 
of  the  agreement  under  which  this  apportionment  was  made 
that  "  iu  this  distribution  of  business  the  convenience  of  pas- 
Kt'ngers  will  of  course  be  considered,"  and  the  joint  agent 
was  instructed  to  "  take  all  reasonable  care  to  prevent  the 
separation  of  families  or  parties  of  friends  traveling  to- 
gether." 

It  is  not  necessary  for  the  purposes  of  this  case  to  enter 
upon  the  statement  of  the  various  devices  resorted  to  for  the 
purpose  of  circumventing  the  Commissioners  of  Emigration 
and  the  measures  taken  by  them  for  the  protection  of  emi- 
grants. Such  devices  had  for  their  object  the  making  of 
money  out  of  the  emigrant  business  by  unscrupidous  parties 
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in  New  York  or  by  parties  who  made  it  a  business  to  direct 
and  control  the  route  of  the  emigrant,  and  who  received  com- 
missions therefor  from  the  roads  over  which  they  were  sent, 
and  then,  except  as  the  reguhitions  of  the  Commissioners 
prevented  it,  the  emigrants  were  in  effect  sold  to  persons  who 
controlled  the  direction  of  the  route  without  the  emigrants 
themselves  receiving  any  benefit  therefrom.  The  commis- 
sions pjiid  were  sometimes  very  large,  reaching  in  some  cases 
$11  and  even  $14  on  emigrants  for  the  Pacific  slope.  "While 
tlie  arrangement  between  the  Commissioners  and  the  roads 
represented  in  the  Clearing  House  continued  to  be  observed, 
the  efforts  of  outside  parties  were,  to  a  large  extent,  ren- 
dered ineffectual,  thcmgh  there  were  evasions  sometimes,  and 
probably  with  the  connivance  of  one  or  more  of  the  railroad 
companies. 

In  the  spring  of  the  present  year  the  fact  that  the  arrange- 
ment with  the  Commissioners  was  being  disregarded  by  some 
of  the  roads  was  brought  very  plainly  to  the  attention  of  the 
Board.  Mr.  Stevenson,  who  has  for  some  time  been  a  lead- 
ing member  of  the  Commission,  in  testimony  given  in  this 
case  states  that  in  the  latter  part  of  April  his  attention  was 
called  one  afternoon  to  the  fact  of  a  suspension  of  business 
in  Castle  Garden  and  of  the  emigrants  being  taken  out  of 
Castle  Garden  across  the  Battery  to  the  various  railroad 
offices  and  ticketed  there.  He  made  inquiry  why  this  was 
being  done  in  violation  of  the  contract  entered  into  between 
the  Commissioners  and  the  railroads  whereby  they  agreed 
that  all  the  business  should  be  done  in  the  Garden  and  none 
of  it  outside.  He  ascertained  they  were  not  selling  emigrant 
tickets  outside,  but  were  selling  to  the  emigrants  second-class 
tickets ;  that  the  second-class  tickets  were  not  kept  in  the 
Garden,  and  consequently  they  had  to  go  over  to  the  offices 
of  the  roads  and  be  ticketed  there.  He  says  :  "  I  found  in 
two  of  the  offices  a  scene  which  made  me  angry.  I  found 
emigrants  crowded  in,  women  with  children  in  their  arms  and 
bundles  in  their  hands,  trying  to  get  their  tickets  changed, 
and  then  stopped  to  investigate  the  cause  of  it.  I  found  that 
11 K'  We^st  Shore  road  was  the  first  line  that  did  this  business 
t»t'  icikiug  the  emigrants  out  of  the  Garden.     The  next  day  I 
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learned  that  the  Erie  road  had  chartered  a  tug,  gone  down 
the  bay  and  changed  the  order  for  tickets  on  the  Clearing 
House  for  orders  on  the  Erie  road  before  the  vessel  got  to  the 
(lock ;  and  those  emigrants  were  compelled  to  go  outside  of 
Castle  Garden,  and  the  entire  business  was  taken  from  under 
the  control  and  jurisdiction  of  the  Commissioners.  I  imme- 
diately asked  two  of  the  Commissioners  to  join  with  me  and 
tall  a  special  meeting  of  the  Board,  which  was  done  two  days 
after  this  occurrence."  At  this  meeting. a  preamble  and  res- 
olutions were  adopted  reciting  that  the  Board  has  positive 
knowledge  that  the  trunk  lines  of  railroad  and  other  lines 
since  admitted  to  Castle  Garden,  without  their  concurrence 
are  now  taking  emigrants  outside  of  Castle  Garden  to  their 
«)fiices,  in  viohitioii  of  their  agreement  and  greatly  to  the  dis- 
comfort and  detriment  of  the  emigrants,  exposing  them  to 
imposition  and  injury  and  removing  them  from  the  protection 
and  care  of  the  Board.  It  was  therefore  resolved  that  the 
existing  agieement  between  the  Commissioners  and  the 
Trunk  Lines  of  railroad  cease  and  determine ;  that  a  new 
af^reement  be  made  with  each  trunk  line  of  railroad  desirous 
of  doing  business  in  Castle  Garden,  said  agreement  to  pro- 
vide that  all  emigrants  arriving  at  the  port  and  going  over 
said  trunk  linos  shall  be  ticketed  in  Castle  Garden  and  at  no 
other  office  or  ])laee,  and  that  the  weighing  and  checking  of 
('migrants'  l)aggage  shall  be  done  in  Castle  Garden.  Also 
Wiat  no  higher  price  shall  be  charged  emigrants  thus  ticketed 
in  Castle  Garden  for  their  inland  transportation  or  for  their 
overweight  of  baggage  than  is  charged  for  similar  service  at 
any  railroad  office  in  New  York  city  or  vicinity ;  also  that 
said  trunk  lines  shall  agree  to  convey  all  parties  of  emigrants 
numbering  fifty  or  over  by  barge  or  steamer  from  Castle  Gar- 
den to  the  n»ilrt-i.-d  depot.  Also  that  each  trunk  line  pay  a 
rental  to  be  agreed  upon  for  such  necessary  desk  room  and 
space  as  may  br  allowed  to  it  by  the  Commissioners,  and  to 
l)ay  for  the  handling,  trucking  and  checking  of  the  baggago  of 
the  emigrants  and  its  transfer  to  the  depot,  the  said  agree- 
ment to  provide  fully  for  the  general  supervision  by  the 
Board  of  the  ticketing  and  forwarding  of  emigrants,  and  any 
violation  of  its  provisions  by  the  railroad  company  to  b^  •* 
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cancellation  of  the  whole  agreement  and  to  be  a  sufficient 
cause  for  the  immediate  exclusion  of  the  raih'oad  company 
and  its  agents  from  Castle  Garden.  The  several  railroad 
companies  on  being  notified  of  these  resolutions  entered  into 
the  contract  required  by  it,  and  each  of  them  severally  ap- 
pointed an  agent  in  Castle  Garden,  all  of  thtun,  however, 
with  one  exception  appointing  the  same  one,  Mr.  Chi]  lion  F. 
Doane.  The  Delaware,  Lackawanna  and  Western  appointed 
jts  agent,  Mr.  Nicholas  Muller.  This  change  in  arrangement 
was  attended  by  no  change  in  rate,  the  emigrant  rate  to 
Chicago  remaining  $13  as  before.  And  it  seems  proper  to 
fitate  that  those  roads  which  were  first  found  to  be  selling 
second-class  tickets  to  emigrants  outside  of  Castle  Garden 
claimed  to  justify  their  action  upon  the  discovery  of  similar 
ponduct  on  the  part  of  other  roads,  and  which  road  was  in 
fact  the  party  chiefly  responsible  the  Commission  cannot  un- 
dertake to  say.  The  question  is  not  one  important  to  a  de- 
cision of  this  case.  Upon  the  reasonableness  of  the  $13  rate 
Commissioner  Stevenson  testified  that  in  his  opinion  the  rate 
was  low  enough,  but  thought  it  ought  to  carry  with  it  an  im- 
provement of  the  service  as  well  in  time  as  in  the  vehicles  of 
conveyance.  The  schedule  time  he  thought  was  as  short  as 
pould  reasonably  be  expected  or  asked,  but  emigrant  trains 
were  often  four,  five  and  even  six  hours  behind  time  to  the 
great  inconvenience  of  the  friends  who  were  waiting  to  meet 
the  immigrants  at  the  place  of  destination.  Complainantti 
contend  that  the  rate  ought  to  be  reduced  to  ten  dollars. 

The  first  and  most  obvious  fact  apparent  upon  the  face  of 
the  record  is  that  the  arrangements  for  the  reception  of  emi- 
grants arriving  at  the  port  of  New  York,  for  their  care  before 
their  transportation  is  secured,  and  for  the  sale  of  railroad 
tickets  to  them,  are  entirely  under  the  control  of  official  au- 
thorities other  than  this  Commission.  The  State  of  New 
York  has,  by  statute,  so  far  as  it  has  the  power  to  do  so, 
vested  complete  control  in  the  Board  of  Emigrant  Commis- 
sioners, and  its  legislation  for  that  purpose  is  so  far  recog- 
nized and  sanctioned  by  federal  legislation  and  by  the  action 
of  the  Treasury  Department,  that  this  Commission  is  without 
power  to  interfere.     Even  if  the  Commission  was  of  opinion 
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that  the  action  of  the  Commissioners  of  Emigration  was  un- 
wise and  unjust,  it  would  still  remain  true  that  this  Commis- 
sion cannot  set  aside  or  modifj'  it. 

This  is  in  effect  conceded  by  counsel  for  the  complainants 
who  admit  that  as  against  arbitrary  action  by  the  Commis- 
sioners of  Emigration  this  Commission  can  give  no  relief. 
It  is  insisted,  however,  that  as  against  the  respondents  this 
Commission  may  issue  its  order  requiring  them  to  desist 
from  interfering  in  any  way  with  the  access  of  complainants' 
agents  to  the  presence  of  the  immigrants  before  they  have 
been  required  to  procure  their  railroad  tickets  and  with  inter- 
fering with  complainants'  receiving  those  consigned  to  their 
care,  and  advising  them  as  to  the  choice  of  routes,  or  per- 
forming for  them  any  other  service  which  complainants  may 
have  undertaken  to  perform.  It  is  also  contended  that  the 
Commission  may  by  its  order  require  each  of  the  respondents 
to  sell  to  complainants  such  tickets  as  they  may  desire  to 
purchase  for  immigi*ants  coming  to  their  care  at  the  same 
price  at  which  they  sell  like  tickets  to  others. 

It  is  very  obvious,  however,  that  an  order  to  that  effect,  if 
it  could  be  enforced,  would  very  seriously  interfere  with  the 
regulations  of  the  Commissioners  of  Emigration,  and  would 
distinctly  antagonize  their  general  policy.  What  the  respond- 
ents now  do  which  the  complainants  deem  to  their  prejudice 
is  done  by  concert  with  the  Commissioners  of  Emigration, 
who  could  not  otherwise  give  effect  to  their  general  views  as 
to  what  is  necessary  for  the  protection  of  the  immigrants, 
and  the  orders  suggested  would  hamper  the  action  of  the 
Commissioners  of  Emigration  quite  as  much  as  it  would  re- 
strain or  compel  the  action  of  the  respondents,  and  it  would 
open  the  door  to  all  the  abuses  which  those  Commissioners 
are  appointed  to  prevent. 

It  is  but  just  to  the  complainants  to  say  that  nothing  in 
the  evidence  fairly  tends  to  show  that  the  American  Emi- 
grant Company  while  it  continued  in  business,  or  complain- 
ants as  its  successors,  were  ever  gtdlty  of  the  wrongs  and 
frauds  which  the  Commissioners  of  Emigration  are  appointed 
to  prevent.  Conceding  this  to  the  fullest  extent,  and  that  the 
privileges  they  seek  to  establish  in  this  p];oceediiig  would  not 
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be  abused  iu  their  hnnds,  it  still  remaius  true  tliat  wo  cannot 
give  them  the  relief  thtiy  ilesiiLi.  And  it  may  be  udded  thnt, 
if  the  Commissioiiers  of  Emigi'atiou  were  tu  tipou  the  doorti 
to  complainants  they  must  do  the  snme  thiii)j;  for  oUiure,  and 
the  old  condition  of  thinga  ivonkl  aoon  be  rontored.  Such  at 
least  woidd  seem  to  be  the  inevitabk'  result. 

No  part  of  the  relief  which  compluiuautH  set-k  uu  their  owo 
behalf  can  therefore  be  granted. 

In  so  far  as  complain  nuts  ask  an  order  for  the  benefit  of 
the  immigrants  themselves,   it  is  businl   on  three  grnnndii,'  1 
namely: 

I.  Excessive  charge  for  tran9])ortation. 
II.  Excessive  charge  for  baggage. 
III.  Unsuitable  transportation. 

Emigrant  fare,  when  the  complaint  was  filed,  was  thirteen 
dollars  fiom  New  York  to  Chicago.    The  evidence  which  was 
given  to  establish  the  fact  that  tLiii  charge  wiis  uureasonnbln 
consisted  largely  of  proofs  that  the  charge  had  formerly  been 
much  lower.    Not  much  can  be  predicated  of  this  fact.   There  , 
is  scarcely  a  road  in  the  conntry  that  has  not  at  some  time  I 
carried  passengers  or  freight  at  a  compensation  tlutt  would 
bankrupt  it  if  long  persisted  in.     This  fact  is  very  well  known 
and  understood.     The  other  evidence  brought  forward  on  the 
hearing  did  not  so  much  tend  to  establish  the  fact  that  the 
charge  made  was  unreasonable,  as  that  the  immigrants  wore  j 
not  given  suitable  transportation.    Since  this  case  was  heard,  J 
however,  that  rate  has  been  reduced  five  dollars,  at  which  J 
figure  it  now  stands.     The  reduction  is  the  residt  of  a  laJ 
war,  brought  about,  as  th<!re  is  reason  to  believe,  by  the  payrj 
ment  of  commissions  to  secure  the  routing  of  the  immigrants.^ 
While  the  war  continues  the  carriers  will  doubtless  do  v 
they  can  to  injure  each  other  in  respect  to  this  branch  of  I 
their  business,  and  in  doing  so  they  will  at  the  same  time  to  | 
a,  greater  or  less  extent  break  down  or  weaken  the  protections  j 
devised  for  the  immigrants.     Meantime  there  is  no  occasioo  J 
lor  att  expresaioo  of  aa  opinion  npon  the  reasonableness  oE^ 
the  fonner  rate.      _^  - 
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When  the  comphiint  was  filed  the  allowance  of  free  bag- 
gage to  an  immigrant  was  100  pounds,  and  the  charge  tot 
extra  baggage  was  $2.60  per  hundred  pounds.  The  allow- 
ance of  free  baggage  was  increased  before  the  hearing  to 
150  pounds  and  the  charges  for  extra  baggage  reduced  to 
$1.95  per  hundred  pounds.  The  charge  does  not  seem  to  be 
excessive. 

The  transportation  was  supposed  to  be  unsuitable  because 
the  vehicles  of  conveyance  were  unfit  for  the  purpose,  and 
also  because  the  time  made  was  unreasonably  long.  On  the 
last  point  ilie  evidence  was  not  suflBciently  specific  to  enable 
the  Commission  to  say  that  there  is  clear  failure  in  duty.  It 
is  no  doubt  true  that  in  very  many  cases  immigrant  trains  do 
not  make  the  time  intended,  and  that  the  immigrants  and  the 
friends  who  may  be  waiting  for  them  at  the  points  of  desti- 
nation are  greatly  inconvenienced  thereby;  but  this  in  a 
^viiiit  m;iny  cases  ha])pens  with  the  first-class  passenger  trains 
also,  and  it  is  not  possible  at  all  times  to  prevent  it.  Thc^ 
schedule  time  betwcc^n  New  York  and  Chicago  over  the  dif- 
f(3rent  routes  at  the  time  of  the  hearing  varied  from  about 
thii-ty-three  hours  to  thirty-nine.  This,  if  the  trains  were 
run  to  it,  could  hardly  be  deemed  unreasonable  for  a  distance 
averaging  over  the  several  lines  about  a  thousand  miles. 

As  regards  tlie  cars  used  for  the  transportation  of  eitiigrants 
the  Commission  deemed  personal  inspection  better  than  the 
tixking  of  evidence,  and  caused  one  to  be  made  in  the  sev- 
eral yards  at  New  York  city  and  vicinity  and  on  the  routes 
of  the  several  railroad  carriers.  The  result  of  the  inspection 
was  in  some*  eases  satisfactory  and  in  others  not.  The  most 
unsatisfactory  cars  were  found  in  use  by  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  those  employed 
on  the  West  Shore  road  being  the  worst  of  all.  The  atten- 
tion rtf  tlie  executive  officers  of  the  company  was  at  once 
called  to  the  necessity  of  improvement  in  this  regard,  and 
assurances  were  given  that  the  unfit  cars  then  in  use  on  the 
road  slioidd  be  put  in  proper  condition  or  be  replaced  by 
such  as  were  suitable  as  soon  a^  it  could  well  be  done. 
Former  deficiencies  in  respect  to  cleanliness  it  was  also 
promised  should  not  be  discoverable  hereafter. 


358  INTERSTATE  COBfMEBGE  C0MMI8SI0X  EEPOBTB. 

It  is  suggested  on  the  part  of  complaiuants  that  defeoi 
ants  are  guilty  uf  iliscrimiiiation  in  refusing  to  sell  tickets 
other  persons  on  the  same  rates  that  they  make  to  immi- 
grants. But  we  are  not  aatislied  that  this  is  unjust  discrim- 
ination. The  roads  west  of  Chicago  it  seems  have  only  first 
and  second  class  rates ;  the  respondents  have  an  immigrant 
rate  in  addition.  If  they  were  ,to  give  immigrant  rates  to 
other  persons  the  distinction  on  which  the  rates  are  made, 
and  which  limits  them  to  a  particular  class  of  persons,  wouli 
bo  (lone  away  with,  and  the  second-class  rates  and  the  imi 
grant  rates  would  almost  uecessurily  become  merged, 
are  not  satisfied  that  this  would  lie  best,  and  in  any  liew 
might  be  inclined  to  take  of  it,  we  shoiild  not  order  it  to  bo 
done  in  a  case  where  the  point  is  raised  so  iudiiectly  as  it  is 
here,  and  not  by  parties  interested  in  it. 

Tlie  case  of  Smith  v.  Nortfi^rn  Pacijtc  liailroad  Cmnpany 
(I  Int.  C,  C.  Rep.,  208),  i«  cited  against  the  right  to  make  the 
distinction  between  immigrant  and  second-class  rates,  but 
we  do  not  think  it  applicable.  In  that  case  a  distinction  in 
charge  was  attempted  to  be  made  between  classes  of  persons 
who  could  not  by  any  practicable  tests  be  distinguished  and 
who  were  all  to  enjoy  the  same  accommodations.  In  the  case 
before  us  we  have  a  class  of  persons  readily  distinguishable 
from  the  geneial  public,  and  so  far  constituting  a  special  class 
that  up  to  the  time  when  they  are  received  upon  the  cars  they 
are  subject  to  exceptional  regulations  for  reasons  which,  being 
accepted  as  a  basis  of  legislation,  must  be  deemed  sufGciont. 
This  special  class  of  persona  are  given  accommodations  es- 
sentially diiTereut  to  tliose  provided  fur  others,  in  cars  spe- 
cially set  apart  for  their  use,  and  which  are  commonly  made 
np  into  trains  by  themselves,  and  returned  to  the  seaboard 
empty.  The  service  is  thus  seen  to  be  special,  and  the  rates 
charged  correspond  to  it.  • 

We  cannot  say  that  under  such  circumstances  the  classing 
them  by  themselves  on  the  rate  sheets  is  eitlisr  illegal  or 
wrongfid.  It  harmonizes  with  the  policy  of  legislation  on  the 
general  subject  so  far  as  it  has  been  expressed,  and  it  wrongs 
nobody  else  to  give  them  rates  restricted  to  the  particular 
'  class  exclusively.     There  is  uo  »uch  danger  of  fraud  through 
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otbcr  persons  passing  themselves  off  as  immigraDta  i 

pointed  out  in  Smith  v.  Northern  Pacijic  Jiailroad  CuinjKiny 
iu  the  case  of  pretcntlecl  ln,nrl  explorers. 

The  result,  af  tliia  opinion  is  that  the  complaint  must  ba 
dismissal. 


SLATER    V.  THE    NORTHERN    PACIFIC 
RAILWAY  COMPAKi'. 


lo- 


I.  July  27. 


HORiing  at  Dubuque 


.\  <;oraplalnt  made  lor  Iho  purpose  of  retsllation  for  a  fanclod  wrong,  na  to 
get  ev«ti  wli.li  ft  i-arrior  for  the  re  vocal!  ou  o(  coiiiplalnaiit's  pass,  i)o« 
not  eoranicrul  lUalf  to  the  CommlaHioii. 

A  i-arrler  which  hits  couForiued  to  the  rulljig  of  the  ConiiDlMion  should  not 
be  prosHL'uteil  tor  allt^ud  vlolatioiie  of  law  in  thai  nwpuuL  whk^li  0(v 
c.urrod  helum  eiu^h  I'uliiie  was  made  and  undor  n  uonstnicUou  of  ILu  lair 
Ihcn  approviit  by  the  i/urvitr's  iiouiiset. 

free  transportatlmi  lesui-d  In  the  form  of  itn  auruikl  imibb  to  a  parson  not  In 
the  rugular  ftiid  slated  service  at  the  c-arrisr  nor  rARttlvitig  any  wagMS  nr 
salary  under  u  uuiilnu't  of  omployDieiit,  but  requested  by  hitii  an  oom- 
ponsuilo[i  for  throwing  in  its  way  what  buolutsas  lut  oonvanloiitly  coulii, 
held  lu  be  llli'gal. 

James  F.  Slater,  complainant, /w-wse. 
./.  a  JiullHt,  Jr.,  for  defemknt. 

AValREH,  Commimioncr : 

A  coinjihiiiit  filed  by  Jiimes  F.  Slatpr,  of  Highland  Park, 
Illinois,  alleyed  that  the  defendant,  about  July,  1887,  issued 
free  transportiitioo  to  one  Frederick  Fischer,  from  St.  Paul, 
Miiintsota,  to  Tacoma,  Waabinptou  Teri-itory,  and  return ; 
that  said  Fischer  was  not  a  railway  employee  at  the  time, 
and  that  said  transpoitation  was  used  by  hira. 

The  answer  admits  that  transportation  was  issued  to  R&icI 
Fischer  as  allci^cd,  but  asserts  that  a  justification  thprpfoT 
existed,  eonsistiu^  in  the  fact  that  it  waa  furnished  forth* 
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purpo^o  of  pi'umotiiig  the  said  of  its  luiid  and  the  settloiudBt 
of  tlie  couutry  alonf^  the  line  of  its  roiid ;  and  further  status 
that  aftt-r  tliu  decisiou  of  the  caae  of  W.  I'.  Hiuith  uf^ainst  tltu 
sumo    defeudaut   by  this  Commiaaiou   in   November,    1887j^ 
tlio  defouduiit  changed  its  rules  and  regulations  in  that  ta>^ 
Bpect.  " 

At  the  liearing,  testimony  was  given  on  the  part  of  the  de- 
fendant, in  substance,  as  follows:  That  the  complainant, 
James  F.  HIater,  in  July,  1887,  vepreaeuted  to  the  defendant 
that  hu  had  found  respoetable  pai'ties  in  Illinois  whom  he 
vonld  iuteri3st  in  a  plan  for  irrigation  in  the  Yakima  Valley, 
in  Wasliington  Territory,  which  was  important  for  the  sola 
of  lands  owned  by  tho  defendant  in  that  section ;  thai  the 
[juiitlemen  would  first  wish  to  make  an  examination  of  the 
country  which  it  was  proposed  to  iiiigate  and  the  sources 
of  supply;  that  a  co.nfurenee  was  had  in  Chicago  by  the  offi- 
cials of  defendant's  land  department  with  Mr.  tjlator  and  his 
friends,  at  which  the  in'igatiou  project  was  discussed,  uod 
something  also  was  said  about  the  establishment  of  a  whole- 
sale grocery  house  at  Tacoma;  that  free  round-trip  tickets 
to  Tacoma  were  provided,  which  were  used  by  Mr.  Fiaoher 
and  two  otbei-  gentiemon,  who,  however,  failed  to  stop  in 
the  Yakima  Valley,  but  went  directly  through  Tacoma  to 
Seattle,  where  a  wholesale  grocery  house  was  established  by 
one  or  more  of  them. 

That  afterwai-ds,  in  the  fall  of  1887,  the  complainant  Slater 
wrote  various  letters  to  officials  of  the  transportation  depart- 
ment of  the  defendant,  which  were  produced  in  evidence; 
and  in  compliance  with  requests  therein  made  ho  was  fur- 
nished by  defendant  with  an  annual  pass,  in  which  he  was 
described  as  an  "employee,"  being  considered  in  the  naturo 
of  an  emigrant  agent;  that  some  time  after  this  the  land  de- 
partment of  defendant's  road  learned  that  complainant  Slat<"r 
was  traveling  with  an  employee's  annual,  and  protested 
Against  his  being  so  employed  by  the  company ;  that  the  pass 
I  was  thereupon  immediately  cancelled  ;  that  Slater  tlien  wrote 
the  defendant  that  he  had  a  record  of  several  violations  of 
the  Act  to  regidate  commerce  on  its  part,  which  he  proposed 
to  look  after  and  which  were  good  cases  for  investigation  t 
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the  Interstate  Commerce  Commission.  This  letter  bears  date 
March  28, 1888,  and  his  correspondence  with  the  Commission 
in  n>spoct  to  the  complaint  which  was  presently  filed,  com- 
meuctul  April  9, 1888. 

Complainant  did  not  appear  at  the  hearing ;  he  was  after- 
wards ful^nibhed  with  a  copy  of  the  testimony  on  the  part  of 
the  defendant  and  was  allowed  until  September  26,  1888,  in 
which  to  file  testimony  in  reply  if  desired. 

The  free  transportation  furnished  to  Fischer,  through  the 
land  department  of  the  defendant  company,  was  under  rules 
and  regulations  ilion  in  force,  but  which  were  afterwards 
changed  pursuant  to  the  decision  of  the  Commission  in  the 
case  of  Stu'ith  v.  Northern  Pac'tjic  Ry  Co.  (1 1.  C.  C.  B.,  208). 
The  company  claims  that  the  decision  and  order  in  that  case 
have  ever  since  been  complied  with,  and  no  proof  to  the  con- 
trary has  been  brought  in  any  manner  to  the  attention  of  the 
Commission. 

It  seems  to  have  been  the  impression  of  the  complainant 
that  to  secure  the  imposition  of  a  heavy  fine  upon  defendant 
it  was  only  necessary  for  him  to  furnish  information  to  this 
Commission  of  some  violation  of  the  Act  to  regulate  com- 
merce. In  one  of  his  letters  lie  says  that  he  proposes  to  "see 
that  justice  is  done,  though  it  may  take  $95,000 — L  e.,  $5,000 
for  each  one  of  these  passes,"  referring  to  the  free  tickets 
above  described,  and  others. 

The  Commission  has  no  power  to  impose  penalties  for  vio- 
lations of  the  law,  the  penal  j)ro'visions  of  which  are  only  en- 
forceable  through  the  ordinary  machinery  of  the  courts  of  the 
Unite  d  States.  In  case  of  willful  violation  it  might  be  the 
duty  of  tli(^  Commission  to  lay  the  facts  before  the  United 
Stat(  s  Attorney  of  the  proper  district  for  action.  But  this 
case  is  not  one  which  seems  to  require  that  course;  on  the 
contrary,  the  transportation  in  question  was  issued  and  used 
undi  r  a  construction  of  the  law  which  defendant's  counsel 
had  approved,  but  which  afterwards,  on  a  formal  hearing, 
the  Commission  decided  to  be  incorrect;  whereupon  the 
method  pursued  by  the  Company  was  immediately  changed, 
and  the  course  suggested  by  the  Commission  was  promptly 
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and  cheerfully  followed.  It  would  be  altogether  wrong  for 
the  Commission  to  set  on  foot  a  prosecution  under  such  cir- 
cumstances. 

Especially  in  a  case  where  the  motive  of  complainant  is 
(confessedly  that  of  retaliation  for  a  fancied  wronjiif,  it  would 
be  the  lieighfc  of  injustice  for  the  Commission  to  take  action 
in  furtherance  of  such  a  purpose,  unless  the  oflence  was  so 
flagrant  ;.s  to  efface  from  view  the  circumstances  under  wliich 
the  matter  is  brought  to  light.  In  the  present  case  the  cor- 
respondence clearly  shows  that  the  complaint  was  made  for 
the  purpose  of  punishing  defendant  for  the  withdrawal  of 
complainant's  "annual.**  The  Commission  does  not  desire 
to  lend  itself  to  the  assistance  of  such  a  scheme,  and  under 
such  circumstances  it  would  be  slow  to  act  unless  the  con- 
duct of  defondayt  was  such  as  to  exhibit  a  willful  and  per- 
verse disobedience  of  some  provision  of  law.  This  defend- 
ant Si)  far  as  appears,  is  now  endeavoring  in  good  faith  to 
(M)nduct  its  ()i)erations  in  conformity  to  the  statute  as  inter- 
])reted  by  the  Commission,  while  it  ajipears  that  the  com- 
])lainant  was  himself  the  moving  spirit  in  the  transactions 
of  which  he  now  complains.  His  complaint  therefore  does 
not  appiMir  to  call  for  any  further  notice  from  the  Commis- 
sion. 

The  so-called  employee's  annual,  issued  to  Slater  himself, 
re(piiros  a  few  words  of  comment.  It  appears  that  complain- 
ant Hlator  on  October  12,  1887,  addressed  a  letter  to  T.  F- 
Oakcs,  the  vice-president  and  general  manager  of  defendant, 
in  wliich  he  used  the  following  language : 

''I  will  in  all  ])robability  have  charge  of  Marshall  Field's 
40,000  jicrt?  tract,  and  the  colonizing  of  the  same,  because  I 
can  doubtless  ju'ove  of  service  and  benefit  to  the  Spokane  and 
Palonso  L.ind  Co.,  as  well  as  to  the  N.  P.  R.  R.,  as  I  propose 
to  emigrate  s(  veral  hundred  people  to  W.  T.  within  the  next 
12  months.  All  I  ask  of  the  N.  P.  in  return  for  throwing 
what  business  I  conveniently  can  in  their  way,  is  transporta- 
tion in  the  shape  of  an  'annual.'  I  have  already  been  the 
means  of  taking  into  W.  T.  and  Ort  gon  parties  who  have  in- 
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vested  over  $530,000  (and  who  would  not  have  went  there 
had  I  not  persuaded  them  to  do  so),  and  have  more  in  view 
provided  the  desired  arrangement  is  made.  I  have  induced 
two  parties  to  go  out  on  the  Sound  and  start  manufacturing 
shingles  for  this,  Chicago,  and  other  eastern  markets,  so  as 
to  give  freighting  of  same  to  jour  B.  B.  As  showing  whether 
I  have  any  strength  with  my  friends  I  refer  to  the  fact  of  my 
liaving  persuaded  28  of  them  to  go  to  W.  T.  and  buy  round- 
trip  tickets  over  the  N.  P.,  tiiuB  assisting  the  Pass.  Depart- 
ment to  over  $2,500  they  would  not  have  received  had  it  not 
been  for  me.  I  have  some  parties  who  were  talking  of  going 
to  Oregon  to  start  in  the  business  of  shipping  wheat  direct 
to  Liverpool  from  there,  but  I  have,  I  think,  got  them  so  far 
persuaded  that  they  can  be  induced  to  locate  on  the  Sound 
instead,  and  thus  prove  of  great  benefit  to  the  N.  P.  by  pur- 
chasing grain  in  Walla- Walla  and  the  Snake  River  country 
and  sending  it  to  the  Sound  instead  of  to  Portland." 

This  was  followed  up  by  persistent  application  of  like  ef- 
fect, and  resulted  in  his  obtaining  a  pass,  which  was  issued  to 
him  as  an  alleged  "employee,"  and  which  he  used  until  ib 
was  revoked  as  above  stated. 

Whatever  else  Slater  may  have  l)een  he  clearly  was  not  an 
oinploveci  of  the  defendant;  he  did  not  undertake  to  perform 
any  particular  service,  nor  was  he  entitled  to  receive  any  wages 
or  sahiry  under  a  contract  of  employment ;  all  the  compensa- 
tion he  asked  was  **trans|)ortati(m  in  the  shape  of  an  an- 
nual," and  this  was  to  be  **in  return  for  throwing  what  busi- 
ness I  conveniently  can  in  their  way."  That  is,  he  was  to 
assist  the  Company  as  much  as  he  conveniently  could,  con- 
sisi<uitly  with  his  own  occ'upations,  provided  he  might  be  al- 
lowed to  ride  free  upon  its  trains. 

Carriers  can  reward  persons  not  in  their  stated  and  regu- 
lar employment  for  occasional  services,  or  for  benefits  indi- 
ri'ctly  re(!eived,  in  other  and  better  ways  than  by  fuiiiishing 
thorn  witli  free  transpoi*tati<m.  Some  of  the  evils  which  re- 
sulted from  former  methods  were  referred  to  in  the  First  An- 
nual lieport  of  this  Commission,  and  others  might  be  named. 
It  may  be  said  that  a  pass  costs  the  carrier  little  or  nothing, 
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and  that  when  the  good  will  and  occasional  good  words  of  a 
person  who  is  able  to  influence  the  direction  of  traffic  can  be 
obtained  so  cheaply  it  is  a  hardship  to  prevent  the  carrier 
from  making  use  of  the  opportunity;  but  the  evils  in  the  un- 
restricted employment  of  free  passes  by  common  carriers  had 
grown  so  great  and  had  become  so  apparent,  both  to  the 
public  and  to  the  carriers  themselves,  that  it  was  deemed  by 
Congress  to  be  absolutely  necessary  to  eradicate  the  wholt* 
system  from  interstate  commerce  in  order  to  put  an  end  to 
the  abuses  which  had  grown  beyond  the  limits  of  any  other 
rc-^ulati(jn  or  control.  The  law  was  framed  accordingly,  pro- 
hibiting th(^  <j;iving  of  free  transportation  to  passengers  car- 
ried und(>r  substantially  similar  circumstances  and  conditions, 
as  an  unjust  discrimination,  under  the  general  terms  em- 
ployed ;  with  only  the  exceptions  made  in  section  twenty-two 
that  ** nothing  in  this  act  shall  be  construed  to  prevent  rail- 
roads from  giving  free  carriage  to  their  own  officers  or  em- 
ployees, or  to  prevent  the  principal  officers  of  any  railroad 
company  or  companies  from  exchanging  passes  or  tickets 
with  oth(^r  railroad  companies  for  their  officers  and  em- 
ployees.'* 

If  any  pc^rson  who  is  in  position  to  render  to  a  common 
carrier  a  service  or  a  favor,  by  kiud  words  or  by  useful  para- 
graphs, can  be  properly  considered  to  be  an  "employee," 
the  exception  may  easily  become  broader  than  the  rule; 
that  word  is  evidently  here  employed  in  its  ordinary  signifi- 
cation. The  revocation  of  Slater's  pass  was  demanded  upon 
broader  grounds  than  that  suggested  in  the  protest  of  the 
land  department  of  tlie  defendant ;  he  should  never  have  re- 
ceived it. 

The  complaint  is  held  to  be  not  sustained. 
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IN  THE  MATTER  OF  llELATIVE  TANK  AND  BAR- 
REL RATES  ON  OIL. 

In  deciding  a  cane  against  one  or  nioro  carriers  wlio  are  charged  with  mak- 
ing rates  which  are  unjustly'  discriminating  in  a  certain  line  of  traffic, 
the  decision  made  upon  the  facts  of  tho  particular  case  does  not  neces- 
sarily govern  rates  in  other  sections  of  the  country  whore  the  facts 
bearing  upon  them  may  l>e  altogether  different. 

In  cases  against  carriers  who  wore  charged  with  discriminating  unjustly  in 
their  rates  as  against  those  shipping  petroleum  and  its  products  in  barrels 
in  favor  of  those  who  shipped  in  tank  cars,  the  evldonreainong  other  things 
showed  that  in  the  territory  served  by  the  defendants  the  shipment  In 
barrels  was  most  dangenms,  and  also  that  when  shipment  was  in  tanlcs 
there  was  greater  likelihood  of  return  loads.  The  difference  in  rates 
made  by  the  can*iers  was  considerable ;  the  Commission  equalised  this, 
but  still  permitted  a  charge  for  the  weight  of  tho  barrel. 

In  the  same  cases  it  was  incidentally  made  to  appear  that  on  the  Penns3ivania 
system  of  roads  some  of  the  conditions  affecting  rates  on  this  traffic  were 
the  reverse  of  those  above  stated,  and  the  rates  liad  theretofore  been 
made  the  same  by  quantity,  whether  the  shipment  was  in  tanks  or  in 
barrels.  On  the  decision  above  refeiTed  to  being  made  the  rates  on 
barrel  oil  were  raised  by  the  managers  of  the  Pennsylvania  system  so 
as  to  include  a  charge  for  the  weight  of  the  barrel.  This  was  claimed  to 
bedone  in  order  to  come  into  conformity  with  tho  action  ofthe  Com- 
mission. 

Ileld^  that  the  action  was  unwarranted.  A  decision  on  factK  does  not  estab- 
lish a  principle  to  govern  whoro  the  facts  are  different,  and  no  facts 
which  had  been  laid  befoie  tho  Commission  would  have  authorized  a 
ruling  raising  the  rates  on  the  T\3nn8ylvania  roads  on  barrel  oil  either 
absolutely  or  relatively. 

By  the  Commission  : 

Some  time  in  the  month  of  September  last  it  came  to  the 
knowledge  of  the  Commission  that  a  circular  signed  by  John 
S.  Wilson,  General  Freight  TraflSc  Agent  of  the  Pennsylva- 
nia Railroad  Company,  and  by  W.  J.  Bnindred,  General 
Agent  of  the  Green  Line,  had  been  issued,  dated  August  18, 
1888,  to  take  eflfect  August  28th,  1888,  and  which  is  in  the 
following  words : 

"  The  rates  on  refined  oil  and  other  products  of  petroleum, 
between  points  covered  by  current  circular,  will  be  adjusted 
in  accordance  with  the  directions  of  the  Interstate  Commerce 
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Comniiesion,  bo  tbat  the  chaise  will  be  on  the  actual  weiglitv  ] 
intlutling  therein  the  weight  of  the  barrel,  wlien  in  barrels,** 


Tliis  circular  was  accompanied  by  rate  sheets  which  showed 
an  ailvauce  in  the  rates  on  oil  in  barrels  to  the  extent  of 
cliar^iing  the  weight  of  the  ban-el  at  the  current  rates  charged 
upon  the  oil  before.  Previous  to  tliis  time  the  rattis  ba<l 
been  thu  same  upon  quantity  whether  the  oil  was  taken  in 
tanks  or  in  barrels.  Tlin  rate,  ou  the  transportation  of  the 
oil  in  tauks  was  left  at  this  time  undiutiirbctl. 

The  Commission  immediately  called  the  attention  of  Mr. 
"Wilson  to  this  circular,  and  iu  a  jtersonal  interview  espress«d 
surprise  at  its  issue,  and  especially  at  what  was  suid  thereiu  | 
about  directions  of  the   Coinmissiou.     He  was  asked  what 
directions  were  referred  to,  and  in  reply  he  mentioned  the 
decision  of  the  Commission  iu  the  case  of  Bice  agaiutit  the 
Louisville   and   Nashville   Railroad   Compauy    and    otbern, 
which  be  claimed  in  effect  amounted  to  the  settlement  of  i^„ 
general  principle  for  the  country,  and  therefore  might  well  l?^'l 
treated  as  a  direction  of  the  Commission.     It  is  to  be  ob-  1 
served  of  this  decision  that  it  had  been  made,  promulgated*  I 
and  generally  distributed  six  months  before  this  circular  pur-  J 
porting  to  come  into  conformity  with  it  was  issued. 

It  was  pointed  out  to  Mr.  Wilson  tliat  the  circular  was  mis- 
leading ;  that  it  was  not  true  in  fact ;  that  the  impresHion  it  1 
gave  was  that  the  Commission  had  directed  the  advance  in  I 
rates  on  barrel  oil  which  had  Vieen  made  ;    and  he  was  told  I 
that  from  the  information  coming  by  letter  and  otherwise  to  I 
the  Commission  there  was  reason  to  believe  that  the  state-  1 
ment  contained  in  the  circular  had  been  more  oniiihaticall^  I 
and  directly  made  by  the  agents  of  the  Pennsylvania  Com* 
pany  in  their  business  communications  with  the  customen 
of  the  roatl.     It  was  suggested  to  him  therefore  that  the 
company  should  either  withdraw  this  circular  and  restoro 
rates,  or  in  8ome  way  should  make  full  and  satisfactory  ex- 
planations. 

No  change  having  residted  from  this  conference,  the  Chair-  i 
man,  by  direction  of  the  Commission,  addressed  a  letter  On 
October  10th  to  Mr.  Koberts,  the  President  of  the  Pennsyl- 
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vania  Bailroad  Company,  covering  some  Other  matters,  but 
referring  to  this  circular,  as  follows : 

"  The  other  question  concerns  a  general  notice  purporting 
to  be  issued  by  the  Pennsylvania  Railroad  Company,  Green 
Line,  to  take  efiect  August  28th,  1888,  and  signed  by  tlie 
General  Freight  TralRc  Agent,  and  also  by  Mr.  Brundred." 

Then,  after  quoting  the  circular,  the  letter  proceeds : 

"  The  current  circular,  as  I  understand  it,  continues  the 
rates  previously  existing  and  charged  on  oil  transported  in 
tanks,  and  the  change  made  at  this  time  consisted  in  advanc- 
ing the  charges  on  oil  in  barrels  so  as  to  include  the  weight 
of  the  barrel  in  the  charge  made  by  the  hundred  pounds, 
which  had  not  previously  been  done. 

**  This  circular  seems  to  warrant  an  inference — and  it  is  an 
inference  which  we  think  shippers:  are  likely  to  draw — that 
tlie  Interstate  Commerce  Commission  has  given  your  com- 
pany some  direction  in  obedience  to  which  you  are  advancing 
the  rates  on  barrel  oil.  An  explanation  will  therefore  be  de- 
sirable as  to  the  particular  directions  to  your  company  which 
were  in  mind,  or,  if  directions  to  others  were  intended  by  the 
circular,  then  ns  to  the  directions  to  others  which  your  com- 
]:>any  understand  would  preclude  a  continuance  of  your  pre- 
vious rates  on  barrel  oil.  In  making  response  you  will  of 
course  add  whatever  you  may  deem  important  regarding  the 
reasons  for  any  advance  in  rates." 

lit^sponding  to  this  letter  on  October  16th  next,  Mr.  Rob- 
erts says : 

**  I  note  your  inquiry  in  reference  to  the  circular  issued  by 
the  Pennsylvania  llailroad  Company  (Green  Line)  taking  ef- 
fect August  28th  last,  and  signed  by  the  General  Freight 
Traffic  Agent  of  the  Pennsylvania  Railroad  Company,  and  by 
Mr.  Brundred,  agent  of  the  Green  Line.  I  beg  to  say  that 
this  circular  letter  was  issued  for  the  purpose  of  conforming 
to  what  we  understood  to  be  the  ruling  of  your  Commission 
in  the  case  brought  by  Mr.  Rice  against  the  Louisville  and 
Nashville  Railroad  Company. 

"  We  understood  you  to  say  in  this  case  that  where  oil  was 
carried  in  tanks  the  same  charge  should  be  made  per  hun- 
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dred  as  whore  oil  was  carried  in  ban'cls  ;  but  that  as  the  tank 
was  merely  a  form  of  car  tlic^  raih'oad  company  should  charge 
for  the  weight  of  the  barrels  as  w<^ll  as  the  oil.     Our  practice 
theretofore  had  bc^en  to  eliarge  simply  for  the  oil  wlien  iii 
barrels,  and  not  for  the  packatj;es,  but  in  this,  as  I  understand 
it,  we  stood  alone,  and  upon  your  decision  being  promulgate 
the  seaboard  refin(»rs  insisted  that  wo  wore  bound  to  eliarg«? 
for  packages  as  well  as  for  tlie  oil,  and  thus  give  them  the 
benefit   of  their  location   nearer  the   market.     Fearing  that 
under  your  ruling,  in  case  tln^y  should  resort  to  the  cc>ui*ts  to 
enforce  their  viows,  we  would  be  without  an  adequate  defense 
to  such  action,  the  circular  to  which  vou  refer  was  issued  for 
the  purpose  of  conforming  to  your  decision.     Inasmuch  as 
our  rates  on  tank  oil  were  already  as  low  as  we  thought  thev 
reasonably  slumld   be,  wc^  wire*,  of  course,  compelled  to  ad- 
vance our  rates  on  barrel  oil  in  ord(U*  to  cany  into  effect  the 
])rincip]e  of  your  decision. 

"I  thank  you  for  the  o])p<)rtunity  which  you  have  given 
me  by  your  letter  to  (»xplain  the  action  of  our  company  in 
these  matters.  Should  you  think  a  jiersonal  conference 
would  tend  to  a  better  und(U'standing,  it  will  give  mo  great 
pleasure  to  meet  your  Commissi(m  at  a  mutually  convenient 
time  and  place." 

Responding  to  this  letter,  under  the  direction  of  the  Com- 
mission, the  Chairman  said,  under  date  of  October  18th,  after 
referring  to  another  subject : 

"  In  regard  to  the  other  matter  which  was  in  part  the  sub- 
ject of  my  former  letter,  what  your  attention  was  specially 
called  to,  was  the  fact  that  in  the  circular  you  issued  the 
change  made  in  rates,  and  which  consisted  in  an  advance 
upon  oil  carried  in  barrels,  purported  to  bo  done  by  direction 
of  the  Commission.  Now,  as  the  Commission  has  given  no 
such  direction,  the  form  of  the  circular  was,  to  say  the  least, 
decidedly  objectionable,  and  suggested  to  shippers  what  was 
not  true  in  point  of  fact.  The  Commission  was  not  finding 
fault  with  your  change  in  rates  and  it  would  find  no  fault  with* 
vour  putting  such  construction  as  you  thought  was  warranted 
UMon  any  of  its  decisions,  but  facts  stated  should  conform  to 
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^he  actual  state  o?  things,  and  we  ought  not  to  be  reported  ad 
^r^irecting  a  thing  whicli  we  might  not  perhaps  have  even  as- 
^=5iented  to. 

"  You  have  assumed  in  your  action  to  take  what  is  in  the 
ature  of  a  long  step  toward  establishing  a  uniform  chissitica- 
ion  for  oil  in  tanks  and  in  barrels  throughout  the  country.    I 
Liiow  of  nothing  done  by  the  Commission  up  to  this  time  that 
rould  preclude  it,  if  the  duty  of  making  a  uniform  classitica- 
#:ion  in  respect  to  that  article  of  traflSc  were  forced  upon  it, 
^rom   equalizing  dow/i  so  far  as  concerns  transportation  in 
^)arrels  in  other  portions  of  the  country,  so  as  to  establish 
^he  like  equal  rating  everywhere  that  had  prevailed  in  your 
asystem  prior  to  your  recent  action.     The   proper   rule    to 
sipply  in    the   territory  served  by  your  roads  had  not  been 
3)assed  upon  by  the  Commission  at  all.     All  it  has  done  was 
to  cut  ofif  by  decisions  it  had  made  a  considerable  poii;ion  of 
the  difl'erence  made  by  Western  and  Southern  roads  between 
barrel  and  tank  shipments.     On  your  system  the  rates  had 
always  been  the  same,  and  the  testimony  before  us  was  very 
strong  that  they  ought  not  to  be  diflerent.     If  the  question 
of  equalization  had  been  forced  upon  us  it  would  have  been 
]H'rfectly  admissible  for  us  to  look  the  country  over  and  de- 
t«'rmine,  on  a  survey  of  the  whole  field,  what  change  would 
result  in  least  injury,  for  considerable  injury  from  a  change 
such  as  you  have  made  would  seem  unavoidable^     But  what- 
ever we  may  have  thouglit  as  to  the  justice  of  your  rates  as 
now  made,  if  wc^   had   been  compelled  to  decide  upon  them, 
tiie  impropriety  of  stating  that  an  advance  was  made  by  our 
direction   seems   obvious.     The   Commission,    I  assure  you, 
has  no  desire  to  be  captious  in  regard  to  any  such  matter. 
It  desires,  on  the  other  hand,  to  treat  all  the  carriers  of  the 
country  with  tho  utmost  fairness  and  be  particularly  careful 
of  their  rights  at  all  times,  but  you  will  doubtless  agree  that 
in  respect  to  fair  treatment  the  obligation  Is  reciprocal." 

In  the  same  letter  the  suggestion  made  by  Mr.  Roberts  foi 
a  consultation  was  accepted,  and  Mr.  Roberts,  with  the  coun- 
sel of  the  company,  appeared  at  the  office  of  the  Commission^ 
where  the  whole  subject  was  very  fully  discussed.     It  waf 
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agreed  in  that  confereiDco  that  the  circular  above  referred  to 
was,  t()  say  the  least,  in  its  use  of  the  word  "  directions,*' 
misleading,  and  that  it  ought  to  be  withdrawn  with  soint* 
pr(y:)er  explanation.  Whether  the  former  rates  should  be  rv- 
stored  was  to  some  extent  the  subject  of  conveisation,  imd 
Mr.  lloberts.was  understood  to  say  that  the  motive  in  mak- 
ing the  change  was  not  a  dissatisfaction  with  the  form*  r 
rates,  but  in  order  that  the  action  of  the  company  might  bt^ 
brought  into  line  with  what  were  understood  to  be  the  views 
of  the  Commission. 

Following  this  conference  another  circular  was  issued  by 
the  Pennsylvania  Railroad  Com])any,  bearing  date  November 
15th.  This  is  also  signed  by  the  General  Freight  Agent  of 
the  comj)any,  and  by  Mr.  Brundred,  General  Agent  of  the 
Green  Line,  and  is  in  the  following  terms : 

**  It  has  been  brought  to  the  attenti(m  of  this  Depai-tment 
that  the  circular  of  August  28th,  188S,  authorizing  the  charge 
for  the  weight  of  barrels  containing  oil,  is  open  to  the  con- 
struction that  such  charge  was  made  in  obedience  to  an  order 
of  the  Interstate  (V)mmerce  Commission,  directed  to  this 
company,  requiring  it.  This  depaiiment  deems  it  proper  to 
Ray  that  no  such  order  was  issued  directly  to  this  company, 
but  the  action  referred  to  was  taken  for  the  purpose  of  con- 
forming the  practice  of  this  company  to  the  principles  dt»- 
cided  bvtlie  Interstate  Commerce  Commission  in  the  case  of 
Rice  against  the  Louisville  and  Nashville  Railroad  Company, 
as  understood  by  this  Depaiiment."     (1  I.  C.  C.  R.,  503). 

As  this  circular,  like  the  other,  is  calculated  to  give  the  im- 
pression that  an  advance  in  rates  on  barrel  oil  is  necessary 
in  order  to  come  into  conformity  with  the  decision  in  the 
Rice  case,  and  the  Pennsylvania  Company  is  still  iinderstoo<l 
to  adhere  to  the  advance  and  to  the  diflference  in  rates  which 
was  established  in  August,  and  as  the  Commission  has  reason 
to  think  that  in  some  other  cases  changes  in  rates  have  been 
made  in  sections  of  the  country  where  the  rates  on  oil  have 
not  at  all  been  considered  by  the  Commission  —  the  changes 
being  made  for  reasons  similar  to  those  stated  in  the  circu- 
lars of  this  company — it  is  deemed  necessary  to  review  to 
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some  extent  the  whole  subject,  in  order  that  there  may  be  no 
Jionger  any  occasion  for  misapprehension. 

In  thus  reviewing  the  subject  the  Commission  desires  to 
siay  plainly  and  with  explicitness  that  when  making  a  decision 
^wpon  a  question  purely  of  fact  in  respect  to  traffic  in  one  sec- 
"Idon  of  the  country  whereby  it  endeavors  to  do  justice,  it  does 
Jiot  understand  that  it  is  necessarily  laying  down  a  principle 
^'hich  must  be  applied  in  other  sections  of  the  country  where 
^lie  peculiarities  of  the  traffic  may  be  so  different  as  to  re- 
<}uire  an  altogether  different  ruling  in  order  to  accomplish  the 
like  just  result.     Every  railroad  manager  understands  per- 
fectly that  the  peculiarities  of  traffic  in  different  sections  have 
always  made  different  treatment  to  some  extent  essential  to 
public  as  well  as  corporate  interests ;  that  classifications  dif- 
fering very  radically  have  come  into  existence  as  a  conse- 
quence, and  that  to  force  conformity  at  once  would  in  many 
cases  be  extremely  mischievous.     The  Commission  has  in  all 
its  action  had  this  fact  in  jnind,  and  if  it  has  in  any  case  re- 
frained from  expressly  stating  it  when  making  a  decision,  it 
has  been  because  it  had  not  occurred  to  its  members  that  a 
fact  so  well  known  needed  to  be  declared  for  any  purpose  of 
information  to  the  carriers,  or  even  to  the  general  public. 

Now,  the  evidence  presented  to  the  Commission  in  the  case 
referred  to  in  the  circulars  was  very  clear  and  strong  that  the 
differences  in  the  transportation  of  oil  in  different  sections  of 
the  country  which  might  properly  be  taken  into  considera- 
tion in  making  rates  were  very  considerable.  In  the  South- 
west the  evidence  tended  to  show  that  the  greater  heat  of  the 
climate  was  calculated  to  increase  the  risk  of  leakage  in  bar- 
rel shipments  through  the  shrinkage  of  barrels,  and  because 
of  that  fact,  and  of  others  which  were  given,  the  transporta- 
tion in  barrels  was  much  more  hazardous  than  the  transpor- 
tatioB  in  tanks.  It  also  showed  that  when  the  oil  was  carried 
in  tanks  the  probal)ility  of  return  loads  of  cotton-seed  oil  or 
turpentine  was  an  important  consideration,  such  loading 
being  much  more  probable  than  return  loading  when  the 
transportation  was  in  barrels  ;  the  cars  in  which  the  barrels 
were  taken  becoming  so  affected  with  the  odor  that  sugar  and 
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most  articles  of  general  merchandise  could  not  afterwards  be 
taken  in  them  without  injury. 

On  the  other  hand,  the  evidence  from  tlie  Pennsylvania 
system  was  that  return  loads  would  there  be  most  likely  to 
be  obtained  for  the  box  cars — iron,  coal,  coke,  <fec.,  being 
available  for  this  purpose — and  that  the  risks  on  that  system 
were  much  the  greatest  when  the  shipments  were  made  in 
tanks.  Mr.  Brundred,  who  signs  the  ciicuhirs  above  recited, 
was  sworn  in  the  case,  and  his  evidence  seemed  to  make  it 
yery  clear  that  the  practice  of  the  Pennsylvania  Kailroad 
Company  in  making  equal  rates  by  the  quantity  for  the  trans- 
portation of  oil  in  tanks  and  in  barrels  was  a  just  and  proper 
practice  whether  considered  from  the  standpoint  of  that  car- 
rier's interest  or  from  that  of  the  shipper.  He  was  a  very 
competent  witness,  for  he  had  been  familiar  with  the  busi- 
ness for  twenty-two  years,  and  his  evidence  in  support  of 
the  practice  oa  this  system  of  roads  was  very  strong,  nor  was 
there  evidence  from  any  other  source  tending  to  qualify  it,  or 
to  show  that  the  Pennsylvania  Railroad  Company  would  be 
justified  in  making  rates  on  oil  otherwise  than  as  it  had  made 
them  up  to  that  time. 

The  decision  made  in  the  case  in  which  the  testimony  of 
Mr.  Brundred  was  given,  accomplished  a  considerable  reduc- 
tion in  the  relative  rates  on  barrel  oil  on  lines  which  had 
been  accustomed  to  charge  much  higher  rates  by  the  barrel 
on  oil  in  barrels  than  on  oil  in  tanks ;  and  in  order  to  pre- 
clude further  discriminations  as  against  the  transportation  of 
oil  in  barrels,  that  had  been  previously  accomplished  in  that 
section  of  .the  country  by  giving  gross  tank-car  rates  when 
the  tanks  differed  widely  in  capacity,  the  rule  of  making 
rates  by  the  hundred  pounds  was  prescribed  for  those  lines, 
accompanied  by  the  statement  that  even  this  w^ould  put  the 
shipper  in  barrels  at  some  disadvantage,  for  he  must  pay 
freight  on  barrels  as  well  as  on  oil.  • 

Now  it  did  not  occur  to  the  Commission  as  at  all  necessary 
that  in  deciding  that  barrel  rates  in  one  section  of  the  coun- 
try ought  to  be  reduced  it  was  deciding  either  directly  or  in 
effect  that  barrel  rates  in  another  section  of  the  country 
should  be  increased.    It  was  not  supposed  to  be  necessary 
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to  state  for  the  information  of  parties  familiar  with  the  sub- 
ject that  the  decision  was  made  under  the  guidance  of  the 
testimony  which  had  been  produced,  and  in  order  to  control 
the  action  of  the  parties  defendant  and  not  that  of  carriers 
whose  circumstances  and  experience  as  they  were  connected 
with  this  traffic  might  be  altogether  diflferent.  The  Commis- 
sion would  not  have  been  warranted  in  that  case  in  laying 
down  a  uniform  rule  for  the  whole  country  in  regard  to  bar- 
rel and  tank  car  rates,  for  two  very  conclusive  reasons :  first, 
that  the  carriers  of  the  country  generally  were  not  before  it, 
and  had  no  o])portunity  to  present  the  facts  relating  to  their 
sections  of  the  country,  except  as  they  had  been  summoned 
as  expei-t  witnesses  for  the  parties  then  contesting ;  and  se(!- 
oiid,  such  evidence  as  was  produced  tended  strongly  to  show 
til  at  a  uniform  rule,  if  applied  to  all  sections,  would  in  some 
at  least  oi)erate  unjustly. 

Anotlu^r  decision  not  referred  to  in  the  correspondence 
above  n cited,  but  ccncerriing  the  same  general  subject,  was 
that  of  Scolield  apiinst  th(^.  Lake  Sliore  and  Michigan  Southern 
RailwayConi])any.  {'2I.C\('.  11.90).  The  traffic  there  in  question 
was  the  W(  st-bound  traffic  in- refined  petroleum  oil  from  Cleve- 
land, and  the  evidence  there,  as  in  the  Rice  case,  was  that 
the  particularities  of  the  traffic,  not  only  in  different  sec- 
tions, but  as  it  was  carried  in  different  directions,  were  very 
considerable,  and  the  case  was  decided  upon  the  facts  as 
they  were  ])r('seiited,  and  without  any  purpose  of  making  a 
decision  of  <^(^n(»ral  ap))licution.  Like  the  Rice  case  this  last 
was  a  case  |)resenting  (piestions  to  be  determined  upon  the 
facts  shown. 

Had  the  (\)niniission  beiMi  under  the  necessity  of  passing 
u])on  the  ))ro])riety  of  tlie  action  of  the  Pennsylvania  Rail- 
road Company  in  <:^ivinj^  ecjual  barrel  rates  whether  the  oil 
was  in  barrels  or  v\  ti:ik>,  i*^  wouM,  on  the  evidence  befoni 
it  in  the  Uice  case,  havc^  felt  com])elled  to  say  that  upon  the 
Pennsylvania  system  the  ])ractice  was  a  proper  and  just  one. 
And  the  Commission  must  repeat,  that  had  it  at  the  time 
been  retjuired  to  pass  upon  the  question  of  the  classification 
of  oil  for  all  the  roads  of  the  country  for  the  purpose  of 
bringing  the  rating  in  all  sections  into  harmony,  it  might,  on 
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a  surrey  of  the  whole  field,  have  deemed  it  on  the  wl 
more  jugt  and  politic  to  cluss  oil  in  barrels  and  in  tanka 
gether  for  biirrel  rating  by  quantity,  and  thus  mate  the  Penn' 
sylvania  practice  univeraal,  rather  than  to  force  the  Pennsyl- 
vania system  to  adopt  any  i>ractice  prevailing  in  other 
sections ;  but  it  miglit  also,  with  entire  propriety,  if  it  was 
thought  that  the  public  interest  would  thereby  be  best  sub- 
served, have  adopted  a  compromise  between  the  two  methods 
so  as  to  establish  a  difference  in  the  rating  of  barrel  ship- 
ments and  of  tank  shipments  which  would  be  less  than  that 
which  was  prescribed  by  the  decision  for  the  Bouthwestem 
roads. 

But  the  Commission,  as  the  carriers  very  well  understai 
has  not  favored  any  sudden  forcing  of  uniformity  in  clai 
cation.     While  believing  it  to  be  desirable,  it  has  also 
Ueved  that  it  should  be  approached  deliberately  and  so 
not  sndilenly  to  ilisturb  Imsiness  and  unsettle  prices. 

Tiie  Oummission  in  tliis  paper  raises  no  question  of 
good  faith  of  the  Pcuusylvunia  Hailroad  Company  i 
suance  of  either  circular,  and  what  it  says  is  npoo  a  com 
siou  that  t!ie  company  desired'to  meet  the  views  of 
Commission,  It  is  nevertheless  obliged  to  say  tliat  the 
sumption  on  which  the  circulars  have  been  issued  is  not 
founded.  The  Commission  has  made  no  decision  applicable 
to  the  Pennsylvania  Railroad  Company  which  would  reqnire 
an  advance  in  barrel  rates  above  tank  rates,  for  the  traffic  in 
the  section  of  country  served  by  that  road,  and  it  has  had 
before  it  no  evidence  which,  in  its  opinion,  would  warrant 
Huch  a  decision.  Tlie  last  circular  is  not  objectionable 
point  of  form,  but  this,  like  the  other,  is  open  to  the  ci 
structiou  that  something  done  ur  said  by  the  Commission 
quires  or  justifies  an  advance  in  barrel  rates.  This  is  not  tfie 
ease.  The  Commission  has  no  evidence  before  it  that  tho 
rates  heretofore  made  by  the  Pennsylvania  Baihoad  Company 
for  the  transportation  of  oil  in  barrels  wero  not  relatively 
and  just,  and  as  great  as  could  properly  have  been  charf 
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THE  NEW  OBLEANS  (COTTON  EXCHANGE  v.  THE 
CINCINNATI,  NEW  01lLE.tS8  AND  TEXAH  PA 
CIFiC  R.ULWAY  COMPANY;  THE  ALABAMA 
GREAT  SOUTHEllN  KAILllO.AD  COMPANY  ;  THE 
VICKSBUIIG  AND  MEKIDIAN  KAILliO-M>  COM- 
PANY; THE  VICKSBUIIG,  SHREVEPORT  ANU 
PACUac  RAILROAD  COMPANY;  and  THE  NEW 
ORLEANS  AND  NORTH-EASTERN  RAILROAD 
COMPANY. 

Complaint  Bled  Novemhcr  II,  1S8T.    AmundMl  Coniplnlnt  fllod  NovQiaber 

23,  ItHiT.     Alienor  Hied  |)MmiitK>r  10,  IH87.     llmtd  Mansb  0  and 

6,  1888.    DuulOud  November  BO.  1888. 

REPOUT  ASD   OI'INION  OF  THE  COMMISSION. 

1 .  To  porrw'l.ly  nsl.lmnti-  tli«  I'nuB**  Inflniincliig  tint  iii<>voini'iil  o(  «)ttun  Mid 

thB  falliiii!  vtt  111  iho  pi'rtponion  ol  the  orop  Towlred  at  N«w  Orlofins  In 
nc'tit  yti»ra.  the  mil  linwi  ot  tnuispurUtlcni  coiisU-ootwl,  liiiprovod 
mt'thode.  ftnd  ii«w  ROTt<llt[on»  niiiet  bo  tukon  Into  ncRonnt. 

2.  Whelher  riil1ruu<l  [<c)Tij|iaiilM  oonitilna  or  act  mpdratdlj'  In  mtikluK  rates 

anil  chtirt(<H;  Is  imt  no  Important,  tliti  eeBHiitlul  r«!r|iilrnmnat  Is  that  hciW' 
over  miuio  Uioy  nhnll  hn  r«a«onnbln  of  tJinmsnlvns  anil  an  rnlrljr  mlJutitAd 
ns  to  ba  r<>>i-j(iii;ilj|p  in  tltelr  r('1>tlioiii«  to  eai:li  other  and  Ui  llit^lr  rusultd. 

3.  Thnt  unOor  like  conditions  rruighl  I'uu  bi^  parried  proporlloDiitiily  lowitr 

Tor  lonR  than  short  dlalAnm^  Is  im  iii^arly  luilttnd  ne  nnfthtntf  rnlatltt^  ti> 
milrond  ohnr^es  enn  be.  Kqual  nilleatie  rnte^  woiiltl  oFtun  I'vei-eiit  legit' 
Ininte  entnp'ititioTi  and  given  mouopoly  in  Lnuaportation  to  Um  hiiet  Mid 
Hhorlcst  roiul.  > 

4.  The  reaBoiioljlenwH  of  rnt«s  i-anuot  be  fairly  iJntemilnod  In  a  proooi'dlng 

to  nhii^li  some  ol  the  ptLrtlee  reeimiisiMe  far  eiicfa  rates  are  not  parties. 

5.  Commerce  botwonn  points  in  tho  *imo  Statu,  but  which  in  hoing  i^nrriad 

fiom  nnn  jilRne  to  tho  oth^r  pnaeea  through  (inolhor  SlHte,  la  liilernlaW 
foiniiiert'e,  and  euhjuct  lo  regulation   l>y  the  [irovleioiia  of  tliu  Ael  to 

(i.  In  delorifidiluB  what  nro  rooeonahlrt  mliis,  the  fuet  that  a,  road  oanie  lltOo 
moie  than  operatiriK  eipeiiHos  Is  not  li)  be  overlooked,  but  It  uan  luit  bo 
made  to  juntffy  gmeely  nxiKisslvn  ratiM.  Whtntiver  tbnm  nrc  raoro  rooclB 
than  the  hualDens  iil  fair  rates  nlll  reniiirierato,  they  must  rolyupwi 
fiiluie  nuniiiiKs  for  the  ri.*turii  of  iuvei^tiuiMilH  and  prolltf. 

7.  To  be  r.'uponalijo,  tho  rntn  from  MiTldlaii  lo  New  Orlaons  should  nol  c^   ,i 
ceed  Sl.no  per  1)alu,  oompreased <^ton. 

Morrison,  Commiaeioner ; 
The  New  OrleanH  Cotton  Exchange  complaios  of  th<i  <}»< 


37G  INTERSTATE   COMMERCE   COMMISSION   REPOBTS. 

fendaiits  that  they  are  an  association  and  combination  of 
raih'oad  compauies,  on  and  over  the  roads  of  which  compa- 
nies tniiisportatiou,  whether  local  to  one  or  continuous  on 
all,  Is  (loiu*  under  a  (common  control,  management  and  agree- 
ment and  on  which  the  charges  for  transportation,  especiidly 
the  charges  for  carrying  cotton  from  Meridian,  Miss.,  Monroe^ 
and  SI  ire  v«  port,  La.,  and  from  other  points  on  defendants' 
roads  to  New  Orleans,  complainant  alleges  to  be  unreason- 
able and  unjust;  that  they,  the  defendants,  demand  and  re- 
ceive IVom  th(^  UKimbcrs  of  the  Cotton  Exchange  and  other 
business  men  oi'  New  Orleans  gn^atc^r  compensation  for  the 
transportation  of  cotton  to  and  from  the  citj'  of  New  Orleans 
than  it  collects  from  other  persons  for  doing  for  them  a  like 
and  c()n(:iun])oraneous  service  in  the  transportation  of  a  like 
kind  oi*  iialUc  luider  substantially  similar  circumstances  and 
<H)nditi()ns  and  are  guilty  of  unjust  discrimination;  that  they, 
the  defendant  companies,  in  connection  with  other  carriers, 
the  names  of  ^\hich  are  unknown  to  the  complainant,  carry 
cotton  and  oth(»r  freight  to  Boston,  Lowell,  and  New  York, 
from  Meridian,  Shreveport  and  other  points  in  the  cotton- 
growing  districts  at  rates  many  times  less  per  ton  per  mile 
than  the  ratl^s  and  charges  per  ton  per  mile  from  the  same 
pKices  to  New  Orletms,  thereby  subjecting  that  city,  the 
mend)ers  of  the  Cotton  Exchange  and  other  dealers  in  cot- 
ton, to  unreasonable  disadvantages,  and  giving  undue  pref- 
erence to  the  cities  of  New  York,  Boston  and  Lowell  and  to 
the  eotton  dealers  of  said  Eastern  cities. 

The  complainant  prays  that  the  defendants  may  be  re- 
quired to  discontinue  such  allegcid  unjust  and  unreasonable 
charges,  discriminations,  preference's  and  disadvantages,  and 
may  be  ordcu'cd  and  directed  to  carry  cotton  from  Meridian, 
Miss.,  and  other  points  in  the  cotton-growing  region,  to  New 
Orleans  at  one-half  cent  ])er  ton  per  mile  and  at  no  greater 
rate  pcu-  ton  per  mile  than  is  received  by  defendants  for  car- 
rying cotton  from  the  same  points  to  Boston,  Lowell  and 
Kew  York. 

The  defendant  companies  answering  together,  but  making 
their  answers  separate  and  distinct  as  to  each,  deny  all  unjust 
ii.nd  unreasonable  charges,  discriminations,  preferences  and 


N.  O.  COTTON  EXCH.  V.  CIN.,  N.  O.  A  TEX.  P.  R'Y    CO.,  ETC.    377 

disadvantages  alleged  against  them  or  any  of  them.     They 

iiver  that  their  roads  are  conducted  in  harmony  to  the  extent 

"thiit  through  transportation  is  effected  without  break  of  bulk 

^>r  change  of  cars  by  passengers;  that  said  companies  are 

^separate  and  distinct  corporations,  each  having  its  own  board 

f  directors,  making  its  own  contracts,  owning  its  own  rail- 

oad  and  rolling  stock;   that  they  have  no  joint  property, 

ccounts,  liabilities  or  profits ;  that  each  company,  for  busi- 

ess  over  its  line  makes  its  ow^n  rates  independent  of  the 

thers,  and  for  business  over  the  lines  of  more  than  one  of 

he  defendant  companies,  such  companies  alone  make  rates 

nd  charges. 

The  answer  further  avers  tliat  the  road  of  the  Vicksburg 
md  Meridian  Railroad  Company  is  wholly  within  the  State 
^^)f  Mississippi ;  that  the  road  of  the  Vicksburg,  Sbreveport 
^^ind  Pacific  Railroad  Company,  extending  from  Delta  through 
^^lilonroe  to  Shreveport,  is  wholly  within  the  State  of  Louisi- 
-^ma;    that  through  shipments  of  freght  from  Monroe  and 
'^hreve[)()rt,  La.,  to  New  Orleans  are  made  by  the  Vicksburg, 
•Shreveport  and  Pacific  railroad  from  said  points  to  Delta,  j^ 
^he  Mississippi  river  opposite  Vicksburg,  from  which  point  it 
is  taken  to  New  Orleans  by  the  Louisville,  New  Orleans  and 
Texas  Raih'oad  Company;  that  the  rate  on  such  shipments 
is  made  by  these  two  companies  and  is  not  made  or  partici- 
pjited  in  l)y  any  party  to  this  proceeding  except  the  Vicks- 
hurg,  Slirevei)ort  and  Pacific  Railroad  Company.     The  de- 
fendants ask  that  the  complaint  be  dismissed. 

From  the  testimony  heard,  depositions  taken  and  read,  the 
imblished  rates  filed  with  the  Commission,  and  from  such 
statements  made  in  the  complaint  and  answer  as  are  not  dis- 
puted, the  facts  are  found  to  be  these  :  — 

1.  Th(;  c  >mplainajit  is  a  corporation  under  the  laws  of  the 
State  of  Louisiana,  composed  of  merchants,  traders  and  deal- 
ers in  cotton. 

2.  The  defendants  are  corporations  and  common  carriers, 
engaged  in  the  transportation  of  passengers  and  property  by 
railroad,  associated  and  advertising  themselves  together  as  the 
"Queen  and  Crescent  route."     The  Cincinnati,  New  Orleans 
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and  Texas  Pacific  Company  as  lessee,  operates  a  line  of  road 
335  miles  in  length  from  Cincinnati,  Ohio,  through  Kentucky 
to  Chattanooga,  Tennessee,  sometimes  known  as  the  Cincin- 
nati Southern  Railway.  The  road  of  the  Alabama  Great 
Southern  llailroad  Company  runs  from  Chattanooga  to  and 
througli  Georgia  and  Alabama  to  Meridian,  Miss.,  a  distance 
of  295  miles.  The  line  of  road  of  the  New  Orleans  and 
Northeastern  llailroad  Company  extends  from  Meiidian  to 
Xew  Orleans,  La.,  a  distance  of  196  miles.  The  road  of  the 
Vicksburg  and  Meridian  Eailroad  Company  extends  140 
miles  irom  Meridian,  Miss.,  to  Vicksburg,  in  the  same  State. 
The  line  of  road  of  the  Vicksburg,  Shreveport  and  Pacific 
Eailroad  Company  is  174  miles  long  from  Delta,  La.,  to 
Shroveporc,  La. 

3.  These  several  roads  maintain  separate  organizations. 
Their  roads  are  operated  in  harmony  and  as  a  continuous 
line  for  tlie  transportation  of  through  freight  or  passengers. 
Charleys  Shiff,  who  is  president  of  the  Cincinnati,  New  Or- 
hij^LiiH  and  Texas  Pacific  Railway  Company,  is  president  of 
(*ach  of  the  other  companies,  and  the  same  is  true  of  all  the 
general  officers  of  said  companii»s.  H.  Collbran  is,  or  was 
when  this  case  was  heard,  general  freight  and  passenger 
agent  for  each  of  the  roads  separately  and  as  such  made  the 
rat(^s  for  all.  These  genend  offic(u-s  have  but  one  salary,  for 
the  pnyiiK^nt  of  which  each  of  the  companies  contributes  in 
])ro])ortioii  to  its  earnings.  The  majority  of  the  capital  stock 
in  all  the  comjianies  is  owned  by  tlie  same  interest. 

4.  Th(^.  distance^  from  Meridian  over  the  Alabama  Great 
Soutliern  and  the  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific, th(^  *' Queen  and  Cresc(mt  route"  to  Cincinnati,  and 
thiMicc  l)v  their  ccmnections  to  New  York  is  1506  miles.  The 
distance  from  Mi'ridian  to  New  York  by  the  East  Tennessee, 
\'irginia  and  G(iorgia  railway  and  its  Eastern  connections,  a 
ro.id  competing  at  Miuidian  for  cotton  and  other  East-bound 
freight,  is  1,240  miles.  The  distance  over  the  Vicksburg, 
Shrevepoii;  and  Pacific  railroad  and  connecting  line,  the 
Louisville,  New  Orleans  and  Texas  railway  from  Shreveport 
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io  New  Orleans  is  409  miles,     Ovor  tlio  Texas  Pacific  rail-  ' 
way,  the  distance  from  Shrtveport  tu  N«w  Orleaus  is  328 
miles. 

5.  In  1859  liftj  per  cent,  of  the  tintire  cDttoii  crop  was  rr- 
ceiveil  ut  New  Orleaus.  In  187U-'7l  tUirty-tlireo  \»r  cent. 
i'oriiierly  all  cotton  receipts  were  baiidliK]  nt  New  Otluana. 

Tiie  cotf  on  movement  at  New  Orleans  for  khvuh  yufirs.  uom- 
pared  witli  tbu  cotton  erop  of  tlio  United  StatR»,  ilurUig  the 
same  period  waa: — 

rmiHiitlitii    Tropomon 

Gross  reeeiji  la  ii„_iiai,„  iifVoWI  CMnnif  lolAloTOp 
Year,     (.'rop  (bales).  al  oiXuk      ''wel*"''  "»   bnTidlod  In 

(gruse).      N .  Orleuna. 

leee-'T e,505,087       i,oio,i8o         fm,ir:r,        30.5         13.4 

18S5-'6 6,GT5,6fll  t.MB.OiJT  Mita.U'i  SU.D  17.9 

lB84-'5 5,706,165  l.flB7,BB7  U84.087  80.7  11.3 

ia83-'4 6,713,200  1,700,381  1,I0U,8TU  3U.U  10.3 

!882-'B 0,il4»,7iM  2.01S,fi»((  I3(i.2a0  an,0  18.6 

ia81-'8 5.456,048  1.373,170  1,1(M,8(IU  iHi.S  20.3 

188«-'l U,a03,75O  1.883.84a  I,417.«79  aS.fi  31.S 

'I'he  receipts  for  the  year  1HK7-K  wiinw  a  slifrht  deeline 
from  the  averfige  of  the  sevend  jirE^viuiis  yoara.  The  present 
faeilities  for  receiving,  forwarding  and  handling  cotton  at 
Now  Orleans  are  as  ample  aa  at  any  fnrnipr  period.  The 
iniTcaae  in  the  auiiual  crop  is  lai-t,"*iy  Wt'st  of  the  MisHissipi 
rivor,  whieh  brings  New  Orleans  neanr  to  thf  ceiitru  of  the 
cotton -growing  region. 

fi.  Of  the  cotton  carried  hy  thf  Now  Orleans  oml  North- 
eastern road,  95  per  cent.,  and  of  that  i^arried  liy  the  Vicks- 
hui^,  Hhreveport  and  Texas  Paeifin  Ittiitroad,  73  pi'r  cent.,  ia 
can-ied  to  New  Orleans.  Mori?  is  reoeiviwl  there  by  rail  and 
!.■«»  l»y  water  in  recent  years.  Cotton  is  carried  in  noiisidor- 
able  <piniititied  from  Mi*ridian  and  the  Hurronnding  cottun- 
■;n>winj5  districts  by  alt  railroads  to  Easti^rn  ports  and  mar- 
kets and  on  through  bills  by  way  of  Baltimore,  Newport 
News,  Drimawick,  Savannah  and  othoj'  South  Atlantic  ports 
to  Eastern  and  foreign  markets. 
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7.  The  earnings  of  the  New  Orleans  and  Northeastern  and 
of  the  Vicksburg,  Shreveport  and  Pacific  roads  are  above 
()l)eratiug  expenses.  They  are  not  and  never  have  been  suf- 
ficient for  the  payment  of  operating  expenses  and  interest  or 
fixed  charges.  The  New  Orleans  and  Northeastern  road  runs 
through  a  fiat  pine  wood  and  not  very  fertile  country,  passing 
several  miles  over  Lake  Pontchartrain  and  adjacent  swamps. 
Its  cotton  rates  from  Meridian  to  New  Orleans  are  suhstan- 
tiallv  the  same  as  the  rates  on  the  Illinois  Central  from  Jack- 
son  and  other  points  ecpially  distant  as  is  Meridian  from  Ncnv 
Orleans.  The  rates  lixcd  bv  tin*  Kailroad  Commissioners  of 
Mississi{)[)i  and  Alabama  betwcnm  interior  points  are  about 
the  same  for  the  same  distances  as  the  New  Orleans  and 
Northeast(nn  rates.  In  1887  eleven  per  cent,  of  its  tonnage 
was  cotton,  while  its  earnings  on  cotton  were  $117,775.00,  or 
24.7  per  cent,  of  its  total  levtaiuc  from  freight,  excludincij  re- 
ceipts from  company's  freight.  It  carried  that  year  32,349 
tons,  30,820  of  it  to  New  Orh»ans,  26,163  of  it  from  Meridian, 
4,603  of  it  from  local  stations.  Its  gross  earnings  and  oper- 
ating expenses  p(^r  mile  were  (excluding  taxes): 

In  1884,  earnings,  $3,048 ;  expenses,  $3,431. 
"   1885,         -  $3,502;         "  $3,041. 

"   1886,         *'  $3,373;        "  $2,716. 

**    1887,         *'  $3,631;         "  $2,820. 

It  was  built  in  1883. 

8.  TIh^  rates  from  Meridian  to  New  Orleans  over  the  New 
Orhvans  and  Northeastern  road  is  $2.00  per  bale  or  4.08  cents 
per  ton  ])cr  mile  on  compressed  cotton ;  on  uncompressed 
$2.25  per  bale.  From  Meridian  over  the  lines  of  the  Ala- 
bama Great  Southern,  the  Cincinnati,  New  Orleans  and  TexoH 
Pacific  and  Eastern  connections  to  New  York,  the  rate  is  59 
cents  per  hundred  pounds  or  .78  cents  per  ton  per  mile  on 
compressed  cotton.  To  Boston  and  Lowell  the  rate  is  64 
cents  per  100  pounds.  Of  the  through  rate  from  Meridian  to 
New  York,  Boston  and  Lowell,  **  Queen  and  Crescent"  roads 
receive  for  the  631  miles  distance  to  Cincinnati  32  cents  per 
100  pounds  or  1.01  cents  per  ton  per  mile. 
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9.  The  rntcs  of  tho  VickHbm^.  Sliroveport  nnd  Patrific  rnil- 
road  on  cotton  from  Shreveport,  Ln,,  to  New  Orkvins,  Now 
York  and  Boston  \viti'  from  Reittembcr  1,  ISHT.  tlio  diito  jit 
whicli  the  i-utton  scutiiui  be^iun,  to  Fclirntiry  1,  IHHH,  iiml  tini 
as  follows : 

From  Skrei:- port.  La.,  Sepfcmher  1.  1S87,  to  Fehruary  1,  1888. 
To  Now  OileaiiB,  Nhw  Yorlt,    .         Ilootun.      . 

V..B.&P.U.  It 17  ■J.'Si  '85  35 

IJnyond Ill  IH'  *i  M 

Total ai)  4.j  70  7.^ 

(Sl.SOpirlml-.) 

And  from  A/,>„rm<,  I.a..  h,-t,n:;,  Sf/jftimlx-  l,iaS7.«»(/  />f-wm- 
h.-r  H,  1H87. 

To  Ni>w  DrlrxiiiB.  Now  Yorli.  Itoslon. 

Cmnp.      Ui>ooni|i.         I'utii^resaiMl,     UiiuunipTueaedi 

V..aAP.  RH 30  37  18  12 

lioyond 10  VA  Til)  '  an 

ToUi 30  m  «3  87 

($1.50  ptT  Ijitlc.) 

On  DeceiLiliLT  8,  If^fi",  these  nitos  irero  lowered  as  follows : 

v..  8.  ftp 13  l.lj  13  13 

Unynnd 8  HJ  00  M 

Total 20  at  oa  «7 

(Pcrbalo.  ?1.00,) 

And  on  December  17  tbey  were  further  lowered  as  foHows: 

v..  9.  AP lOi  13  13  12 

Boyornl tij  a  45  TO 

Totnl 17  20  57  83 

(Per  bale,  85  cts.) 

And  on  February  1,  as  follows :  i 

V.,S.  AP D  13  18  12 

Beyond 5  7  4n  CO 

Total 14  20  -^7  03 

Per  bale,  70  etg.,  at  which  they  now,  Maroh  6,  1888,  stand, 
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The  all-rail  rate  from  Houston,  Texas,  to  New  Orleans,  a 
distance  of  3G0  miles,  is  $1.00  per  bale  compressed. 

10.  On  January  23  and  26  and  February  25,  1888,  ship- 
ments of  cotton  were  being  made  from  Vicksburg  to  New 
Orleans  over  the  Vicksburg  and  Meridian  and  the  New  Or- 
h^ans  and  Northeastern  roads  at  70  cents  per  bale,  while  the 
New  Orleans  rate  of  the  Meridian  and  Vicksburg  road  pub- 
lished January  23,  1888,  was  do  cents  per  bale.  The  rate  of 
the  New  Orleans  and  Northeastern  in  January,  1888,  by  the 
"  Queen  and  Crescent  route "  from  New  Orleans,  La.,  to 
Lawrence,  Mass.,  was  50  cents  per  100  pounds,  the  substan- 
tial equivalent  of  tin*  rates  by  water  to  the  same  point  with 
the  usual  allowance  for  difierence  in  time  and  insurance. 

Complaint  is  h(»re  made,  and  proof  ollered  in  support,  of 
unreasonable  chaiges  and  preferences  and  unjust  discrimina- 
tions. Tlie  discriminations  and  preferences  complained  of 
are  alleged  to  havci  diverted  to  New  York,  Boston  and  Lowell 
a  considerabh*  cotton  trade  which  otherwise  would  have  gone 
to  New  Orleans  from  INIeridian,  Miss.,  Shreveport,  La.,  and 
other  points  on  the  defendants'  roads. 

Much  more  tlum  lialf  the  cotton  crop  is  now  grown  in  the 
four  States  of  Ti»xas,  Mississippi,  Arkansas  and  Louisiana. 
The  centre  of  ])r()duction  is  thus  brought  nearer  to  New  Or- 
leans. (.\ipital,  ])ractically  without  limit,  is  there  available 
for  handling  cotton.  Store  houses,  presses  and  other  advan- 
tages and  facilities  for  handling,  receiving  and  forwarding 
are  ample.  Among  the  other  advantages  are  extensive 
wharv(  s  and  landings  at  which  inland  water  transportation 
and  railroads  from  tributary  cotton  fields  meet  sea-going 
transportation  to  Eastern  domestic  and  to  foreign  markets. 
With  thesti  comnu^rcial  advantages  the  receipts  of  cotton  at 
New  Orleans  which  in  1859 -'GO  were  nearly  one-half  (forty- 
five  per  cent.)  of  the  entire  crop,  and  in  1870-'71  one  third, 
but  little  (exceeded  one-fourth  of  the  crop  in  1880-'81  or  in 
any  subsequent  year.  Of  these  annual  receipts  not  more 
than  one-ludf  is  now  handled  in  presses  while  the  quantify 
passing  by  in  transit  annually  increases. 

The  sole  cause  of  this  falling  off  in  the  proportion  of  the 
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crop  aunually  received  at  that  city,  the  Cotton  Exchange 
finds  in  the  alleged  cotton-rate  discriminations  made  by  the 
defendants  against  New  Orleans,  diverting,  as  is  claimed,  a 
part  of  its  cotton  business  to  Eastern  cities.  In  nrging  this 
view  the  complainant  apparently  takes  no  account  of  the 
comparatively  recent  construction  of  several  all-rail  lines  of 
transportation  froni  Meridian  and  other  cotton-shipping 
points  to  Eastern  poi-ts  and  markets,  nor  of  the  construction 
of  railroad  linos  connecting,  through  the  ports  of  Vii^inia, 
Georgia  and  tho  Oarolinas,  with  wa'jer  lines  to  such  ports 
and  markets  or  foreign  ports.  In  thus  assigning  a  cause  for 
a  change  or  modification  in  the  direction  of  cotton  traffic  and 
nioveiiKMit  no  ac(!onnt  is  taken  of  extended  facilities  or  im- 
])r()veil  m(itliods.  Tlirough  these,  cotton  is  compressed  at 
inti'iior  towns,  railroad  stations,  and  in  transit.  When  not 
yi't  on  its  way  to  market  the  price  it  is  to  bring  maybe  made 
available  on  through  bills  of  lading  domestic  or  foreign  at 
the  county  town  next  to  tln^  cotton  field.  Such  facilities  and 
;icconnuodati(ms  were  formerly  to  be  obtained  only  in  New 
()rl(.'ans  or  some  other  of  the  large  cities.  That  city  is  not 
the  })lace  of  manufacture  or  ultimate  destination  of  the  cot- 
ton received.  It  is  cjvrried  there  for  distribution — to  be  for- 
ward(ul.  Like  other  business  this  is  largely  controlled  and 
(liiecttMl  by  economy  in  time  and  cost.  Any  estimate  is 
faultv  which  does  not  include  these  new  conditions  among 
th(^  cans(»s  infiueneing  the  movements  of  cotton  in  the  past 
fifteen  years. 

It  is  proven  that  the  defendant  companies  have  separate 
corporate  organizations ;  tlndr  lines  are  habitually  operated 
as  through  lines  for  through  business ;  the  same  man  who 
holds  a  gcnieral  office  in  one  holds  the  same  office  in  all  the 
companies,  and  receives  one  salary  which  is  paid  by  all,  the 
maker  of  rates  for  on(^  makes  rates  for  all,  the  majority  of 
stock  in  all  the  com])anies  is  owned  by  the  same  interest 
which  elects  boards  of  directors  for  all.  These  facts,  com- 
plainant insists,  show  a  combination  of  the  defendant  com- 
paiu(»s  under  one  control,  dominated  by  the  Cincinnati,  New 
Orleans  and  Texas  Pacific  Railway  Compapy.    It  insists,  too, 
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that  the  discriminations  and  disadvantages  complained  of 
result  from  this  combination  so  dominated  or  ruled. 

There  are  some  facts  in  the  relations  of  defendants  tend- 
ing to  show  such  combination  and  unity  of  control  as  might 
afford  opportunity  for  cori)orate  abuse.  If  Mr.  Collbran, 
freight  and  passenger  agent  of  all  the  defendant  companies, 
has  so  adjusted  the  rate  of  one  of  their  roads  as  to  take 
freight  East  by  Cincinnati  which  with  a  proper  adjustment 
would  go  by  New  Orleans,  the  change  so  affected  made  a 
difference  of  770  miles  in  the  length  of  the  haul  over  and  in 
favor  of  roads  represented  by  him.  Yet  it  was  possible  for 
Mr.  Collbvan  while  making  rates  as  the  officer  of  the  Vicks- 
burg,  Shreveport  and  Pacific  railroad  to  forget  that  he  held 
the  same  office  on  the  connecting  roads  to  Cincinnati  but  not 
on  the  connecting  road  to  New  Orleans. 

Let  th(i  existence  of  sucli  combination  be  conceded,  and 
there  is  no  evidence  that  one  of  tlie  d(»f(»ndant  companies  is 
more  responsible  for  its  (existence  or  its  acts  than  another. 
Any  one  of  them  is  as  mueh  responsible  as  another,  and  all 
are  alike  responsible  for  anything  done  against  the  provis- 
i(ms  of  the  Interstate  CommiM-et^  Act.  Whether  rates  and 
charges  are,  or  are  to  be,  made  by  the  companies  combined 
or  acting  separately  is  not  so  imi)ortant.  The  essential  re- 
ciuirement  is  tluit  liowov(»r  made  thc^y  must  be  reasonable  of 
themsc^lves,  and  be  so  fairly  adjusted  as  to  be  reasonable  in 
their  relations  to  each  other  and  in  their  results. 

In  this  proceeding  the  petition  is  for  equal  riiileage  rates 
on  (lotton,  and  that  no  rate  to  New  Orleans  from  cotton-ship- 
ping points  on  the  defendants'  road  shall  exceed  the  rate  per 
ton  per  mile  from  the  same  points  to  New  York,  Boston  and 
Lowell.  No  testimony  has  been  offered  on  behalf  of  the 
(complainant  as  to  the  relative  cost  of  construction  of  the  sev- 
eral roads  or  the  cost  of  moving  freight  equal  dista^es  over 
tliem.  We  are  without  better  evidence  or  information  as  to 
wliat  rates  would  be  relatively  reasonable  than  such  evidence 
as  is  afforded  by  comparison.  Applied  to  this  proceeding 
tlie  e(]ual  mileage  rate  asked  is  to  be  made  applicable  to  a 
line  less  than  two  hundred  miles  long  and  to  lines  more  than 
hL'Vi:nteon  hundred  miles  long.     ^,. 
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It  is  as  nearly  settled  as  anything  relating  to  railroad 
charges  can  be,  that  under  like  conditions  freight  can  be  prof- 
itably carried  long  distances  at  rates  proportionately  lower 
tlum  short  distances.  The  movement  of  freight  short  dis- 
tances is  necessarily  by  local  trains  with  frequent  stops,  and 
is  much  more  expensive  than  movement  by  through  trains 
over  long  lines.  There  are  some  items  of  cost  such  as  load- 
ing and  unloading,  which  are  common  to  long  and  short  hauls, 
«ind  which  make  a  considerable  item  in  the  cost  of  carrying 
a^hort  distances,  but  become  very  slight  when  apportioned  on 
Ijusiness  over  long  lines. 

The  rule  of  equal  mileage  rates  asked  for  would  often  pre- 
sent legitimate  competition  and  frequently  give  a  monopoly 
in  transportation  to  the  best  and  shortest  road.  Enforce  the 
"•^qual  mileage  rates  asked  for  at  Shreveport  and  not  a  bale  of 
cotton  would  pass  over  the  Vicksburg  and  Shreveport  road 
^o  Xew  Orleans,  for  the  Texas  Pacific  being  81  miles  the 
:^^horter  route  would  take  the  freight.  The  mileage  rate  over 
:it  v/ould  be  S7.48  less  on  the  car-load.  Put  it  in  force  at 
^Meridian  and  not  a  bale  of  cotton  would  go  East  over  the 
^lefendant  roads.  The  East  Tennessee,  Virginia  and  Geor- 
;5E,aa  being  260  miles  the  shoiier  route  would  take  the  freight 
^24.24  lower  per  car-load  than  its  longer  rival  under  the  equal 
^iiileage  rate.  In  view  of  such  results  the  equal  mileage  rate 
aule  insisted  upon  by  complainants  must  be  refused. 

In  support  of  the  alleged  unreasonable  rates  and  charges 

^rom  Shreveport  and  Monroe  to  New  Orleans,  the  spe2ifica- 

^ions  of  the  complaint  state  tlie  rates  from  these  points  to 

^Vw  Orleans  to  be,  in  proportion  to  distance,  higher  than  to 

Xew  York,  Boston  and  Lawrence  over  the  Vicksburg,  Shreve- 

])oi-t  and  Pacific  railroad,  and  the  s])ecifications  are  sustained 

bv  the  proof.     But  it  does  not  appi^ar  that  this  company  has 

authority  to  make  rates  to  any  of  the  points  named  beyond 

its  own  line,  or  that  it  is  ^^ponsible  for  the  through  rates 

except  to  the  extent  it  shares  in  thtnn.     The  connecting  roads 

responsible  in  part  for  these  through  rates  are  not  parties  to 

this  proceeding,  and  the  reasonableness  of  the  rates  in  "which 

th(^y  are  so  directly  interested  cannot  be  fairly  determined  in 

tlieir  absence.     Allen  v.  Loai.sv'dle,  AV^r  Alha))yi&  Chicago  li'y 
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Co.,\  Interstate  Commerce  Commissipn  Breports,621.  This  road, 
the  Vicksburg,  Shreveport  and  Pacific,  is  wholly  in  the  State 
of  Louisiana.  The  rates  from  Shreveport  and  Monroe  to  New 
Orleans  here  complained  of  are  rates  between  points  in  that 
State,  though  the  carrying  between  the  points  is  done  through 
.  the  State  of  Mississippi  and  over  the  Vicksburg  and  Delta 
.ferry,  between  the  two  States.  This  commerce  or  traffic  be- 
tween points  in  the  same  State,  the  defendants  by  counsel 
claim  is  not  interstate  but  "intrastate"  commerce,  subject  to 
regulation  by  the  State  of  Louisiana  and  without  the  juris- 
diction of  this  Commission. 

All  commerce  is  subject  to  regulation;  that  wholly  within 
a  State  and  subject  to  its  sovereign  power  by  the  State ;  that 
among  the  States  and  with  foreign  nations  and  not  wholly 
within  the  sovereign  power  of  any  one  State  by  the  United 
States,  for  the  reason  that  to  bo  effectual,  regulation  must  be 
uniform,  at  least  not  conflicting.  Commerce  between  Shreve- 
port and  New  Orleans,  while  crossing  on  the  ferry  between 
Delta,  La.,  and  Vicksburg,  Miss.,  is  not  subject  to  regulation 
by  the  State  of  Louisiana.  The  business  of  transferring 
fr(^i<^lit  by  the  ferry  between  the  two  States  is  interstate  com- 
merce. Gl(yacei<(er  Ferry  Company  v.  Coininonwealili  of  Pa,^ 
114  U.  S.,  19(5. 

AVliile  passing  through  Mississippi,  after  passing  from 
Louisiana,  this  commerce  is  interstate,  and  subject  alone  to 
interstate  regulation.  It  is  not  subject  at  any  place  between 
Shrev(»port  and  New  Orleans  to  regulation  by  both  the  State- 
and  the  Congress.  It  passes  by  continuous  carriage  from 
Louisiana  to,  and  through,  the  State  of  Mississippi.  It  is  not 
transportation  "  wholly  within  one  State."  It  is  subject  to 
re<.^ulation  by  the  provision  of  the  Act  to  regulate  commerce, 
and  the  Commission  has  jurisdiction  to  revise  the  rates  when 
the  ])arties  interested  in  them  are  before  it. 

Tl^o  only  remaining  question  is  the  reasonableness  of  the 
Meridian  and  New  Orleans  cotton  rates  on  the  New  Orleans 
and  Northeastern  road.  Practically  this  includes  the  whole 
cas'3  as  presented  in  the  complaint  against  the  defendants. 

To  protect  the  rights  of  shippers,  these  rates  must  be  rea- 
sonable of  themselves.    They  must  be  reasonable  and  equi« 
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table  in  their  relations  to  prevent  undue  prejudice  or  disad- 
vantage to  any  person  or  kind  of  traffic.  The  rates  from 
Jackson,  Miss.,  by  the  Illinois  Central  road  and  other  Missis- 
sippi points  about  the  same  distance  from  New  Orleans  as 
Meridian  are  substantially  the  same  as  the  Meridian  and  New 
Orleans  rates  in  question.  Neither  are  the  rates  complained 
of  excessive  in  comparison  with  the  rates  fixed  by  the  Bail- 
road  Commissioners  of  Mississippi  and  Alabama  for  like  dis- 
tances between  interior  Mississippi  and  Alabama  points.  But 
they  are  excessive  in  comparison  with  the  rate  from  Shreve- 
poit  to  New  Orieans  over  the  Vicksburg,  Shreveport,  Texas 
Pacific  road  and  connections,  which  is  twice  the  distance  (409 
mih's),  while  the  rate  is  one-fourth  less.  They  are  excessive 
in  comparison  with  the  Texas  Pacific  rate,  which  is  one-fourth 
less  for  328  miles  between  Shreveport  and  New  Orleans — 
nearly  double  the  distance ;  or  in  comparison  with  rates  from. 
Houston,  Texiis,  to  New  Orleans  3G0  miles,  which  is  but  half 
the  Meridian  and  New  Orleans  rate  for  nearly  twice  the  haul. 
The  share  of  the  New  Orleans  and  Northeastern  road  in  the 
throu«i;h  rate  70  cents  per  bale,  from  Vicksburg  to  New  Or- 
leans was  less  than  41  cents,  or  one  cent  more  than  one-fifth 
part  the  rato  in  dispute  over  the  same  road.  The  rate  of  this 
road  from  Now  Orleans  to  Lawrence  is  50  cents  per  100 
pounds,  of  which  its  proportion  for  the  carriage  over  its 
wliole  line  is  but  9  cents  per  100  pounds — less  than  one- 
f(.urth  the  rate  over  it  in  dispute.  It  is  true  that  these  very 
low  rates  are  greatly  the  result  of  water  competition  at  the 
points  of  shipment.  Yet  it  can  hardly  be  that  they  are  in 
.any  sense  remunerative,  as  we  must  believe  them  to  be,  if  the 
rates  complained  of  are  not  excessive  and  unreasonably  high. 
Some  of  these  low  rates  are  over  the  same  line  and  in  the 
direction  of  New  Orleans.  There  is  nothing  in  the  evidence 
to  show  that  the  cost  of  service  under  like  conditions  is  more 
ex[)(^nsiv(»  on  the  road  from  Meridian  to  New  Orleans  than 
on  tht?  roads  carr^dng  to  that  city  from  Shreveport  or 
Houston. 

As  cotton  is  carried  to  New  Orleans  to  be  forwarded  to 
Eastern  destination,  the  relative  rates  to  the  place  of  destina- 
tion from  Meridian  and  New  Orleans  is  significant  in  deter- 
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ininiiig  what  it  is  worth  to  the  Meridian  shipper  to  have  this 
cotton  ciirricd  to  New  Orleans.  For  the  purpose  of  forward- 
iiij^,  it  cannot  bo  woi-th  more  than  twenty  cents  per  100  pounds 
if  the  shipper  is  to  nuich  the  Eastern  market  at  the  same 
cost  by  way  of  New  Orleans  as  he  can  by  other  routes  from 
Meridian.  A  reduction  to  that  rate  does  not  seem  justifiable 
in  view  of  the  scant  earnings  and  earning  power  of  the  road. 
That  this  road  earns  little  more  than  operating  expenses  is 
not  to  be  overlookc^d,  but  the  fact  cannot  be  made  to  justify 
rates  grossly  excessive.  Wh(^rever  there  are  more  roads 
than  th(*  business  at  fair  rates  will  remunerate,  they  must 
rely  upon  future  earnings  for  the  retuni  of  investments  and 
pi'otits. 

In  the  opinion  of  the  Commission,  to  be  reasonable,  the 
rate  on  c()m})ressed  cotton  from  Meridian  to  New  Orleans, 
190  mih^s,  sliouhl  not  exceed  §1.50  per  l^ale,  which  is  the 
rat(?  on  one  ''f  tlie  associat*^  and  defendant  roads  from  Shreve- 
port  to  New  Orleans,  a  distanct^  of  409  miles.  No  testimonv 
has  been  oflered  or  heard  as  to  reasonable  rates  on  uncom- 
pressed cotton,  and  this  is  left  for  adjustment  by  the  de- 
fendants. 
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Et  mCE,  ROBINSON  and  WITHEKOP,  v.  THE  WESTERN 
NEW  YORK  AND  PENNSYLVANIA  RAILROAD 
COMPANY. 

M:-^  eanl  at  Washington  Septonil.oc  37,  188e.-Deeidfld  Novembor  30,  1888. 

-  '^'here  uiireaoonahleneBe  ol  Freight  rates  on  oil  in  car  loud  lota  Is  charged 

nil  short  loital  hnula.  for  example  troni  Tltuevlllo.  Pa.,  to  Buffalo,  N. 
v.,  aiiil  the  charge  Is  attempted  U>  be  suetuinod  on  a  comparisou  of  theeo 
rAt«8  with  mtes  on  what  ia  usuallv  an  inrerlor  grade  at  oil  transported 
frym  Titiisville  through  ISuffalo  to  Perth  Amboy,  N.  J.,  for  export, 
cbinfly  In  the  cars  ot  another  company,  and  It  appears  that  iipon  8uoh 
«lil|iiiionte  destiuod  to  Bnffalo  tbare  are  expensive  teriDiiial  charges, 
while  upon  such  ahipments  to  Perth  Anihoy  these  terminal  charges  are 
far  less  oonsildenible,  the  cirKiimetaiieBS  atid  eoiidltloiiB  which  control 
thu  makliie  of  the  rates  in  iiach  instaneo  are  auliStantially  dlsetmlliu-. 
~  111  arriving  at  what  is  a  just  and  reasunahla  rate  on  freight  transported  by 

a  csrrk'r  on  a  short  local  line  having  but  a  aniuU  volume  of  business, 
where  the  coat  of  trausportation  is  excoptioiiftlly  groat,  arising  from 
steep  gi'udes,  sparse  population,  and  light  traffic,  these  are  circuni- 
Btancas  and  conditions  of  controlling  weight  In  the  makiiig  of  the  rates 
and  nan  uot  ba  overlooked  when  a  question  ot  their  reasonable neee  Is 
tnvolveil,  aud  under  eucb  clrctuustant'eg  the  fact  that  an  independent 
pipe  line  from  Tltusville  to  IJulTalo  transpoits  oil  between  theso  points 
at  lower  rates  than  the  i'u.Ili'oiui  cioiupuiij-,  uonetitutus  no  juut  reajson  why 

the  railroad  company  should  l>e  required  to  reduce  Its  rates  to  those  of 
the  pipe  line. 
^-  Where  a  change  of  rates,  for  example  those  on  the  defendant's  line  in  this 
insuince,  would  involve  a  reduction  of  rates  on  the  Dunkirk,  Allegheny, 
Pittsburgh,  and  other  oompotlng  lines  not  parties  to  this  proceeding, 
and  unsettle  relative  rates*  In  a  large  eitent  of  torrltory.  such  a  change 
ought  not  to  bii  made  unless  based  Uix)n  mlefiuale  gTOunds. 
■4.  Tlie  tliarge  of  unjust  discrimination  ia  not  suet,iined  by  the  evidence  in 
this  case. 

J/'irk  J.  Ife'/irnnfj,  for  Petitioners. 

J.  I).  Hancock  and  Geurye  Zahrinkie,  for  Detcudant. 

EEPOBT  ASD  Ol'IKION   OF  I'HE   COMMISSION. 

ScHoosMAKEii,  Commisfiiotier  : 

The  complaint  alleges  that  tlic  car-load  rates  charged  on 
refined  petroleum  oil  carried  by  the  defendant  from  Titus- 
ville,  Peuueylvania,  to  Batfalo,  New  York,  are  unreasonable 
and  unjust.     The  petitioners  aver  that  the  rates  are  higher 
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than  the  traffic  can  afford  to  pay  on  account  of  the  competi- 
tion of  other  reliners  at  Buffalo,  and  that  they  are  relatively 
unjust  because  they  are  very  considerably  greater  than  the 
proportion  of  a  through  rate  accepted  by  the  same  carrier  for 
the  haul  to  Buffalo  on  shipments  of  oil  from  the  same  place 
to  Perth  Amboy,  on  New  York  harbor. 

The  material  facts  are  as  follows :  The  petitioners  have  for 
several  years  carried  on  business  as  refiners  and  shippers  of 
oil  at  Titusville,  Pennsylvania,  and  their  business  has  been 
large  and  increasing.  They  have  for  a  considerable  period 
shipped  from  ninety  to  ninety-five  per  cent,  of  the  refined  oil 
sent  from  Titusville.  For  several  months  before  the  hearing 
tU^y  were  the  only  shippers  of  refined  oil  from  that  place, 
the  other  refiners  having  ceased  the  business.  Their  ship- 
ments to  Buffalo  since  April  5,  1887,  have  averaged  about 
four  or  five  car-loads  per  week. 

The  shipments  of  the  petitioners  have  been  made  on  the 
road  now  owned  and  operated  by  the  defendant  during  the 
period  they  have  been  in  business,  a  dozen  years  or  more. 
The  defendant  company  has  been  in  control  of  the  road  only 
since  December  1st,  1887.  Prior  to  that  time  it  was  in  the 
hands  of  a  receiver  and  going  through  a  proceeding  of  fore- 
closure and  re-organization. 

Until  1884  the  tariff  rate  on  oil  carried  on  this  road  from 
Titusville  to  Buffalo  was  fifty  cents  a  barrel  in  car-loads,  and 
sometimes  thirty-six  cents  a  barrel,  but  rebates  were  allowed, 
reducing  the  actual  charge  to  twenty-five  cents  a  barrel.  In 
1884  the  open  public  rate  to  Buffalo  was  made  at  twenty-five 
cents  a  barrel.  This  rate  was  continued  until  the  Act  to 
regulate  commerce  took  effect,  April  5th,  1887,  when  new 
classifications  were  made  by  the  roads  generally,  and  oil, 
wliich  had  previously  been  in  a  commodity  class  with  a  spe- 
cial rate,  was,  by  all  the  roads  operating  in  the  same  territory, 
placed  in  the  fifth  class,  and  given  the  same  rate  as  other 
articles  in  that  class,  which  was  eight  and  a  half  cents  per 
hundred  pounds,  or  thirty-four  cents  per  barrel  of  four  hun- 
dred pounds.  That  rate  has  since  been  maintained  except 
for  a  brief  period,  during  which  it  was  nine  cents  per  htin- 
dred  pounds. 
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Wlieu  the  clussificiitioii  ami  rate  were  chnngod  the  CHr-loiul 
quiiuiity  w.is  iibso  chiiuged  fimiu  fifty  barrt'lt*  tn  Hixty  buri'uls 
to  tlie  car,  or  froiB  twoutj  tliuusiiiid  pouudu  to  twtsiily-four 
tliuu»imd  puiuida.  Tluu  cliiiiige,  ou  iiuuouiit  uf  the  hiko  ut  tL« 
cant  used,  luade  it  iiecusBarj'  to  dbck-load,  or  ]itace  tcii  barrcln 
ou  top  of  the  others,  and  to  iitjike  u»o  of  certaiu  luiiilmv  to 
support  aiid  hold  theui  in  their  pusitioua,  Thiu  entiaed  Home 
additional  espLHiso  to  the  tihipper,  atuountiuf;  to  ubout  a  ' 
dolhir  a  ciir,  iiiid  rt^jiiired  some  more  lubor  and  time  to  load. 

Tlie  Fittfs  from  Tituayille  to  Corry,  on  defendant's  liiie,  a 
distiiiice  of  twenty-eight  mOes,  is  twenty-eight  cents  a  barrfh 
To  some  pointB  nearer  Titusville  it  is  sixteeu  cents  and  twenty 
cents  a  baiTel.  The  rate  to  all  points  between  Corry  and 
Bufl'alo,  a  distance  of  ninety-two  miles,  is  the  same  as  to 
Buffalo,  The  distance  from  Titusville  to  Buffalo  is  one  hun- 
dred and  twenty  miles. 

Empty  barrels  carried  from  Buffalo  to  Titusrille  are  rated 
f<mrth  class  and  charged  ten  cents  per  hundred,  or  seven 
cents  per  barrel. 

The  testimony  does  not  show  the  extent  of  the  oil  businesB 
at  the  points  between  Titusville  and  Buffalo,  but  whatever  its 
amount  may  be  it  is  probably  shipped  to  those  points  by  tim 
jii'titionei-s,  as  there  are  no  other  shippers  of  refined  oil  from 
Titusville. 

The  pititloners  also  ship  refined  nil  in  consideralile  quan- 
tities to  Perth  Aniboy  for  export.  This  is  carried  by  the  de- 
findaiit  over  the  same  road  to  Buffalo  to  a  point  outside  the 
city  iind  there  delivered  to  the  Lehtgh  Valley,  by  which  it  is 
hauled  to  Forth  Aiuboy.  This  transportation  is  mostly  in 
<nrs  of  tile  Leiiigh  Valley  Company.  The  through  rate  from 
TitusviJle  to  Perth  Amboy  in  fifty-two  cents  a  barrel.  The 
proportii>n  of  the  rate  accepted  by  the  defendant  is  twelve 
cents  a  barrel  or  three  cents  a  hundred  pounds.  The  through 
rate  is  determined  by  the  conditions  of  competition  with  otbat 
line's  of  road  and  pipe  lines  carrjnng  from  the  same  territory 
to  the  same  destination  for  export.  The  distance  hauled 
fi'om  Titusville  to  Perth  Amboj  is  about  five  hundred  and 
fifty  mileB, 

The  syntem  of  roads  operated  by  the  defendant  consists  of 
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tLreo  divisions;  one  from  Emporium  to  Buffalo,  called  the 
Buffalo  Division ;  one  from  Rochester  to  Olean,  being  the 
nanow-giiugo  system,  and  called  the  Rochester  Division; 
one  from  Olean  to  Oil  City  and  from  Oil  City  to  Buffialo,  and 
from  Stonoboro'  to  New  Castle,  called  the  Pittsburgh  Divis- 
ion. The  Pittsburgh  Division  routes  are  two;  one  from  Oil 
City  to  Buffalo,  using  part  of  the  Buffalo  Division ;  and  one 
rid  Brocton,  called  the  Brocton  road.  Brocton  is  fifty  miles 
south  of  Buffalo  on  Lake  Erie.  The  shipments  by  the  pe- 
titioners are  over  the  Brocton  route  of  the  Pittsburgh  Divi- 
sion. 

There  are  other  roads  connecting  Titusville  with  Buffalo. 

The  Dunkirk,  Allegheny  Valley  and  Pittsburgh  Company 
operates  a  road  from  Titusville  to  Dunkirk,  where  it  connects' 
with  the  Lake  Shore  and  Michigan  Southern  road  and  the* 
New  York,  Lake  Erie  and  AVestern.  Both  the  Nickel  Plato 
and  the  Lake  Shore  run  parallel  with  the  defendant's  road 
from  Brocton  to  Buffalo.  All  the  roads  in  the  territory  are 
more  or  less  engaged  in  oil  transportation,  and  the  rates  arc 
the  same  on  the  roads  competing  with  the  defendant. 

There  is  a  pipe  line  from  Olean  to  Buffalo  through  which 
crude  oil  is  transported  to  Buffalo  and  there  refined,  and  this 
oil  comes  in  competition  vrvi\\  that  of  the  petitioners.  The 
pipe  line  is  under  indei)endent  control  and  the  defendant  has 
no  concern  in  it.  Its  charges  to  the  public  for  a  distance  of 
s(iventy  miles  are  stated  to  be  thirty-five  cents  a  barrel  for 
(;rude  oil,  but  the  cost  of  the  service,  with  a  reasonable  profit 
added,  is  probably  much  less. 

The  route  over  which  the  petitioners'  oil  is  transported  has 
heavy  grades  and  only  half  as  many  cars  can  be  hauled  in  a 
train  as  over  the  other  divisions.  At  one  or  two  points  the 
trains  are  divided  in  sections  on  account  of  the  grades.  For 
a  considerable  distance  the  country  along  the  road  is  thinly 
populated,  and  the  local  business  is  light. 

The  total  earnings  and  ex]>ense8  of  the  Pittsburgh  Divis- 
ion for  the  year  ending  Soi>tember  30,  1887,  as  given  in  the 
evidence,  were  as  follows: 

Tot.d  eaniinfrs  S480.():^2.R;') ;  total  operating  expenses, 
$-M5,-±o6.83 ;  tott.l  net  eaniiii.i;s,  $35,196.02.     The  gross  earn- 
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ings  from  nil  the  ilivisioua  of  tUe  system  for  the  same  time 
vere  $2,71(i,3S8.G7;  tlie  grosa  operating  expenses  were 
$2,231,330.03;  gross  net  earnings,  $485,052.03. 

The  wliole  tonnage  carried  was  3,254,874  tons.  Of  this 
amount  2,351,893  tons  consisted  of  coal,  lumber,  stone  and 
liine,  iron,  on;  and  bark,  all  bearing  low  rates,  being  siicth 
ciass  or  under. 

The  anuiiul  report  of  the  carrier  filed  with  the  Commission 
sim-e  the  Loariug  »howa  thu  following  results  for  the  year 
ending  June  30,  1888:  Earniugs,  «'2,y4i>,lU.';.y8 ;  operating 
cxpfuses,  $3,123,540.32;  net  income  from  operation,  $H25,- 
5(>j.(>(>;  deductions  from  income  for  interest  on  funded  and 
llonting  debt,  taxes,  reutuls  and  other  items,  8480,145.13; 
leaving  a  balance  of  $345,420.53. 

The  ontstiindiDg  mortgage  bonda  of  the  defendant  arn 
$8,500,000  of  tiret  mortgage  at  five  per  cent,  iuturest,  and 
$20,000,000  of  second  mortgage  at  three  per  cent,  for  first 
Gvv.  yeai-s  and  fuur  per  cent,  tbereafter.  The  outstanding 
stock  is  $20,000,000. 

The  question  of  the  rensonablenosa  of  the  rate  coraplaiupij 
of  is  to  be  dcterminei!  on  ali  the  tacts  of  the  case.  If  the  inter- 
tsts  of  the  petitioners  only  were  to  be  considered  it  woidd  be 
iui  fjtsy  n]:ilti>r  to  order  such  a  reduction  of  the  rate  as  would 
give  (ht-iu  hi'tter  iidvautages  In  the  Buffalo  market,  and  ren- 
der their  liusincss  more  profitable.  But  the  ricrhts  of  the 
carrier  and  of  its  creditors  and  shareholders  are  to  lie  re- 
spected aw  well  as  those  of  the  complainants.  The  complain- 
ants lijivc  the  right  to  he  protected  against  unreasonable  and 
unjust  ratps;  but  their  reasonableness  and  justness  must  be 
determined  not  alone  hy  the  exigiineiea  of  the  complainants' 
business,  but  with  due  regard  for  the  circumstanees  of  the 
earner  as  well.  The  rate  ehallenged  may  be  high  for  the 
distance  hauled  if  that  only  be  regarded.  It  is  also  high  aa 
compared  with  the  former  twenty-five  cent  rate,  and  it  is 
high  compared  with  the  proportion  of  the  through  rate  to 
Perth  Amboy  on  export  oil,  accepted  by  the  defendant.  Tlie 
argument  fnr  a  reduction  of  the  Buffido  rate  ia  mainly 
f'runndcd  upon  the  fact  of  the  former  Buffalo  rate  and  upon 
the  proportion  received  of  the  export  rate.     Neither  of  thes^i 


394  INTEllSTATE   COMMERCE  COMMISSION  REPORTS. 

however,  is  a  standard  by  which  to  determine  the  rate  in 
question.  An  explanation  of  both  those  rates  is  furnished 
by  the  testimony.  The  twenty-five  cent  rate  was  first  allowed 
as  a  secret  rebate,  while  the  established  rate  was  fifty  cents. 
It  was  afterward  made  an  open  rate  to  the  terminal  point, 
while,  according  to  the  custom  of  carriers  at  that  time,  higher 
rates  were  exacted  at  the  intermediate  points.  When  the 
Act  to  regulate  commerce  took  eftect  this  practice  became 
unlawful  and  could  no  longer  be  pursued.  The  rates  had  to 
be  so  adjusted  that  no  more  should  be  charged  for  the 
shorter  than  for  the  longer  haul.  In  making  these  adjust- 
ments carriers  had  the  right,  and  it  was  their  duty,  to  see 
that  their  re\«nues  should  be  suflicient  not  onlv  for  their 
operating  expenses  and  the  incidents  and  casualties  of  their 
business,  but  that  the  rights  of  their  creditors  and  share- 
holders should  be  regarded  so  far  as  might  be  practicable. 
In  view  of  all  these  considerations  the  carriers  in  the  whole 
territory  embracing  the  traffic  in  question  reached  the  con- 
clusion that  refined  oil  should  be  placed  in  the  fifth  class, 
and  that  it  should  bear  the  rate  of  other  articles  in  that  class. 
This  established  the  rate  for  the  haul  to  Buffalo  at  eight  and 
a  half  cvniH  per  hundrcid  pounds,  or  thirty-four  cents  per 
barrel.  The  defendant  probably  exercised  no  controlling  in- 
fluence in  establishing  the  classification  or  rate.  It  adopted 
them  in  common  with  other  earners  in  that  teriitorA^  and 
oth(T  poi-tions  of  the  country,  some  of  which  were  compet- 
itors. The  rate  of  thirtv-four  cents  thus  became  the  iiniforni 
rate  for  all  the  points  on  the  road  except  the  short  distance 
to  Corrv. 

The  through  export  rate  to  Perth  Amboy  was  fixed  by  the 
conditions  of  compc^tition  and  not  by  the  voluntary  choice  of 
the  rail  lines.  The  pipe-line  competition  in  crude  oil  refined 
at  the  seaboard  forc(?d  down  the  rail  r.'itcs,  and  a  very  low 
rat(i  became  necessary  in  order  to  meet  the  competition  in 
tlie  traffic.  It  gave  the  benefit  of  those  low  rates  to  the 
shi])pers  from  the  oil  regions  of  refined  oil,  and  enabled 
them  to  compete  in  foreign  markets  with  pipe-line  oil.  The 
petitioners  shared  the  advantages  of  these  low  rates  and 
are  large  shippers  of  expprt  oil.     The  division  of  the  export 
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rate  received  by  the  defendant  is  evidently  barely  sufficient 
to  cover  the  cost  of  the  movement  of  the  oil  over  its  road.  It 
would  be  palpably  unreasonable  to  require  shipments  to 
Buffalo  to  be  carried  at  that  rate.  It  woidd  be  destructive 
to  the  carrier. 

It  was  held  by  the  Commission  in  the  case  of  the  Detroit. 
Board  of  Trade  and  others  against  The  Grand  Trunk  Bail- 
way  Company  and  others  that  it  is  not  a  violation  of  the  law 
for  a  carrier  to  accept  a  less  division  of  a  through  rate  for 
traffic  going  over  its  road  than  the  charges  to  the  stations  it 
serves  ;  that  the  circumstances  and  conditions  are  substan* 
tially  different,  and  the  service  entirely  dissimilar.  The  rea- 
sons there  assigned  need  not  be  repeated.  This  case  illus- 
trates the  dissimilarity  of  the  conditions  and  of  the  service. 
The  haul  alone  is  nearly  identical.  But  the  export  traffic  is 
carried  mainly  in  cars  of  another  road.  Before  reaching  the 
terminus  in  Buffalo  they  are  taken  from  the  tracks  of  the  de- 
fendant by  the  Lehigh  Valley  Company,  and  hauled  to  their 
destination.  The  defendant  has  no  terminal  expense  and 
no  expense  for  delivery  or  collecting  charges,  and  the  empty 
ears  are  brouglit  back  and  delivered  to  it  again,  or  perhaps 
are  returned  loaded,  giving  it  a  haul  of  freight  over  its  own 
road. 

The  shipments  to  Buffalo,  however,  involve  considerable 
additicinal  expense.  They  must  be  taken  to  its  yards  and 
depots  in  the  city  for  delivery.  This  includes  the  use  of  its 
terminal  property  and  whatever  cost  may  be  incident  to  the 
ownership  and  maintenance  of  the  property  and  the  force  of 
employees  necessary  for  the  business  done.  All  portions  of 
the  traffic  accommodated  by  these  facilities  must  necessarily 
contribute  their  just  share  to  this  expense. 

As  the  oil  sliipped  respectively  to  Buffalo  and  to  Perth 
Ambov  is  destined  for  different  markets  and  is  not  at  all  in 
competition,  no  question  of  discrimination  or  prejudice  can 
arise.  It  is  also  shown  by  the  evidence  that  the  oil  sent  to 
liuffalo  is  of  a  superior  quality  to  the  export  oil,  and  may  for 
that  reason  bear  a  higher  rate. 

The  competition  in  the  Buffalo  market  with  oil  refined 
there  and  conveyed  in  a  crude  state  through  a  pip^  line  from 
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the  oil  region  is  urged  as  a  ground  for  the  reduction 'bf  the 
rate.  It  is  said  that  the  pipe  line  is  under  the  eontrol^of  the 
competing  parties,  and  that  the  cost  of  transpoiiation  *by  that 
mode  is  merely  nominal,  affording  the  petitioners'  compet- 
itors great  advantages  in  the  market.  Very  likely  the  pipe- 
line transportation  is  materially  less  expensive  and  the  oil  so 
convoyed  can  be  put  on  the  market  for  a  lower  price,  but  the 
testimony  throws  little  light  on  the  subject.  Whether  the 
petitioners*  sales  are  remunerative  or  not  does  not  appear. 
But  the  fact  appears  that,  notwithstanding  the  rate  com- 
plained of,  their  production  and  shipments  have  increased. 
The  rate  does  not  become  unlawful,  however,  by  reason  of 
the  pipe-line  competition,  nor  is  it  a  sufficient  argument  to 
compel  a  lower  rate.  The  rail-carrier  is  not  responsible  for 
the  pipe  line  nor  for  the  lower  means  of  transpoi*tatiou  it 
affords,  and  cannot  be  required  at  its  own  expense  to  make 
good  to  a  sliipper  disadvantages  of  location  or  of  cheaper 
facilities  for  reaching  markets  enjoyed  by  competitors.  It 
must  not  unnecessarily  or  arbitrarily  create  inequalities,  but 
it  is  not  bound  to  injure  itself  to  remove  differences  for  which 
it  is  not  responsible.  It  is  not  the  duty  of  a  carrier  to  regu- 
late markets.  If  by  reason  of  competition  in  transportation 
or  the  condition  of  markets  a  carrier  sees  fit  to  move  traffic 
at  very  low  rates  in  order  to  participate  in  the  busineHs, 
that  may  be  done  and  often  is  done,  but  that  is  a  very  differ- 
ent matter  from  compelling  it  to  reduce  all  its  rates  to  equalize 
comi)etition  between  shipi)ers  from  different  fields  of  supply 
and  by  different  and  unrelated  routes. 

The  point  was  made,  and  some  evidence  was  given  to  show, 
that  the  rate  was  made  at  the  behest  of  and  to  favor  the  pipe- 
line shi])pers,  but  the  i)roof  was  insufficient  to  establish  the 
fact.  Had  that  fact  satisfactorily  appeared  the  case  would 
have  presented  a  different  aspect. 

It  is  insisted  by  the  defendant  that  in  view  of  the  charac- 
ter of  the  route  over  which  the  oil  is  transported,  the  heavy 
grades,  the  small  number  of  cars  that  can  be  hauled  in  a 
train,  the  necessity  to  take  the  trains  in  sections  over  some 
of  the  summits,  the  comparatively  light  amount  of  traffic  and 
the  nature  of  most  of  the  traffic,  like  coal,  lumber,  iron,  and 
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lmil|PiecoHsai'ily  lieaiiiiK  luw  mtps,  nml  tlie  liPfivv  (uinU'd 
debt- of  thn  roiupaoy,  the  ratp  in  nueHtioii  in  I't^nHoualili.'  ninl 
just,  and  can  not  Ijb  lowored  with  jiistica  t»>  tlie  ertiripj.  It 
in  also  in^istud  that,  tixcnpt;  for  tim  nsvuniic  derived  frmu  tlit^ 
uther  diTisiouB,  the  rntes  oil  this  (liviiiii>ii  would  liuve  to  lie 
increased  to  maintain  tbe  propertv.  Tlioro  is  force  in  tb^tie 
considerations.  The  particulai-s  enumernted  ar*  elemente  in 
arriving  at  tlie  reason  a  blen  ess  of  a  rate,  and  Kan  not  be  arbi- 
trarily disregarded.  In  tlie  abBence  of  other  controlling  tac- 
tors  they  may  determinu  tlitf  question.  They  have  that  effect 
to  a  large  extent  in  thiK  c-asti. 

The  conditions,  howuvcr,  may  change  so  that  a  lower  rat« 
might  be  wurruutwl.  The  report  tUod  by  tli«  defcndiint  with 
the  Comniissiuu  and  covering  a  pt-riixl  nine  niontlm  Inter  tlinii 
the  exhibits  in  e\-ideno6,  shown  h  nrntfirial  inipiovemeiit  in  its 
if.-veiiuf.s.  It  is  to  be  prmiuincd  that  the  (h'feiidaiit  will  reo- 
o;j;niiie  the  propriety  of  givini;  its  patrons  the  beneltt  of  a  re- 
duetion  as  soon  as  it  can  reasonably  be  made. 

Another  consideration  is  not  to  be  ovfrlooked.  A  reduc- 
tion of  the  rate  on  the  defendants  roud  wonld  liccissurily 
occasion  n  reduction  on  thp  Duulcirk,  A]l*»gln'i)y  Viilb^y  ami 
Pittsburgh  n>ad  and  an  other  competing  roadn.  A  like  re- 
duction would  also  be  required  to  divers  points  reached  by 
other  lines,  to  which  the  snini'  rate  is  made  as  to  BiiSklo. 
Those  earriera  have  not  bccu  hcanl,  und  injustice  might  he 
done  to  them.  The  ratos  in  that  t«rritory  are  w)  related  on 
the  diflerent  roads  that  a  eliange  on  one  unxtHtlott  iithvi-s.  A 
cliaiige  requires,  therefore,  consideration  and  caution,  and 
should  be  based  on  adequate  grounds. 

A  point  was  mada  respecting  the  additional  expense  of 
deck-loading.  It  is  not  a  vt'ry  important  item.  But  a  car- 
rier in  defining  a  car-load  and  fixing  the  rate  should  furnish 
a  car  adapted  to  carry  properly  the  quantity  designated,  and 
not  put  the  shipper  to  any  expense  to  fit  up  the  cftr.  Tliia 
expense  would  seem  to  be  in  excess  of  the  tariff  rate  and  un- 
lawful. 

Upon  all  the  facts  of  the  case  the  conclusion  of  the  Com- 
mission ia  that  the  rate  complainod  of  is  not  shown  to  be  un- 
reasonable, and  the  complaint  is  therefore  not  sustained. 
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SECOND   ANNUAL    EEPORT 


OF  TUB 


INTERSTATE  COM^IERCE  COMMISSION. 


Hon.  William  F.  Vilas, 

Secretary  of  the  Interior: 

Siu:  The  uiidersigned,  Commissioners  appointed  tinder 
tlio  Act  to  regulate  commerce,  approved  February  4,  1887,  in 
submitting  this  their  Second  Annual  Report  as  required  by 
till*  twenty-lirst  section  of  said  Act,  have  the  honor  to  say : 

From  the  best  information  now  available,  the  railroad 
mileage  of  the  country  on  the  30th  day  of  June,  1888,  is  es- 
timated at  152,781,  of  which  2,312  miles  have  been  completed 
and  brought  into  operation  within  the  six  months  preceding 
that  day.  The  railway  construction  in  1886  was  8,471  miles; 
in  1887  it  was  12,688  miles.  The  number  of  corjiorations 
represented  in  the  mileage  is  1,251,  but  by  n^ason  of  leases 
or  other  contract  arrangements  many  corporations  hold  con- 
trol of  and  operate  one  or  more  roads  owned  by  other  cor- 
j)()rati()iis,  and  the  whole  number  making  reports  of  operation 
at  the  date  named  was  665. 

WHAT   CARUIERS   ARE   SUBJECT  TO   THE  ACT. 

The  carriers  who  are  subject  to  the  Act  are  those  who  are 
**  engaged  in  the  transportation  of  ])assenger8  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  control,  management, 
or  arrangement,  for  a  continuous  (»arriage  or  shipment,  from 
one  States  or  Teriitc^rv  of  the  United  States  or  the  District  of 
Columbia  to  any  other  State  or  Territory  of  the  Unfted  States 
or  tlie  District  of  Columbia,"  etc. 

There  are  many  railroads  whose  lines  are  entirely  within 
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the  limits  of  a  single  State  or  Territory  which  are  controlled 
or  managed  with  complete  independence,  but  it  is  doubtful 
if,  with  the  exception  of  the  municipal  street  and  elevated 
roads  and  such  roads  as  are  purely  adjuncts  of  mines  or 
other  local  interests,  there  is  one  which  does  not  to  some  ex- 
tent engage  in  interstate  traffic.  All  of  them  have  traffic 
arrangements  of  some  sort,  under  which  they  issue  passenger 
tickets  over  other  roads,  or  honor  those  which  other  carriers 
issue,  or  issue  or  accept  through  bills  of  lading,  Or  in  some 
other  way  participate  in  interstate  business.  To  render  the 
roads  most  useful  to  the  stockholders  and  most  convenient 
to  tlie  public,  this  becomes  a  necessity.  But  when  this  is 
done  by  any  road,  the  Commission  understands  that  the  Act 
to  regulate  commerce  appUes  to  the  party  operating  it ;  that 
such  pai-ty  should  respond  to  the  call  for  an  annual  report, 
and  in  the  management  of  its  interstate  business  should  con- 
form to  the  principles  which  the  Act  prescribes. 

There  may,  nevertheless,  be  some  question  as  to  the  right 
of  a  State  road  which  engages  in  interstate  traffic  to  restrict 
its  participation  at  pleasure,  and  thereby  escape  obligations 
which  the  Act  imposes. 

In  the  performance  of  its  duties  during  the  past  year  it 
has  been  made  apparent  to  the  Commission  that  the  opinion 
is  prevalent  in  many  quarters  that  railroad  companies  whose 
linos  are  wholly  within  a  single  State  and  are  managed  inde- 
pi  lulently  are  not  subject  to  the  Act  to  rejmlate  commerce, 
except  in  so  far  as  by  entering  into  joint  arrangements  with 
other  companies  they  engage  in  interstate  traffic,  and  that 
even  in  such  cases  the  regulation  to  which  they  are  subject  is 
limited  to  the  traffic  which  is  covered  by  the  joint  arrange- 
ments. 

In  numerous  cases  the  officers  of  such  companies  expressed 
surprise  when  they  were  called  upon  to  make  the  annual 
report  contemplated  by  section  20,  and  were  at  first  inclined 
to  insist  upon  their  legal  right  to  exemption.  But  the  right 
of  Congress  to  require  from  any  corporation  or  organization 
which  to  any  extent  is  engaged  in  interstate  commerce  a 
report  upon  such  commerce,  and  upon  all  matters  respecting 
the  conditions  and  the  work  connected  therewith  which  it 
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may  be  important  to  have  known,  in  order  that  the  commerce 
may  be  most  intelligently  and  effectually  regulated,  would 
seem  to  be  very  clear.  And  if  any  report  may  be  required  it 
would  seem  equally  clear  that  it  may  be  made  to  cover,  in 
the  case  of  a  carrier  whose  line  is  entirely  within  a  State,  all 
the  particulars  in  respect  to  organization,  capital,  debt  und 
working  operations,  which  carriers  whose  lines  are  interstate 
are  required  to  furnish. 

State  traffic  and  interstate  traffic  are  so  intimately  and  in- 
separably blended  in  the  ])rovisions  which  the  carriers  make 
therefor ;  in  the  carriage,  the  management,  the  handling,  and 
the  rates  imposed  upon  the  one  are  so  likely  to  affect  those 
charged  upon  the  other,  that  for  the  proper  regulation  of 
either  species  of  traffic  as  carried  on  by  a  carrier  engaged  in 
both,  it  is  indispensable  that  a  complete  exhibit  as  to  both 
shall  be  made.  And  it  is  but  just  to  say  here  in  behalf  of  all 
the  carriers  who  were  first  inclined  to  object  to  making  a 
report  that  when  its  importance  was  presented  to  them  in  cor- 
r(\sp()ndence,  and  especially  the  desirability  of  making  the 
raih-oad  statistics  throughout  the  entire  country  as  complete 
as  possible,  not  merely  for  the  immediate  objects  of  the  Com- 
mission but  for  the  pui'])oses  of  permanent  public  record,  a 
courteous  response  was  in  general  made  and  a  report  fur- 
nisluHl  or  a  promises  of  it  given.  The  work  of  the  statistician 
was  n(>vertlieless  very  much  delayed  by  the  necessary  cor- 
respondence, and  even  yet  it  is  not  so  complete  as  it  would 
liave  Ix^en  if  all  the  companies  had  recognized  fi'om  the  first 
tliJit  the  obligation  to  make  report  existed. 

Another  topic  in  this  connection  which  has  been  the  sub- 
ject of  thought  concerns  the  responsibility  of  a  carrier  oper- 
ating a  State  line  when  for  any  reason  in  participating  in 
interstate  traffic  it  elects  to  limit  the  participation  to  one 
or  to  a  few  species  of  traffic.  The  claim  has  been  made 
by  some  carriers  that  the  participation  may  be  limited  or 
extended  at  pleasure ;  that  they  may  form  traffic  arrangements 
for  some  classes  of  business  and  decline  to  make  them  as  to 
others,  and  that  over  their  discretion  in  the  matter  there  can 
be  neither  control  nor  supers'ision.      The  fact  that  traffic 
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arrangements  and  joint  rates  must  necessarily  be  the  subject' 
of  n(»gotiation  and  agreement  between  carriers,  and  that  no 
antliority  has  in  terms  been  confen*ed  by  Liw  for  the  making 
of  joint  ratos  for  them  against  their  will  is  supposed  to  be 
conchisivo  in  favor  of  this  view. 

Tli(*  Coiuniission  has  not  believed  this  view  to  be  correct. 
It  has  believed  and  still  believes  that  when  a  carrier  is  en- 
^jii^od  in  int(  rstate  commerce  to  even  a  limited  extent,  it  must 
con'l net  such  commerce  under  the  requirements  of  the  Act. 
11  must  not  give  undue  or  unreasonable  preferences  or 
;i(lv;r.it.iu:(^s  to  any  particular  description  of  traffic;  it  must 
n  11*01(1  n^asonable,  proper  and  equal  facilities  for  the  inter- 
('lian^(^  of  traiKe;  it  must  not  be  guilty  of  unjust  discrimina- 
tion. Now,  if  one  species  of  traffic  were  provided  for  by  a 
common  arrangement  between  two  or  more  roads,  and  the 
s;im(^  loads  slioiild  decline  or  for  any  reason  neglect  to  make 
corresponding  arrangements  in  respect  to  traffic  that  would 
be  comp^litivo,  tlie  unjust  discrimination  would  in  some  cases 
])(i  very  plain.  AVhenever  it  should  appear  a  violation  of  law 
Avonld  l)t^  e(]ually  plain,  and  the  party  \vronged  would  clearly, 
it  is  belifned,  be  entitled  to  legal  remedy.  But  when  the' 
])r()per  rt»niedy  came  to  be  considered  it  might  possibly,  on 
inv(  stigatiou,  appear  very  plain  that  nothing  would  give 
efVectual  relief  except  a  requirement  that  the  carriers  guilty 
of  tlu^  wrong  should  carry  the  competing  traffic  at  rates  pre- 
scribcMJ  for  them,  but  measured^  nevertheless,  by  those  which 
th(\v  themselves  had  established  for  the  traffic  they  had 
undertaken  to  favor. 

If  this  may  not  be  done  the  law  against  unjust  discrimina- 
tion might  in  a  great  many  cases  be  rendered  futile,  and 
favoritism  bo  practiced  by  interstate  carriers  at  discretion. 
But  unjust  discrimination  might  not  be  altogether  limited  to 
cases  like  those  supposed;  it  might  be  practiced  in  refusing 
to  make  joint  rates  for  a  traffic  not  competitive  to  any  that 
was  [ictually  provided  for  by  the  joint  arrangements.  The 
Act  a]iplies  to  the  carriers  as  legal  entities  and  prescribes  for 
them  the  obligation  of  relative  fairness,  and  when  it  is  made 
to  appear  that  thoy  are  guilty  of  subjecting  "any  particular 
species  of  traffic  to  any  undue  or  unreasonable  prejudice  or 
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disadvantage  in  any  respect  whatever,"  it  intends  that  the 
wrong  shall  be  corrected.  It  does  not  apparently  intend  that 
the  carriers  shall  be  at  liberty  to  make  provision  for  every 
branch  of  trade  but  one  and  leave  that  one  to  be  crushed  with 
a  burden  of  successive  and  combined  local  rates.  In  all  this 
there  is  no  hardship  whatever  to  the  carriers.  The  rule  pre- 
scribed by  the  statute  is  one  of  common  justice,  and  the  more 
fully  it  is  complied  with  the  greater  will  be  the  claim  of  the 
carriers  upon  the  public  favor.  It  is  a  rule  that  ought  to  be 
voluntarily  applied,  regardless  of  any  requirement  of  law  on 
the  subject. 

In  one  case  decided  by  the  Commission,  it  appeared  that  a 
railroad  company  chartered  for  the  building  of  a  short  road 
wholly  within  one  State,  had  built  and  was  still  owning  it, 
but  had  never  provided  itself  with  rolling  stock,  and  never 
itself  operated  the  road.  Instead  thereof  the  road  was  used 
and  operated  as  a  mt^ans  of  conducting  interstate  traffic  from 
certain  coal  mines  upon  it  by  com])anies  owning  connecting 
interstate  roads.  Owners  of  other  mines  on  the  short  road 
offered  interstate  traffic  for  carriage  and  it  was  refused  on  the 
claim  that  the  road  was  not  subject  to  the  Act  to  regulate 
commerce.  The  Commission,  on  complaint  being  made  to 
it,  held  this  claim  to  be  unfounded.  It  was  its  opinion  that 
the  road  thus  used  was  one  of  the  instrumentalities  of  inter- 
state commerce,  and  the  carriers  operating  it  in  respect  to 
the  traffic  offered  them  were  subject  to  the  same  responsi- 
bilities and  duties  that  they  would  be  if  in  ownership  it  con- 
stituted a  part  of  their  lines.  This  decision  was  promptly 
accepted  and  conformed  to,  and  the  cause  of  complaint  was 
thereby  removed.  * 

Some  further  suggestions  upon  this  general  subject  will  be 
found  in  subsequent  portions  of  this  report. 

EXPRESS    COMPANIES. 

In  the  first  annual  report  of  the  Commission  attention 
was  called  to  the  carriers  who  conduct  the  express  business 
of  the  country.  It  was  then  stated  that  of  these  carriers 
there  are  several  classes.     Some  are  parinerships  or  joint- 
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stock  assoriatioTis,  Avhilo  some  are  c^orporations  either  spe- 
rially  chartered  or  cr<'ated  under  the  authority  of  general 
incorporatiou  acts.  All  tliose  liavo  their  several  names  as 
express  coiiii)aiiies,  and  as  such  they  make  bargains  with  the 
lailn^ad  conipanii^s  for  tlie  transportation  of  their  freight 
and  of  their  a;j;ents  at  a  compensation  agreed  upon.  This 
compensation  is  likely  to  be  a  definite  share  in  the  gross 
leceipts  from  th(i  traffic ;  and  each  of  the  several  express 
companies  has  a  territory  of  its  own,  so  that  each  railroad 
(company  carries  the  freiglit  and  the  agents  of  one  only. 

It  was  furtlier  stated,  however,  that  certain  of  tli^  railroad 
companies  had  undertaken  to  do  the  express  business  on 
th(Mr  own  lines  tlirough  their  own  agencies.  Tlie  Baltimore 
:ind  Oliio  did  this  for  a  time,  and  then  sold  the  business  to 
one  of  the  existing  express  com]>anies.  Some  of  the  west- 
ern raih'oads  combine  for  the  purpose,  and  for  convenience 
cr(\ite  a  nominal  corporation  to  do  the  business  over  their 
several  lines  and  divide  the  net  proceeds.  In  organization 
and  general  methods  this  corporation  resembles  some  of  the 
fast  freight  lines  of  the  country,  the  railroad  companies 
1)(  ing  tlie  nominal  corporators,  and  the  business  done  being 
in  oYcry  scMise  railroad  business,  though  for  convenience 
carried  on  by  the  several  companies  through  a  common 
a«j;(Micv. 

It  was  further  pointed  out  that  there  is  no  recognized  dis- 
tinction between  what  shall  be  considered  express  freight 
and  what  not,  (except  that  which  concerns  the  method  of 
transportation.  Express  freight  is  commonly,  though  not 
always,  taken  in  cars  attached  to  passenger  trains,  and,  how- 
evt^r  taken,  it  is  (expedited  beyond  what  is  possible  with 
freight  in  gencn-al;  any  freight  is  taken  express  for  which  the 
owiu^r  consents  to  pay  the  charges.  These  charges  are  much 
gr(^at(M*  tlian  ar(^  made  upon  ordinary  freight  of  like  or  simi- 
lar kind. 

Tli(»  Commission  then  proceeded  to  state  and  to  consider 
tli(»  (pn^stion  whether  this  ex])ress  business  was  subject  to 
regidation  under  tln^  Act  to  rc^gulate  commerce.  The  objec- 
tions made  thereto  by  the  several  express  companies  on 
groumls  of  convenr^uce  were  c<msidered  and  pronounced  to 
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be  of  little  force.  The  further  and  more  important  question, 
whether  the  language  of  the  Act  by  fair  construction  applied 
to  them  was  not  found  to  be  easy  of  solution.  So  fa^  as  the 
business  was  done  by  the  railroad  companies  themselves, 
either  directly  by  their  managing  officers  or  indirectly  and 
.  through  nominal  corporations  created  for  the  pui'pose,  the 
'  Commission  believed  it  was  subject  to  their  regulation,  but 
it  did  not  think  that  the  terms  of  the  Act  were  sufficiently 
clear  to  warrant  its  asserting  jurisdiction  over  the  express 
companies  which  are  independent* of  the  railroads.  In  con- 
clusion it  was  said : 

The  Commisftion  is  of  opinion  that  the  question  is  one  which  Congrejw 
oiifjht  to  put  boyoiid  question,  b}'  oitlior  expressly  or  by  designation  inelud- 
inj;  the  oxpross  conij^anies,  or  l)y  excluding  tliem.  Tho  railroad  companies 
tiiat  see  lit  to  do  th<'ir  own  express  business  ought  not,  either  as  n^pects 
prinoipli^s  or  methods,  to  bo  subjected,  in  the  managenieut  of  such  business, 
to  any  ditTerent  control  or  regulation  from  that  wliich  the  indopendeut  ex- 
press conipani(^s  of  the  coiniiry  are  recpiired  to  ol»ey.  If  the  latl4?r  are  not 
within  the  contemplation  of  the  A<*t  to  regulate  commerce,  all  express  busi- 
ness, by  whomsoever  carried  on,  should  l>e  excluded.  Justice  to  the  public, 
art  well  as  to  that  business,  demands  that  it  be  governed  throughout  tho 
country  by  rules  of  general  application,  which  shall  not  be  dependent  on 
mere  forms  or  on  the  will  of  those  who  happen  to  bo  hi  the  control  of  the 
railroads,  and  tluMvfore  have  the  power  to  determine  by  what  agencies  this 
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important  portion  of  the  business  of  the  roads  shall  be  conducted. 

I'ho  subject  thus  brought  to  the  attention  of  CongresR 
has  not  since  then  in  any  manner  been  taken  in  hand  by  the 
Commission.  It  has  refrained  from  exercising  such  juris- 
diction as  it  possessed,  for  the  reason  that  a  limited  and  sec- 
tional regulation,  when  the  great  mass  of  the  business  was 
not  touched  by  the  rules  established,  would  be  at  best  of 
little  value,  and  might  seem  unjustly  to  put  the  business 
rcLifulated  at  relative  disadvantage  to  that  which  did  not  sub- 
mit to  the  like  control.  Nor  has  the  subject  in  the  mean- 
tiiiK^  been  acted  upon  by  Congress. 

In  a  general  way  it  is  known  to  every  citizen  that  the 
express  business  of  the  country  aggregates  an  enormous  vol- 
ume. What  this  aggregate  is,  however,  is  not  knowiiy  and 
there  are  no  statistics  in  any  public  office  which  purport  to 
give  it.     The  national  census  does  not  show  it;  it  is  not 
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reported  to  Congress.  By  far  the  larger  propoi*tion  of  all  this 
business  is  done  upon  the  railroads  of  the  country,  and  by 
the  use  of  facilities  which  railroad  companies  supply.  The 
jstate  gives  permission  to  build  the  roads;  it  employs  the 
fiuiuent  domain  to  compel  private  citizens  to  submit  to  their 
being  built  across  their  lands,  and  it  subjects  the  franchise 
to  the  condition  that  the  persons  and  the  property  of  the 
people  shall  be  impartially  and  at  reasonable  rates  trans- 
l)c)rted  on  the  roads  when  they  are  buUt.  The  express  eom- 
puny  takes  advantage  of  the  State  grants  and  super-imposes 
an  additional  bui'den  upon  the  eminent  domain  for  the  ben- 
efit of  a  business  which,  though  resembling  the  ordinary 
business  of  a  carrier  by  rail,  is  yet  so  far  distinct  that  it 
escapes  the  restrictions  which  are  imposed  upon  such  carrier 
as  completely  as  if  it  were  in  no  manner  dependent  upon 
the  sovereign  grants  for  the  means  whereby  it  may  be  car- 
ried on. 

The  founders  of  the  express  business  probably  never  con- 
templated its  present  growth  in  volume,  or  its  expansion  in 
subjects  and  methods.  It  began  with  the  carriage  of  money 
and  other  valuable  packages  or  parcels  which  coidd  not  be 
e(»nveiiieiitly  or  profitably  sent  as  freight;  and  though  freight 
was  also  taken  express  Avhere  special  care  or  charge  was 
Heeded,  yet  the  business  in  the  carriage  of  freight  proper  was 
for  a  hmg  tiiue  of  comparatively  little  importance,  and  the 
])r<>vision  for  it  was  meagre  compared  to  what  it  now  is. 
The  ordinary  arrangements  of  tlio  railroad  company  were 
snp])osed  to  be  adecpiate  to  the  demands  of  freight  trans- 
]>ortation,  and  the  services  of  the  expressman  were  not  de- 
manded in  respect  of  it. 

The  wliole  character  of  the  carrying  business  of  the 
country  has  greatl}"  changed  since  the  express  business  had 
its  origin.  Time  has  beconn^  a  far  more  important  factor 
tiian  it  was  th(»n ;  many  kinds  of  business  have  sprung  up  to 
whieli  sj>eedy  delivery  is  of  vital  inipoi*tance.  Of  these  the 
business  of  <lealing  in  fresli  fruit  and  vegetables  is  perhaps 
most  cons]ncuoas;  the  fruits  of  the  Gulf  Htates  are  sold  in 
<*verv  Northern  State  as  well  as  in  Canada,  and  those  of 
California  find  their  way  to  the  Atlantic   seaboard.     Fresh 
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lisli  and  ovstcrs  also  find  markets  thousands  of  miles  from 
wlicro  tliev  arc  taken.  But  these  must  be  handled  with  care 
and  (h  livcred  promptly,  or  they  suffer  depreciation  and  per- 

ha]  s  tot.il  loss.  The  merchant  in  the  interior,  who  formerly 
ro;)!  iiishcd  his  stock  twice  in  the  year,  keeping  necessarily 
a  ciULsiderable  capital  invested  in  goods  that  might  not  find 
a  ]'i.ivhasor,  now  finds  it  to  his  advantage  to  order  his  goods 
ditV  1  •}'  day  to  meet  the  immediate  demands  of  his  custoiuoi"H, 
wliiuii  he  can  only  do  by  the  aid  of  a  delivery  more  prompt 
than  that  which  the  freight  lines  aftbrd.  These  are  only  illus- 
trations of  the  general  truth  that  time,  in  the  transportation 
business  of  the  country,  has  become  a  factor  of  vastly  more 
importunce  than  formerly,  and  that  the  agency  which  makes 
speediest  delivery  is  lik(^ly  to  ho  the  one  called  into  requisi- 
tion, (iven  though  its  charges  niay  be  much  the  greater. 

It  thus  happ(^ns  that,  in  resjxict  to  a  very  large  proportion 
of  the  freight  which  is  olFenul  f<jr  transportation,  the  railroad 
company  and  the  ex])ress  coni])any,  though  not  antagonistic, 
stiil  occupy  tlie  position  of  competitors.  Thus,  if  garden 
vogi^tabU^s  an*  to  be  taken  from  jin  inteiior  point  to  one  of 

thr  seabojird  citi(*s,  the  railrojid  (•om])any  oflers  to  take  it  as 
ordinarv  freight    at    a    nxir   named,  say  twenty-five  cents  a 

k.  i  '  '  •'  ftp 

huiidiT'd  pounds,  and  dclivtu*  it  by  trains  which  average,  per- 
ha))s,  ii!'t(H^n  miles  an  hour,  at  its  station  in  the  city  of  desti- 
nation, where  the  consigned'  can  call  and  obtain  it.  The 
<;xpross  com])any,  <^n  tlu^  otber  hand,  oilers  to  ccmvey  it  for 
a  coijipcnsation  ]M>rlia])s  tour  tinirs  as  grciat,  by  trains  aver- 
aging tliirty  or  forty  mii(*s  an  liour,  and  to  d(^liver  it  to  the 
consign<'(i  at  his  place  of  business.  The  question  which 
tliesr  offers  ]n'es(Mit  to  tin*  consignee  is,  whether  the  time 
saved  and  the  d(^livery  at  tli(i  consignee's  place  of  business 
are  of  snch  vahie  to  the  consignee*  as  to  constitute  an  induce- 
ment to  the  payment  of  tlit;  additional  compensation  de- 
manded. 

Tli(^  ]ieculiarity  of  tliis  com])etiti(m  is,  that  the  railroad 
com]\iny  reccnve^  th(^  larger  sliai-e  of  what  is  paid  to  the 
ex])re«^s  com])any,  and  tins  sliare  is  so  much  greater  than  it 
wouM  ieceiv(*  for  the  caniaL::e  of  the  same  property  as  ordi- 
navv  iVjiLLla  thai   it   mav  \)o  te!!i}>ied  to  make  its  own  offers 
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of  carriage  leas  favonible  than  it  ought  m  order  to  iliRcoiiv- 
iif^e  their  bein^'  aounitted.  Thu»,  the  shipper  o(  fi-eah  veget- 
iibles  might  pcrhjipw  soutl  us  uriUimiy  frui^ht  hy  a  truiu. 
moving  tweut\-tivi.!  iuili-»  uu  hour,  wht-ii  if  it  uiuvctl  unly 
tifteeri  milea  mi  Lmir  lit-  wimid  fi'd  ooiupi'Iliiit  tu  xeml  by 
oxpress.  Aiiv  sptsL-iivl  iiii'i>iivonieiit;e«  that  miglit  attbuil 
4'ither  the  lujirbtig  or  unlutuliiig  of  hiti  freight  might 
oijuiiUy  iletertuine  Uiin  ugiUiiHt  tbe  use  of  the  orJiuary  rail- 
rojul  fiiuilitiua  ami  imluue  a  resort  to  the  ugt-iicy  by  nhusn 
ussiKtiiiicu  these  iucoiivcuitiiicuM  woiiUl  bu  iivoid(.Hl.  'Wliou  - 
thus  ill  the  C(>ii)]Jt'tUi<iii  for  tniniugi!  thu  tiiU:ruttt  of  the  ruil- 
road  coiiipaiiy  is  quite-  )i»  lii«dy  tu  Ita  aguiiiHl  us  iu  favur  oE 
its  own  offer  being  uc^'eptixl,  it  iB  hardly  to  l>e  uxpecti^  tiuit 
its  maiiiigei-s  -will  at  nil  time's  show  thu  same  anxiety  tu  make 
thu  lii'nt  possible  (rfight  arruDgouuiuts  us  they  would  if  their 
iiitorcsts  all  lay  iu  that  direction.  Nor  would  it  bo  surpnu- 
iug  it  a  suspicion  tihouUl  uwitsiouuUy  bu  micuunterud  tbut 
tlii;  service,  as  to  Hduiti  kiildx  o!  frt^ight,  watt  niaiUi  let***  sattx- 
hu'tory  than  it  uu^jlit  to  bt;,  with  a  willinguena,  il  not  a  pur- 
pose, th;it  tbc  •'\{Il-t^ss  bii»ine.4:(  nhoiild  bt>  gainer  tUcreljy.  Iu 
;i  case  recently  befoiu  the  Cummissiou,  iii  wbieh  uoiiiplaiiit 
was  inadu  of  unsatisfactory  sonice,  it  apiioarud  that  the  ex- 
press chaises  on  tb*'  property  curriud  wpru  four  times  the 
ebargo  whiidi  wna  luinlc  wfn^n  it  was  t»k«u  as  ordinary  freight, 
and  that  on<!  of  thi^  coniplainiug  parties  had  duomed  itfoi* 
bis  interest  to  semi  by  oxprosa  nnd  pay  this  wstra  tfhnrK«( 
tbougli  be  wonlil  not  have  dt>n«  «o,  if  us  oi'diuary  freight,  hiti 
property  had  been  hiindted  to  his  satis  faction.  Of  the  jus^ 
lice  of  liis  i-oiiiplaint  iiottiiug  will  bo  said  here,  Imt  it  Ir  easy 
to  see  that  wbeu  thus  tin'  freight  and  the  erjires**  buHiui^BS 
;!ic  nnitually  related,  ami  tlie  manner  iu  which  tbp  one  is 
liaudleil  must  hirgel\  nil'ect  tlie  voltEmu  ftiid  the  pi'o6t  of  thu 
otbor,  the  i|nestion  whetlier  the  frwi^ht  SMl-vJcro  in  wluvt  it 
on^lit  to  be  is  one  ivliieh  cannot  by  d<^lermiuc4l  without  care- 
fid  consideration  of  how  the  express  hiiKinens  bears  upon  it; 
and  the  difticnity  in  solving  it  satisfactorily  is  iiioreased  by 
the  fact  that  the  cari'iago  by  express  is  ant  by  law  suliject  to 
the  same  rules  which  control  the  cavriage  us  ordinary  freight. 
The  fouturu  of  the  eapi*ess  butiinvM  whivh  during  tbo  pu£t 


408  INTERSTATE   COMMERCE   COMMISSION   REPORTS. 

year  has  been  the  subject  of  most  frequent  complaint,  has 
related  to  tlie  refusal  of  several  of  the  companies,  Avhen 
receiving  freight  fr(nu  another  for  delivery  by  itself,  to  either 
advance  the  charges  of  the  company  from  which  the  fi*eight 
is  received,  or  to  collect  them  for  such  company  from  the 
consignee  on  delivery.  The  refusal  while  it  continued  is 
supposed  to  have  rested  on  no  better  reason  than  unfriendly 
rivalry,  and  it  subjected  parties  employing  these  agencies  to 
a  great  many  vexations  which  would  be  entirely  avoided  if 
the  express  companies  were  required,  as  the  railroad  com- 
panies are,  to  "  afford  all  reasonable,  proper  and  equal  facili- 
ties for  the  interchange  of  traffic  between  their  resi)ectivo 
lines,  and  for  the  receiving,  forwarding  and  delivering  of 
""  ''*  "^  property  to  and  from  their  several  lines  and  those 
connecting  therewith." 

ADMINISTRATIVE   WORK   OF  THE   COMMISSION. 

The  general  administration  of  the  Act  during  the  year  has 
been  steady  and  progressive,  and  presents  few  featiiri^s  cull- 
ing for  special  remark.  In  Appendix  B  is  given  a  brief 
statement  of  the  formal  complaints  passed  uj)on  by  the  Com- 
mission, with  the  ])oints  decided,  and  Appendix  C  contains  a 
fuiihiu-  statement  of  tlie  disposition  or  the  present  situation 
of  all  formal  com})laints  made  during  the  year  under  the  thir- 
teenth sc^ction  of  the  act.  The  great  majority  of  complaints, 
however,  have  been  laid  before  the  Commission  informally, 
and  have  either  ]>resented  matters  over  which  the  Commis- 
sion has  no  jurisdiction,  or  they  have  been  adjusted  with  its 
assistance  by  coriH»spondence  with  the  complainants  and  the 
carriers,  or  in  s(mi(i  other  manner  disposed  of  by  tlie  pai-ties 
themselves.  In  most  cases  where  a  complaint  has  appeared 
to  be  prhna  fttae  wc^ll  founded,  the  carriers  have  shown  a 
disposition  to  consider  it  in  an  accommodating  spirit,  and 
hav(^  not  been  inclined  to  insist  upon  formal  complaints  or 
formal  adjudications. 

The  most  frequent  com]ilaint  made  has  been  of  rates  siip- 
])osed  to  be  excessiv(».  It  is  commonly  fcmnd  that  the  parties 
c()in])laining  advance^  tlu^  fact  ns  ])r()of  of  the  excess  that  less 
])roportionate  rates  are  made  by  the  same  carrier  on  other 
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parts  oi  its  line,  or  that  lower  lates  are  made  by  other  cur- 
riers in  the  same  or  other  aectioiia  of  the  country.  This  evi- 
ilence  by  itself,  ;iiiil  without  a  allowing  of  liireumstauoeB 
nudt^r  which  the  vittus  are  made,  is  not  of  luiiuh  value;  but 
the  fact  that  opiiiiona  on  the  reasonable nehs  of  ratew  are 
t-omuiocly  formed  iipon  comiiarisons  of  the  kind  ineutioued, 
and  tiiat  great  a])ji;irunt  diNpiirititm  are  coiitinujilly  found  to 
be  productive  of  diwci>Htt'iit,  is  forciblo  rtMisoti  for  cveiy  car- 
rier to  keep  at  lenst  its  own  niten  in  dm*  pvoportion  jnst  as 
completely  as  mny  be  fiiniid  jiracticable,  ami  to  eliminate, 
■when  it  may  be  done,  oil  rircnmstanoes  whirli  have  forced 
tlie  laying  of  exwiitional  burdens  on  any  locality  or  any 
species  of  traffic.  It  is  always  of  iuipurtanco  that  rates  shall 
SAppear  to  be  fair,  as  well  an  he  fair  in  fuot, 

III  one  ease  decided  by  tlie  Commission,  the  principle  was 
laid  down  that  earriei-a  in  making  rates  can  not  arrange  them 
from  an  exclusive  regard  to  their  own  interest,  but  that  they 
UiiiKt  respect  the  interests  of  those  who  may  have  occasion  to 
t^mploy  their  services,  and  subordinate  their  own  interests  to 
the  rules  of  relative  equality  and  justice  which  the  act  pro- 
sseribes.  The  case  was  one  of  the  trauspoitatiou  of  railroad 
tifM.  Hi'i-i'tdfore  it  is  believed  not  to  have  been  unusual  for 
vailroad  conipanies  to  class  and  rate  this  species  of  property 
liif-h  in  order  to  prevent  its  transportation  to  a  distance, 
tliereliy  liccping  the  ties  obtainable  near  their  own  lines  for 
their  own  use  and  excluding  siieli  competition  by  other  roads 
»s  wiinid  tend  t(»  advance  the  market  value.  The  Commis- 
sion lu-ld  thiK  to  be  unwarrantable,  and  declared  it  to  be  the 
duty  of  tlie  carriers  to  make  the  classification  and  rating  of 
tliis  sjiecii;s  of  property  coiTespond  to  that  of  otlier  prop- 
erty of  tho  same  general  character  and  of  corresponding 
value, 

Tlie  principle  which  required  this  ruling  is  not  restricted 
to  jiarticuhir  folates  of  fact;  it  is  one  of  general  application 
and  slumld  be  applied  by  the  carriers  wherever  the  reasons 
on  wliieii  it  is  based  are  found  to  exist.  The  obligation  to 
do  this  has  not  always  been  kept  in  mind.  It  is  believed 
that  railrnad  eoMip:niies  in  some  eases  have  practiced  the 
giving  for  season  or  niilciige  tickets  to  the  keepers  of  sea-side 
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resorts,  rates  wLicli  were  exceptionally  low,  while  decliniug 
to  give  correspondiDg  rates  to  other  points  on  their  liuet;. 
The  ground  on  which  this  is  done  is  underst()i)d  to  be,  that 
though  the  number  of  such  tickets  sold  may  be  small,  the 
occupations  of  those  who  piu'chase  them  and  the  induce- 
numts  to  anuisem(mt  and  recreation  which  the}'  supply,  natur- 
ally attract  to  their  resorts  many  other  persons  who  pay  the 
regular  and  customary  rates,  and  the  carrier  therefore  con- 
sults its  interest  in  accommodating  th(^  owners  of  such  resorts 
with  a  specially  favorable  ticket.  Bat  this  is  not  believed  to 
be  a  sufficient  reason  for  the  discrindnation.  A  large  shi})per 
of  freight  might  on  the  same  grounds  and  with  as  much  legal 
justification  be  given  exceptionally  low  rates  because  of  t\w. 
l)usiness  his  inthuaice  brings  to  the  carrier.  The  Act  ducn 
not  contemplate  that  intiuence  shall,  either  directly  or  indi- 
rectly, be  ])aid  for  by  giving  advantages  in  transportation, 
and  a  discrimination  that  is  unjust  is  not  rendered  legal  by 
the  carrier  finding  a  profit  in  it. 

The  Commission  is  confident  that  during  the  year  very 
considerable  advance  has  been  made  in  the  direction  of  put- 
ing  rates  upon  a  better  x>i*oportionate  basis  than  they  have 
bci»n  on  heretofore,  and  to  any  extent  in  which  this  has  been 
accomplislunl  the  public  is  benefited.  Comparatively  little 
fault  is  now  found  with  the  general  principles  on  which 
freight  rates  are  claimed  to  be  adjusted;  it  is  from  the  mis- 
application of  those  principles  that  inequalities  and  injustice 
most  commonly  residt. 

Early  in  the  pr(\sent  year  the  Commission  became  satisfied 
tliat  underbilling  of  freight  was  being  somewhat  extensively 
j)ra(ticed.  This  was  not  confined  to  any  particular  road  or 
group  of  roads,  but  was  prevalent  even  on  lines  which  at 
the  time  were  protesting  most  emphatically  their  couform- 
ity  to  the  requirtunents  of  the  law.  Officers  and  managers  of 
the  roads  condemned  tho  ])ractice,  but  nevertheless  traffic 
was  admitted  upon  their  lines  on  which  the  billing  was  short, 
wluMi  they  could  have  known  and  ought  to  have  known  the 
facts.  The  Commission  made  careful  investigation  of  the 
whole  subject,  and  })ublish(Ml  its  conclusions. 
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One  difficulty  in  dealing  with  this  device  whpreby  particu- 
lar shippers  obtained  uiijiiht  advantages  woe  enc.ouutered  in 
the  fact  tli;it  in  each  pHPticular  ease  the  earriera  assert  that 
they  did  imtkuowof  its  uxistence;  that  they  were  imposed 
iipun  hy  the  hihippoi-  or  were  unwittinjily  led  into  error  liy 
tlie  fraud  uv  igboraiiee  of  ail  n)^ent,  and  proof  to  the  eontrary 
w;is  ilitBi-olt  to  obtain.  Nevui'thelesH,  in  most  cuseit  some 
dej^ree  of  negligenct'  not  easily  exctiHed  was  apparent.  Tlie 
C'liiiunisBion  considered  at  aoma  length  the  exeu^ceH  offorcKl, 
iiud  the  result  of  it»  action  is  believed  to  have  been  that  the 
eiiriiers  became  inoii!  active  and  vigilant  in  holding  tlitdr 
iij^entfi  to  their  duty,  and  in  many  cases  by  concurrent  action 
established  precautions  for  the  detection  of  such  frauds  by 
th"  shipiJtirrt  as  hud  theretofore  at  tiniea  been  peri)ctratBil 
with  iiiipiiiiitj.  These  procantioua  rendered  future  exeuses 
nij  thi'ir  piirt  less  plaiusible,  and  the  frauds,  it  ia  believed, 
linvi;  ill  t'onseqiience  become  very  much  less  common  than 
liiriiii  fly.  But  they  are  undoubtedly  slill  occfUiioDally  com- 
mitted, soiottimes  with  the  connivance  of  aguuts,  and  some- 
tiiinn  tlirijugh  deceptions  whiuh  the  sliippers  practico  upon 
thuni.  The  Commis^iou  thought  then  aud  etill  thinks  that 
the  Act  ought  to  be  so  amended  a»  to  impose  a  penalty  upon 
^hipjiiTs  who,  by  false  billing,  false  elosBitication,  false  weigh- 
iii;:  or  fidse  report  of  weight,  or  by  other  devices,  knowingly 
and  willfully  obtain  transportation  for  their  property  at  lean 
than  the  regular  rates. 

Only  two  complaints  were  made  during  tho  year  of  tha 
giviii;^  by  carriers  of  free  transportation  of  porsonn  as  an  un- 
l.twfa!  discrimination  ;  neither  of  these  was  found  to  possess 
any  mint,  and  the  complaint*!  were  ilismiBsed  ujion  hearing. 
The  ('oiLiiiLissioii  has 'every  reason  to  believe  that  free  traus- 
purf.ition  of  persons  not  entitled  to  it  nnder  the  exceptious 
loiitaincd  in  the  Act  is  now  pare,  except  when  given  in  con- 
sideration of  real  or  pretended  services,  or  as  commissions 
lire  paiil,  nr  when  ostensibly  limited  to  8tatt>  transportation. 
Piissis  lire  undoubtedly  given  to  a  cousiderabte  extt^ot  which 
are  made  good  between  points  oil  of  which  are  in  the  aamo 
State,  the  party  ei^■ing  them  underBtanding  that  the  Act  is 
not  -liolatod  thereby. 
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It  is  probable  that  in  some  cases  this  understanding  is 
erroneous.  When  the  pass  is  issued  for  use  in  respect  to 
interstate  traffic,  so  that  the  giving  of  it  is  in  etfect  the  giving 
of  a  pret'orence  or  advantage  to  the  recipient  over  others  not 
tlius  favored,  it  is  believed  that  the  limitation  of  use  within  a 
single  State  is  unimportant  to  the  question  of  legality.  A 
rebate  given  on  interstate  traffic,  but  measured  by  the  trans- 
portation within  a  particular  State,  would  be  no  less  illegal 
than  if  allowed  regardless  of  such  a  limitation,  and  such  a 
case  seems  strictly  analogous  to  a  pass  given  to  influence  in- 
terstate^ traffic  but  limited  in  like  manner.  The  important 
fact  is  that  something  of  value  is  given  ;  ^nd  the  elfect  of 
giving  it  is  such  an  unjust  discrimination  as  the  statute  con- 
demns. And  it  may  be  doubted  whether  the  limited  pass  is 
not  ilh^gal  in  any  case,  not  coming  within  the  exceptions  of 
the  statute,  where  it  is  given  to  be  used  or  is  actually  used 
for  free  transportation  on  part  of  an  interstate  journey. 

The  decisions  made  by  the  Commission  within  the  vear, 
wh(Mi  against  the  carriers,  have  been  accepted  and  conformed 
to  with  reasonable  promptitude,  except  in  two  instances. 
The  iirst  of  these  was  the  cas(i  of  the  Kentucky  and  Indiana 
Bridge  Company  against  the  Louisville  and  Nashville  Hail- 
road  Comi)any,  which  involved  some  very  important  ques- 
tions of  law  as  well  as  of  fact,  and  was  also,  as  tlie  Commission 
understood,  only  one  part  of  a  controversy  some  branches  of 
which  were  not  subjin-t  to  the  authority  of  the  Commission 
and  had  already  been  made  to  some  extent  the  subject  of 
judicial  cognizance.  It  was  entirely  proper,  therefore,  that 
the  wlioU^  controversy  should  be  reft^rred  to  the  proper  judi- 
cial tribunal,  and  this  is  und(irstood  to  have  been  done.  The 
otlun-  case  is  still  the  subject  of  consideration  by  the  Com- 
mission.* 

THE  LONG  AND  SHOUT  HAUL  PROVISION. 

Since  the  issue  of  the  lirst  annual  report  of  the  Commission 
very  much  has  been  done  in  the  direction  of  bringing  rail- 
road rates  into  conformity  with  the  general  rule  of  the  fourth 
section  of  the  Act,  which  makes  it  unlawful  for  the  carrier 
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"to  charge  or  roceive  any  greater  compeusatioB  in  the  aggre- 
gate for  the  trniisporttttiou  of  pusseiigera  or  of  t)ie  likfl  kind 
of  property  amler  snbstautially  similur  circumBtancua  and 
conditions  for  a  shorter  than  for  a  longer  distance  over  tho 
same  line  in  the  same  direction,  the  shorter  being  iuoludtid 
in  the  longer  distance."  lu  the  section  of  the  country  north 
of  the  Potomac  and  the  Ohio  and  east  of  the  Misuomi,  the 
cases  in  which  the  greater  charge  in  made  for  the  shorter 
transportation  are  few,  and  their  circumstances  are  such  that 
complaint  in  not  often  luade  that  they  operate  opproasiyely. 

la  July  of  the  present  year,  however,  the  Chictigo,  St.  Paul 
and  Kansas  City  Bnilroinl  Company,  a,  company  having  a 
line  from  Chicago  to  St.  Vn\ji  and  Minneapolis,  and  whioU 
theri^itofore  had  not  chiimeiFany  privilege  under  the  Act  of 
making  the  greater  charge  ou  the  shorter  haids,  aunoiinced 
to  the  Commission  its  purpose  to  reduce  very  largely  ita 
ratee  between  the  termini  of  its  road  without  reducing  inter- 
mediate rates,  the  effect  of  which  woiihl  be  that  from  either 
terminus  to  a  nnmljer  of  intermediate  stations  the  rates  upon 
any  consignment  would  be  greater  than  they  would  be  on  the 
same  property  if  carried  through  to  the  other  terminus. 

The  company  laid  down  two  propositions  as  justifying  its 
action :  first,  its  rates  to  intermediate  stations  were  perfectly 
just  and  reasonable,  and  therefore  there  was  no  injustice  in 
njaintaining  them,  and  second,  the  rates  between  its  terminal 
points  were  forced  down  by  the  unfair  competition  of  another 
line,  which  had  previously  promulgated  the  like  reduced 
rates  and  thus  compelled  its  competitors  to  meet  them. 
The  reduced  rates,  it  was  insisted,  were  altogether  below 
what  was  reasonable,  but  the  action  of  the  other  company 
made  them  all  that  it  was  pof^sible  to  obtain,  and  established 
conditions  and  circumstances  so  dissimilar  to  those  prerail- 
ing  at  intermediate  stations  as  to  justify  the  action  taken  and 
bring  it  within  the  protection  of  the  statute.  The  Commis- 
sion immediately  ordered  an  investigation  and  gave  very  full 
hearing  to  all  parties  interested  at  a  convenient  point  in  the 
territory  affected  by  the  rates. 

On  the  hearing  it  was  made  to  appear  that  the  foots 
regarding  the  reduction  of  rates  between  the  terminal  pointa 
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were  as  had  been  claimed ;  a  competing  company  had  re- 
duced them  to  a  point  much  below  what  they  had  commonly 
been  on  all  the  roads,  and  the  evidence  tended  very  stronyjlv 
to  show  that  this  made  them  unreasonal)ly  low.  The  road 
which  was  bein^  investigated  claimtul  that  it  had  no  alterna- 
tive but  to  me(;t  them.  There  was  no  such  pressure  of  c(mi- 
petition  at  the  intermediate  stations  as  was  felt  at  the 
terminals,  and  the  circumstances  and  conditions  governing 
the  making  of  rates  were,  therefore,  it  was  said,  altogether 
dill'erent  at  tlui  terminal  stations  to  what  they  were  else- 
where.  The  company  could  make  them  what  they  ought  to 
be  at  tlie  intermediate  stations,  but  was  compelled  to  accept 
what  the  competitor  would  allow  it  to  get  at  the  termini. 

The  reasoning  seemed  strong  and  was  cei*tainly  plausible. 
But  the  ([uestion  involved  was  a  cpiestion  of  the  constniction 
of  the  Act;  its  answer  was  to  be  arrived  at  on  consideration 
of  what  was  probably  the  legislative  intent.  It  was  seen  that 
the  circumstances  and  conditions  relied  upon  as  entitling  the 
carrier  to  make  the  excerption al  rates  were  not  circumstances 
growing  out  of  natural  causes;  they  were  not  the  outcome 
of  competition  by  water  routes;  there  was  no  peculiarity 
of  the  line  which  would  make  the  rates  at  the  termini  and 
at  other  stations  r<*latively  just;  tlie  only  dissimilarity 
in  th(^  circMimstances  and  conditions  which  attended  the  mak- 
ing of  the  rates  at  the  different  points,  was  that  at  the  termini 
theie  was  sharp  railroad  competition  and  at  the  intermediate 
stations  there  was  not. 

]^ut  this  was  a  state  of  things  that  at  the  pleasure  of  tho 
railroad  c(mipanies  acting  generally,  or  even  of  single  coni- 
]>anies  disposed  to  act  in  hostility,  might  be  made  to  exist  at 
any  point  of  railroad  connection  in  the  country  ;  and  if  the 
gr(jater  charge  on  the  shorter  haul  was  admissible  in  the  case 
under  investigation  the  rule  of  the  fourth  section  would  be 
of  no  practical  value  whatever.  Any  railroad  company  might 
by  its  action  absolve  a  competitor  from  its  obligation,  and  be 
itself  absolved  in  return.  The  legislature  never  intended  this 
consequence.  It  did  not  intend,  as  the  Commission  believed, 
that  the  carriers  subject  to  the  law  shoidd  at  pleasure  thus 
make  the  rule  of  the  statute  ineffectual.      " 
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Tlie  carrier  wmliir  iuvestigatioii  poiiformed  to  tljis*  oojiclu- 
siou,  aud  grailetl  its  rates  acconlingly,  uud  tlie  objettiounWo 
rates  made  by  the  carrier  iroilipluUittd  nf  vt'in  iilso  soou  iHh- 
coiitinued. 

Tlie  trana-contiHental  rates  liave  reeeived  n  Inrgo  Bliaro  of 
tlie  atteutioD  of  tlie  CmumiiiHioii  duiiiig  the  yoar, 

Aiuoug  the  casL'H  whit-h  were  iiieutiniied  iii  the  former  report 
as  then  peuding  were  thoso  of  the  Lincoln,  NclnftKl.-ft,  IJoiinl 
of  Trade  against  tin;  l)urliii({tou  aucl  JUissouri  River  Itailrnad 
Company  and  other.-*,  niiil  Plutumvr,  Perry  A.  Co.  against  the 
llniou  Pacifii!  Hailway  (Jomimiiy  «ml  the  Southern  Pacific 
(.'ompaiiy.  In  these  cuset*  it  waa  elnimed  that  the  fourth  sec- 
tion of  the  Aft  to  regulate  comwrrce  had  heeri  viohitinl  in 
(■haij;iiig  fioia  Paoitic  Coast  luiints  tti  Linralu  itim-e  k>r  tUo 
transportation  <*!  freights  than  was  charged  to  Omaha.  The 
cases  wiTO  fully  heard  at  liinrulii,  where  o  lai-ge  auionnt  of 
eviileaeo  was  taken.  They  were  found  to  present  peonlinr 
iiuil  diilicnlt  (jiiestionH  gvowiny!  out  of  «omliUon»i  which  oonld 
not  be  here  utated  in  a  jmragraph,  if  it  were  iniportunt  to 
state  them  now,  which  it  is  not. 

Tlie  ciiwcs  ivere  taken  under  ndviseraent,  but  before  (l(-ris- 
ioii  was  iiiuniuiu't'd  the  railroad  couipanieH  forming  the 
thnnii^h  linen  changed'  tlicir  turiiFit  ko  an  to  )^ve  to  Lincoln 
t!ie  same  rates  from  the  Pacific  Count  that  were  piveii  to 
Omaha,  As  this  was  all  that  oonl<l  b«  dftimed  in  ivspect  to 
r;ites  for  th(!  future,  the  ('oramiHsion  abntainod  from  iiny  bx- 
))ression  of  ojiinion  and  gave  leave  to  irithdraw  the  piUitiuim. 
Jloiiev  chiiinK  were  made  npaiDst  the  defendants  for  prior 
violation  of  the  law,  bnt  as  the  opinion  of  the  Coramimion 
upon  them  wonlil  not  be  binding  upon  the  parties,  the  Com- 
mission followed  its  usutU  course  in  such  cases  and  reiioinvd 
from  expressing  it. 

The  result  thus  obtained  was  Ifti^ely  deferminwl  by  ths 
.nction  of  the  Commission  in  the  ca^e  of  Martin  against  the 
Southern  Padfic  Company  and  othei-s,  known  as  tlie  Denver 
ease.  This  case  presented  the  question  whetlicr  the  trans- 
eontinental  roads  could  properly  exact  a  greater  charge  for 
tianspoi'tatiuu  from  the  Facifie  Coaat  to  Denver  than  to 
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Kansas  City,  some  600  miles  further  east.  It  was  fully  beard 
and  was  treated  as  involving  the  entire  subject  of  relative 
rates  as  between  the  shorter  and  longer  hauls  on  all  the 
trans-continental  lines. 

At  the  time  of  the  hearing  the  carriers  relied  upon  compe- 
tition by  the  Canadian  Pacific  Railroad  Company,  a  foreign 
corporation,  as  the  justification  for  the  rates  made.  It 
appeared  that  about  the  time  when  the  Act  to  regulate  com- 
iiicrce  took  effect,  tlie  Canadian  line,  then  recently  opened 
from  Vancouver  Sound  to  varicms  points  of  connection  with 
lint^s  in  the  Eastern  States,  entered  upon  an  active  competi- 
tion for  through  business  in  both  directions  between  all 
Pacific  Coast  points  and  all  parts  of  the  United  States  on  or 
east  of  tlie  Missouri  rivta'.  Its  policy  was  to  make  rates 
upon  heading  articlesa  little  below  the  rates  made  by 
trans-continental  lines  in  this  country.  TVis  was  designed 
to  conij)cl  the  recognition  by  the  latter  of  a  general  princple 
wliich  it  asserted,  that  rates  upon  a  circuitous  line  between 
like  terminals  should  be  lower  than  rates  upon  more  direct 
lines,  in  order  to  enable  the  longer  route  to  obtain  some  por- 
tion of  the  trallic  ;  or,  in  other  words,  that  natural  disadvan- 
tages, operating  to  the  prejudice  of  a  route  competing  for  tho 
businisss  in  questiim,  should  be  compensated  by  the  privilege 
of  offering  to  the  public  a  lower  rate. 

In  pursuance  of  this  plan  it  arranged  with  a  steamer  line 
leaving  San  Francisco  weekly  for  Vancouver  to  take  ship- 
ments of  freight  upon  through  rates  to  various  points  in  the 
Easti.'rn  States ;  this  competition  was  so  managed  as  to  make 
itself  f(;lt  successively  upon  different  articles,  consigned  to 
various  points,  and  was  so  ])ersistently  followed  up  that  it 
seriously  affected  all  throut'h  trans-continental  business  in 
both  din^ctions.  Through  rat(*s  were  reduced  on  April  27, 
1887,  and  again  on  May  25, 1887,  and  at  the  time  of  the  hear- 
ing of  the  Denver  case,  in  December,  1887,  remained  at  figures 
wliich  were  extrenu^ly  low  in  considt»ration  of  the  length  of 
haul  and  the  ex])ensive  operation  of  the  roads  concerned  in 
the  traffic.  Intermediate  and  local  rates  meanwhile  remained 
as  originally  established  on  Apnl  5,  1887. 

The  pressure  of  this  situation  in  respect  to  the  through 
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business  brought  about  an  arrangement  among  the  lines  in 
January,  1888,  by  which  the  Canadian  Pacific  became  a  mem- 
ber of  the  trans-continental  association  of  roads,  and  agreed, 
with  the  otlier  lines,  upon  through  rates  considerably  higher 
than  the  low  rates  which  previously  prevailed.  It  was  under- 
stood til  at  the  Canadian  Pacific  should  be  allowed  eei*tain 
difl\'r(^iitials,  or,  in  other  words,  that  the  charges  by  that  line 
should  be  loss  by  from  five  to  ten  per  cent,  on  the  various 
classics  than  the  rates  charged  upon  the  lines  situated  in  the 
United  States.  And,  no  differentials  being  provided  for  at 
Missouri  Eiver  points,  the  Canadian  road  was  understood  as 
rc'tirinu;  from  competition  in  respect  to  that  business.  This 
phui  of  agreed  rates  with  differentials  in  favor  of  the  longer 
Canadian  route  still  remains  in  operation. 

One  practical  effect  of  the  arrangement  thus  consummated 
was  to  raise  local  rates  at  points  near  the  terminals  of  the 
ditfiacnt  roads,  by  precisely  the  same  amount  that  was 
added  to  the  new  through  rates.  When  the  hearing  in  Ne- 
braska took  place,  in  March,  1888,  the  whole  subject  as  it 
then  stood  was  carefully  investigated,  and  a  decision  in  the 
Denver  ease  was  announced  in  May,  to  the  effect  that  traffic 
fuoni  the  Pacific  coast  to  Missouri  Kiver  points  did  not  then 
appear  to  be  subject  to  any  actual  competition  of  controlling 
force  l)y  c-arriers  not  subject  to  the  provisions  of  the  law,  and 
that  there  was  no  fact  apparent  which  could  justify  the  greater 
charjjje  for  the  shorter  haul  in  the  case  presented. 

This  decision  was  accepted  by  the  carriers  as  requiring 
the  adoption  of  a  new  system  of  making  rates  upon  the  trans- 
continental lines.  The  subject  was  entered  upon,  and  on 
September  1,  1888,  an  entirely  new  system  of  tariffs  was  pre- 
pared and  put  in  operation,  affecting  rates  to  and  from  all 
points  upon  nearly  forty  thousand  miles  of  road,  operated  by 
eighteen  dift'erent  companies. 

The  changes  made  were  very  radical,  and  were  in  the  direc- 
tion of  conformity  to  the  fourth  section  of  the  law.  They 
result(Hl  in  many  reductions  at  intermediate  points,  in  part 
compensated  by  some  increase  upon  through  business.  As 
at  first  adjusted  serious  inconsistencies  and  discriminations 
were  discerned  in  the  schedules,which  attracted  public  atten- 
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tion,  and  were  investigated  by  the  Commission.  Many 
changes  were  made  and  more  are  in  contemplation ;  sugges- 
tions made  by  the  Commission  to  the  representatives  of  the 
lines  have  been  promptly  acceded  to.  The  ocean  competi- 
tion is  still  recognized  by  the  roads  to  some  extent  as  con- 
trolling through  rates  upon  overland  tralB&c,  and  is  relied 
upon  as  a  justification  for  somewhat  higher  rates  to  points 
this  side  of  the  Pacific  coast  terminals  than  are  made  to 
points  situated  directly  on  the  Pacific  coast ;  it  is  claimed 
that  freight  is  taken  to  the  latter  points  at  low  rates  by  clip- 
per ships,  to  be  there  consumed  or  sent  forward  to  points  in 
the  vicinity  at  local  charges.  With  this  exception,  and  some 
others  of  minor  importance,  the  rule  of  the  short  haul  pro- 
vision of  the  law  has  been  put  in  force  upon  the  trans-conti- 
nental roads,  where  its  operation  and  effect  can  be  observed 
under  what  now  appear  to  be  favorable  conditions. 

In  the  Southern  and  Southwestern  States  the  Commission 
has  had  reason  to  think  the  caniers  were  moving  more  slowly 
in  bringing  their  tariffs  into  conformity  with  the  general 
statutory  rule  than  in  other  sections.  The  Commission  recog- 
nizes the  existence  of  peculiar  difficulties  in  those  States, 
growing  out  of  the  fact  that  water  competition  is  felt  at  so 
many  points,  at  some  of  which  it  is  of  controlling  force,  but 
this  would  not  excuse  the  failure  to  keep  the  rule  of  the  stat- 
ute in  view,  or  to  press  towards  it  as  rapidly  as  was  found 
to  be  practicable.  Not  being  satisfied  that  this  duty  has 
been  sufficiently  apprehended  arid  observed  by  the  carriers, 
the  Commission  has  ordered  an  investigation  to  be  made  of 
the  whole  subject  on  the  18tli  instant,  at  its  rooms  in  Wash- 
ington, when  it  is  intended  to  make  a  thorough  examination 
of  the  existing  rate  sheets,  and  to  give  all  parties  concerned 
an  opportunity  to  be  heard. 

It  is  not  improbable  that  the  carriers  by  land,  in  com- 
peting with  carriers  by  water,  have  sometimes  pressed  the 
competition  beyond  what  was  reasonable  and  beyond  what 
the  law  would  justify.  Kate  sheets  in  some  cases  indicate 
that  carriers  by  rail  consider  themselves  justified  in  making 
any  rate,  no  matter  how  low,  that  will  take  business  away 
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from  .1  wattT  oarritu'.  When,  however,  the  question  is  one 
of  justification  for  making  the  greater  charge  on  the  shorter 
li.r.il,  tlui  reasonableness  of  the  lesser  charge  is  in  issue  as 
muc  li  as  that  of  the  greater,  and  the  justification  ought  to 
involve  consiilcrations  aflfecting  tlie  public  good. 

13ut  it  can  hardly  be  for  the  public  good  that  carriers,  liy 
wat(  r  should  be  subjected  to  unreasonable  and  excessive 
competition;  they  ought,  as  much  as  the  carriei-s  by  rail,  to 
l)c  ;:ll()wt'd  to  charge  remunerative  rates ;  and  the  carrier  by 
lail  (Iocs  not  therefore  make  out  a  complete  case  when  called 
upon  to  justify  extraordinary  differences  between  his  rates 
;it  a  point  of  water  competition  and  at  other  points,  when  he 
sliows  tliat  at  the  former  he  made  the  very  low  rates  because 
otli(u\vis(»  ho  would  not  have  obtained  the  business.  It  mav 
1m'  that  whtiu  the  case  is  examined  in  the  light  of  the  public 
iiit«  rest  it  will  be  manifest  that  he  (night  not  to  have  had 
it ;  tliat  ill  taking  it  he  had  pressed  the  competition  to  an 
(  \trcm(%  whicli,  while  it  harmed  the  carrier  by  boat,  was 
harmful  also  to  points  on  the  railroad  by  reason  of  the  great 
disparity  in  rates  Avhich  it  created,  and  also  because  of  its 
l>ioilucing  so  little  revenue  that  the  burden  upon  other  traffic 
was  incr(\ased  in  consequence. 

rmloubtcdly  the  public  good  is  best  subserved  when  all 
tli<'  cairic^rs  which  the  needs  of  the  country  require  are  suf- 
fered to  do  business  at  reasonable  compensation,  and  when 
tiHJr  rates  as  l)otwcon  all  their  patrons  are  relatively  as 
e.'arly  e([ual  and  just  as  under  the  circumstances  they  can 
lie  made.  These  are  facts  which  are  sometimes  overlooked 
in  the  making  u])  of  railroad  rate  sheets  when  water  compe- 
i  it  ion  is  to  be  taken  into  account  and  its  legitimate  influence 
allowed  for. 

A  pending  case,  not  yet  fully  submitted,  presents  the  ques- 
tion of  justification  of  rates  from  local  stations  on  the  New 
^Oik,  Philad(  Iphia  and  Norfolk  Eailroad  for  the  transporta- 
tion of  freights  to  New  York  and  Philadelphia^  which  are 
;,'reater  than  are  made  from  Norfolk  to  the  same  destinations. 
riie  cont(Mition  of  the  railroad  companies  is  that  at  Norfolk 
it  does  no  more  than  to  meet  the  rates  made  by  the  steamers, 
and  that  if  required  to  equalize  its  rates  as  between  Norfolk 


420  INTERSTATE  COMMERCE   COMMISSION  REPOBTS. 

and  other  stations  it  would  bo  forced  to  raise  the  rates  at 
Norfolk,  since  the  lowering  of  them  at  other  points  would  be 
ruinous.  But  to  raise  the  rates  at  Norfolk  would  be  to  go 
out  of  the  business  at  that  point. 

A  railroad  company  disposed  to  deal  fairly  with  steam- 
boat owners  in  the  competition  for  business  is  exposed  to 
some  disadvantages  growing  out  of  the  fact  that  its  competi- 
tor is  not  required  to  pul)lish  his  rates  or  to  maintain  them. 
If  the  regular  lines  of  boats  were  required  by  law  to  do  this, 
it  would  tend  to  put  the  competition  between  carriers  by 
boat  and  carriers  by  rail  on  a  better  footing,  and  would,  as 
we  believe,  be  in  the  end  advantageous  to  both.  A  fair  and 
open  competition  is  always  better  than  one  in  which  one 
piirty  or  the  other  is  constantly  tempted  to  push  his  own 
measures  to  an  extreme  because  he  suspects  his  competitor 
is  doing  the  same  thing  and  has  no  means  of  knowing  what 
the  actual  facts  are. 

THE   FILING   AND   PUBLICATION   OF  TARIFFS. 

The  provisions  of  section  6  of  the  Act,  which  require  that 
all  local  and  joint  interstate  tariffs,  classifications  and  rate 
sluH^ts  be  tiled  in  the  office  of  the  Commission,  have  been 
(^iforced  from  the  outset,  and  they  have  been  found  of  the 
utmost  value.  It  is  difficult  to  see  how  any  proper  under- 
staiuling  of  the  traffic  aiTangements  in  use  could  otherwise 
have  b(^en  had ;  it  enables  the  Commission  to  keep  abreast  of 
all  changes  and  to  exercise,  to  some  extent  at  least,  the  super- 
vision authorized  by  the  twelfth  section  of  the  Act.  The 
documents  received,  varying  in  size  from  single  sheets  to 
large  volumes,  are  delivered  to  the  officer  in  chaise  of  the 
subject  of  Rates  and  Transportation,where  they  are  receipted 
for ;  a  general  examination  of  their  contents  is  made,  and  they 
ar(*  tli(»n  distributed  in  tile  cases  appropriated  to  the  different 
transportation  lines,  indexes  being  kept  so  far  as  necessary. 
The  system  employed  makes  it  possible  for  the  Commission 
to  ascertain  at  any  time  and  with  very  little  difficulty  the 
legal  rate  in  force  for  the  transportation  of  passengers  or  of 
any  article  of  freight  between  any  points  throughout  the 
land. 
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'Flu*  oriijanizatioii  of  this  tlivlsiou  embraces  an  amlitor,  an 
Ms^ist.iiit  luitlitor,  ji  sti'iioj^raplier,  ten  clerks  and  a  messenger. 
Our  tliousjuul  and  twenty-one  sei)arate  liles  are  kept,  among 
which  ;ill  schedules  and  docnments  relating  to  rates  are  dis- 
tiihiilcd  as  rapidly  as  rcH'civrd.  X^^^  receipt  of  about  500 
t;ii  ill's  is  acknowh'dged  daily,  making  about  1(30,000  per  year. 
TIm'  total  number  nn-eived  since  the  organization  of  the  Coni- 
iiiission  is  about  270,000. 

In  adilition  to  this,  contracts,  agreements  and  traffic 
ai  r.iiiL!;t'ni(^iits  are  also  required  to  be  tiled  with  the  Com- 
i!ii-si()n,  and  are  arranged  and  indexed  in  a  way  to  permit 
(/{  (heir  immediate  production  and  examination  at  any  time. 

?.I  luh  still  remains  to  be  done  in  order  to  assure  a  complete 
:.!id  julcipuite  supervision  of  the  trausportaticm  sehedulcH 
li;rnishtMl  by  tlui  carriers.  No  uniformity  in  form  has  yet 
l.<  (11  leached,  nor  has  any  general  system  been  adopted  under 
\viii(  h  ihcy  are  prepared.  Amendments  to  the  Act,  now 
|it  iMliii;^'  ill  (\)ngress,  are  designed  to  enable  the  Commissicm 
t»>  ciiMnci^  the  adoption  of  better  and  more  systematic 
i:i(  ii.ixls,  which  are  greatly  needed,  as  well  as  to  secure  more 
t  .)i.ii  1«  tc  ])ublication  of  such  schedides  as  are  required  to  be 
It  I  t  !nr  ])iiblic  inspeetion  in  every  depot  or  station  upon 
<  \  (  rv  road. 

•v '.  rlaiii  circulars  and  orders  issued  to  can'iers  in  relation 
I  .  till  liling  of  tariffs  and  similar  subjects  are  contained  in 
.\,iM  ihlix  1).  The  same  api)endix  also  contains  the  Ilules  of 
i'i.i.ticc  in  cases  and  j)roceedings  before  the  Commission, 
•  .u«  Ihcr  with  a  stat(unent  showing  in  detail  the  expenditures 
<.i  th«'  (\nninission  for  the  period  ending  June  30,  1888, 
ill.  l.hlini;  tht^  number  of  persons  employed  and  the  amount 
in  (.  ompciisation  to  each. 

THK   OrEliATION  OF  THE  LAW. 

'!'<)  wliat  (  xtcnt,  if  at  all,  the  administration  of  the  Act  has 
1)( en  hannfnl  to  the  carriers  is  a  subject  upon  which  the 
vi(  ws  of  railr()a<l  managers  have  from  time  to  time  been  pub- 
lic ly  «  \|)nssc(l,  sometimes  to  the  effect  that  the  damage  has 
I  Men  xi'vy  considerable.  The  Commission  is  possessed  of  no 
evidence  sliowing  that  the  general  result  has  been  otherwise 
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than  beneficial.  In  so  far  as  the  Act  puts  an  end  to  the 
practices  before  indulged  in,  which  operated  to  the  public 
detriment — such  as*  the  improper  granting  of  free  transporta- 
tion, th(^  giving  of  special  rates  and  rebates,  and  the  making 
of  unjust  discriminations-^the  question  whether  the  revenue 
of  ihi)  carriers  was  injuriously  affected  may  well  be  considered 
immaterial,  since  the  prohibition  was  demanded  on  grounds 
of  common  justice  and  public  morality,  and  ought  to  have 
been  decLircHl,  even  though  the  profit  from  such  practices 
wciG  unquestionable. 

But  the  Commission  believes  that  such  prohibition  tended 
to  benefit  the  revenues  of  the  carriers  and  not  to  deplete 
them.  It  made  all  traffic  more  generally  and  more  evenly 
remunerative,  and  at  the  same  time  to  some  extent  relieved 
very  much  traffic  from  the  weight  of  burdens  which  were 
before  relatively  unjust.  The  requirement  of  notice  of  a  pro- 
])osed  advance  in  rates  was  also  one  of  obvious  justice,  and 
the  Commission  does  not  often  hear  complaint  of  it.  The 
loss  most  frequently  brought  forward  as  a  subject  of  com- 
plaint is  that  which  results  from  the  rule  of  the  fourth  sec- 
tion, which  has  for  its  object  the  doing  away  with  the  practice 
of  making  the  greater  charge  for  the  shorter  transportation 
on  the  same  line  in  the  same  direction.  But  as  the  Act 
expressly  makes  exception  of  cases  in  which  the  circum- 
stances and  conditions  are  dissimilar,  it  is  not  conceded  that 
the  complaints  of  the  Act  on  this  ground  are  well  founded. 
If  the  circumstances  and  conditions  of  the  longer  and  the 
shorter  haul  are  substantially  similar,  the  greater  charge  on 
the  shorter  haul  can  not  be  just,  and  the  carriers  ought  not  to 
desire  the  privilege  of  making  it. 

Unquestionably  the  railroad  business  of  the  country  has 
suffered  many  and  very  severe  losses  during  the  past  year. 
But  these  have  not  been  due  to  the  Act  to  regulate  com- 
merce. One  of  the  most  serious  of  these  came  from  a  strike 
of  engineers  on  the  Chicago,  Burlington  and  Quincy  Rail- 
road. This  strike  was  so  important,  not  only  to  the  parties 
concerned,  but  to  the  whole  ])ul)lic,  that  the  Commission  had 
iTitcnuled  to  make  it  tlie  sulijcct  of  investigation  for  the  pur- 
pose not  only  of  sii'ting  the  facts  and  of  presenting  a  reliable 
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history,  but  also  for  the  purpose  of  such  lessons  as  tli<*  fn.cts 
might  toaeh.  As  this  became  impracticable,  it  is  onlj  ih-cl-.s- 
sary  huro  to  say  that  the  kisses  of  the  railroad  company 
resultiug  from  the  wtrike  were  simply  euormoUB,  whilu  those 
of  the  brotherhood,  by  which  the  strike  was  ordered  aud  bus- 
tiiiiic'd,  were,  ptirhaps,  in  proportioo,  equally  gi-oat.  Tho 
strike  began  Fubniary  27,  1888,  ttnd  wiu*  for  ROVcrnl  iiionUiH 
ii  siiiously  lUsturliiiig  [actor  iu  traiisportntiou  in  th^  whole 
region  reached  by  the  system  of  roads  aimed  at.  It  was  also 
the  cause  of  some  subsidiary  or  aympathotic  strikes,  and 
us  the  main  strikt'  hits  ncvur  bi'ctn  declared  at  au  cod,  the 
iiijurious  cousetjuenccs  have  purhapis  not  wholly  ceased  up  lo 
this  day. 

Hcrious  impainiient  of  iiot  revenue  has  in  several  cases 
rt'snltud  from  the  eoustrnction  and  opening  of  new  lines  of 
load,  involving  great  outlay,  and  at  first  producing  compara- 
tively little  income.  In  some  iustaiiccs,  such  new  lines  have 
]»aralleled  exiistiug  roads  which  were  nd('(iuiLte  to  handle  the 
<'xistiug  traffic.  Iu  such  ca^es  they  have  not  only  imposed 
new  burdens  upon  the  systems  responsible  for  their  construe- 
titm,  Imt  have  resulted  in  the  dimioatioti  of  receipts  upon 
coiiipoting  lines. 

Jlore  serious  consequpnces  have  resulted  from  rate  wflrs. 
During  ii  cousiderablo  portion  of  tho  year  rates  have  been 
uiist'ttli'd  in  the  Northwf^it,  and  from  time  to  time  ttie  rela- 
tions bftwfon  tho  caiTiers,  always  sharply  competitive,  have 
ri'sulled  in  destructivw  warfftre.  This  wn  not,  however,  with 
;iny  justice  or  to  any  extent  bo  claimed  to  have  rusultud  irom 
tln'  Act,  or  from  its  admiuistration.  In  so  far  an  the  Coiu- 
inission  has  had  occasion  to  deal  with  questions  at  issue  in 
tli;it  siilion  of  the  country  tho  cffuettif  it«  decisions  has  been 
tiJWiinU  ail  improvement  iu  the  relations  between  tho  carriern 
iiistrml  uf  towards  the  originating  or  intensifying  of,  cuntro- 

Tlie  a-.nni'  iiiHv  be  said  of  the  serious  contention  in  respect 
to  rati's,  which,  at  the  time  of  the  preparation  of  tliis  report, 
is  ill  i>n)i,'ress  Ijctweon  tho  tmnk  line  roads.  As  is  commonly 
the  c;ise  in  rate  wars,  thu  existing  ilifficultiea  had  their  origin 
in  suspicions  ou  the  part  of  tho  carriers  respeotivclj  that 
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their  competitors  were  not  observing  the  open  public  rates, 
and  the  Eductions  were  made  professedly  for  the  purpose  of 
recovering  the  proportions  of  freight  which  those  entering 
into  it  chiimed  was  their  due,  but  which  they  were  not  getting 
because  of  the  secret  or  unhiwful  practices  of  others. 

Efforts  of  the  Commission  to  obtain  from  the  parties  evi- 
dence of  the  practices  they  suspected  have  been  wholly 
ineffectual,  and  the  war  of  rates  has  proceeded  without  the 
possibility  of  any  external  authority  interposing  effectually  to 
bring  it  to  an  end. 

The  legal  right  of  the  carriers  to  reduce  their  general  scale 
of  rates  to  any  extent  under  the  law  as  it  now  stands  is 
believed  to  be  unquestionable ;  they  have  proceeded  to  do  so 
to  a  destructive  extent,  and  whether  with  any  ultimate  benefit 
to  themselves  is  at  least  very  questionable. 

What  should  be  distinctly  understood  in  the  matter  is  that 
the  immediate  losses  in  such  cases  are  not  in  any  proper 
sense  due  to  the  Act  to  regulate  commerce.  They  are,  on  the 
other  hand,  due  to  violations  of  the  Act ;  and  if  tliose  engaged 
in  reducing  rates  because  of  supposed  improper  practices  by 
their  competitors  were  able  and  were  disposed  to  produce 
evidence  of  the  practices  the  existence  of  which  they  charge, 
the  enforcement  of  the  law  based  upon  such  evidence  would 
tend  to  the  common  benefit  of  all  concerned. 

RATES  UNREASONABLY   LOW. 

In  one  case  which  came  before  the  Commission  within  the 
year,  complaint  was  made  of  certain  rates  made  by  a  railroad 
company  as  being  unreasonably  and  destructively  low.  The 
carrier  making  them  was  competitor  to  several  others  for  the 
freight  passing  between  large  cities  several  hundred  miles 
apart,  and  the  others  averred  that  if  compelled  to  meet  these 
rates,  and  to  continue  them,  they  would  in  time  be  forced 
into  bankruptcy.  The  only  alternative  would  be  the  putting 
up  the  rates  to  intermediate  ]K)ints  so  as  to  make  the  greater 
charges  on  the  shorter  hauls;  and  this  the  law  would  not 
])ermit.  Under  such  circumstances  the  very  low  rates  which 
were  complained  of  were  alh^ged  to  be  neither  just  nor  rea- 
sonable, and  therefore  it  was  claimed  they  were  forbidden 
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under  the  Act  to  regulate  eomnierce,  and  the  Commission 
was  asked  to  so  decide.  At  the  same  time  evidence  was 
given  which  it  was  claimed  tended  to  show  that  the  carrier 
making  the  obnoxious  rates  was  not  ol)taining  from  its  busi- 
ness a  revenue  adequate  to  its  necessities ;  but  whether  the 
evidence  was  convincing  the  Commission  did  not  have  occa- 
sion to  say. 

If  it  is  important  to  the  public  that  a  railroad  once  con- 
structed shouM  be  maintained,  the  ability  to  make  charges 
tliat  will  render  its  maintenance  possible  is  also  of  public 
importance.  AVhen,  therefore,  the  rate  sheets  are  such  that 
rcuisonable  rciturns  are  not  probable,  a  public  injury  is 
threatened,  and  the  injury  is  accomplished  whqn  tlie  natural 
result  of  bankruptcy  is  realized.  It  is  of  little  moment  that  in 
the  meantimi*  the  public  reap  an  apparent  benefit  from  the  very 
low  rates;  tlie  apparent  benefit  is  almost  always  illusory,  for 
tlie  uureiiiun<rative  rate  sheets  are  seldom  evenly  balanced; 
they  favor  particular  towns  or  particular  interests,  or  they  go 
spasmodically  up  and  down,  and  thus  unsettle  prices;  they 
are  comiiioidy  mad(5  quite  as  much  to  injure  competitors  as 
to  l)enelit  the  i^arty  making  them,  and  it  will  generally  be 
fjjund  that  reasonable  rates  adjusted  equitably  over  the  whole 
field  of  s(  rvice  would  have  been  as  much  better  to  the  com- 
munitv  as  to  th(^  carric^r  itself.  This,  however,  mav  not  at 
the  tinu^  be  apparent;  the  public  piTceives  what  sec^ns  to  bo 
a  bi  netit  from  low  rates,  and  tlie  attendant  evils,  which  are 
not  so  obvious,  may  possibly  not  be  perceived  at  all. 

The  fact  which  tln^  public  mind  does  not  readily  grasp  in 
such  cases  is  that  th«  very  hnv  rates  may  be  made  by  the 
carrier  with  full  knowledge  that  they  are  not  remunerative. 
Even  in  the  plaifiest  cases  the  tnith  is  not  always  generally 
acceptt^l;  the  rates  are  very  properly  taken  s.^  prim d  facie 
evi(h'nee  of  tlunr  ad(*(piacy,  and  to  the  public  the  evidence 
seems  eonelusivc^  And  why  should  it  not  when  the  only 
legitiniatt^  l)usin(^ss  pur])ose  in  building  railroads  and  operat- 
ing tluMn  afterwards  is  to  make  money  thereby? 

I^n fortunately  the  purj)ose  to  make  money  from  railroads 
is  not  a  ])urp(;se  in  every  case  to  make  money  by  legitimate 
operation. 
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A  railroad  may  be  built  bj'  those  who  calculate  to 
make  tlu.ur  profit  out  of  the  building  and  who  expect  the 
road,  when  l)uilt  and  paid  for  in  money  or  available  securi- 
ties, to  pass  into  the  hands  of  others  with  wliose  profits  or 
loss(\s  the  constructors  will  have  no  concern.  It  is  unques- 
tionHl>]<^  that  manv  roads  have  been  built  for  which  there  was 
no  legitimate  demand  at  all  adequate  to  their  cost.  The  pro- 
moters may  clearly  perceive  this  and  jkit  contemplate  a  protit 
to  themselves;  but  the  prolit  must  then  be  looked  for  in  the 
transfer  of  inevitable?  losses  to  the  shoulders  of  others.  If 
this  is  not  accom])lislied  before  the  road  is  put  in  operation, 
the  most  feasible  method  of  accomplishing  it  afterwards  may 
be  to  make  the  road  as  injurious  as  possible  to  other  roads, 
until  some  party  having  a  valuable  property  to  protect  will 
take  the  obnoxious  road  in  order  to  stop  its  destructivt? 
operations.  Before  the  road  is  disposed  of  it  is  made  use  of 
with  some  such  purpose  in  viinv;  its  rates  are  devised  not  in 
the  expectation  that  legitimate  revenue  for  its  ueeds  will 
be  r(»alized,  but  that  competitors  may  feel  its  power  to  do 
mischief. 

Till*  pul)lic  does  not,  therefore,  misjudge  when  it  assumes 
that  the  object  the  promoters  have  in  view  in  building  the 
road  is  to  make  moni^y  then.'by,  but  it  is  altogether  astray  as 
to  the  particular  m(\'ins  whereby  the  object  is  expected  to  bo 
aceoiiiplished.  Many  very  costly  roads  have  been  built  from 
whieJi  tlie  buihh'r:;  have  realized  large  fortunes,  but  whi-ch, 
nevertlu  less,  in  the  hands  of  stockholders  are  worthless  as  a 
sonrcM^  of  profit.  The  contractors  may  have  obtained  their 
pay,  but  ilic*  fori^closure  of  mortgages  given  to  secure  the  debt 
for  construction  has  cut  off  the  original  stock,  and  eventually 
they  becouK*  more  adjuncts  to  other  roads  which  they  might 
otherwise  injure;  as  the  New  York,  West  Shore  and  Buffalo 
has  ])ecom(;  an  adjunct  to  the  New  York  Central,  and  the 
New  York,  Chicago  and  St.  Louis  to  tlu^  Lake  Shore. 

In  estimating  the  public  benefit  from  a  road  thus  built  it 
is  necessary  to  begin  by  charging  to  the  debit  side  the  capital 
sunk  in  it  and  the  damage,  if  any,  which  it  has  inflicted  upon 
<^ther  roads.  T1j(^  benefits  may  be  considerable.  Ever}' road 
supplies  some  local  communities  which  would  otherwise  be 
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without  railroad  facilities  and  gives  to  other  points  the  bene- 
fits of  competition,  but  the  debit  side  is  likely  to  be  greatest 
until  the  time  comes  when,  if  it  liad  not  been  sooner  built  the 
gradual  increase  in  population  and  business  would  have  cre- 
ated a  demand  for  it.  But  so  soon  as  the  management  has  a 
legitimate  revenue  in  view  its  rates  must  be  so  graded  as  to 
produce  it,  and  they  are  very  likely  to  be  then  made  higher 
than  would  have  been  necessary  had  the  road  been  demanded 
V)v  business  needs  at  the  time  of  construction. 

A  road  built  in  good  faith  and  in  the  expectation  of  legiti- 
mate profits  from  its  business  is  susceptible  of  being  after- 
v/ards  used  for  stock-jobbing  purposes,  and  when  it  is  so  used 
its  rates,  instead  of  being  calculated  with  a  view  to  the  per- 
manent interest  of  the  road,  may  bo  arranged  with  a  view  to 
make  the  results  operate  most  effectually  for  the  time  being 
upon  the  judgments  or  the  imaginations  of  the  stock  board. 
To  this  end  the  interest  of  stockholders  may  be  sacrificed 
just  as  romoi-selessly  as  the  interest  of  rival  roads  or  of  the 
gt'noral  public.  Roads  from  which  no  fairly-earned  dividend 
could  roas(mably  be  expected  have  thus  for  many  years  been 
made  the  subject  of  stock  speculation,  and  the  niami)ulation 
of  rates  to  that  end  has  been  productive  of  infinite  mischief. 

The  chief  evil  has  not  betui  that  the  public  has  been  misled 
;is  to  wliat  an^  ns-isonable  rates,  but  the  stock  speculators 
controlling  th(^  rcnids  have  stood  before  the  public  eye  as  rep- 
ri^sentatives  of  the  whole  class  of  railroad  managers,  and  the 
di'vious  ways  of  a  few  have  l)een  looked  upon  as  characteris- 
tic of  all.  DeclariiiL^  a  divi<lt ml  which  has  not  been  earn(Ml 
is  among  the  devices  to  which  persons  who  are  at  once  man- 
a^<'rs  of  roads  and  stock  joblxn-s  resort.  The  persons  likely 
to  be  most  seriouslv  wron^^fnl  in  sucli  a  case  are  those  who 
are  diH'cived  into  huvinj::  the  stock  for  more  than  its  value  : 
and  they  are  doubly  wrouj^ed  ;  first  in  the  purchase,  and 
afterwards  in  the  road  being  charged  with  the  burden  of 
making  up  from  subsequent  earnings  what  has  improperly 
been  taken  from  the  conipanv's  treasurv.  But  everv  stock- 
holder  not  a  ])arty  to  the  transaction  and  cognizant  of  the 
facts  is  wronged,  with  th(^  sole  exception  of  those  who  receive 
the  dividend  and  v/ho  also  dispose  of  their  stock. 
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Ill  .ill  l)ujsiiu^ss  corporations  the  stockholders  are  changing 
coiitiiiiijilly.  Ijy  the  rules  of  common  right  and  justice  the 
stockhoMers  ^vho  are  such  at  the  usual  time  for  deciding 
u[)()ii  dividends  are  entitled  to  what  has  been  earned  d'lring 
thi'  [xriod  which  the  decision  u})on  the  question  of  dividends 
will  cover,  and  tbey  are  (entitled  to  no  more.  To  pay  a  divi- 
dend not  carutMl  is  to  give  money  to  some  who  have  no  just 
claim  to  it,  taking  it  directly  or  indirectly  from  the  property* 
of  otlicrs.  But  (»vt»n  it'  thertj  were  to  be  no  eh«inge  in  stock- 
holders, the  very  partitas  who  received  the  unearned  dividend 
Vvould  be  wronged,  since  the  power  of  th(i  road  to  earn  divi- 
dends in  the  futun^  would  almost  necessarilv  be  diminished. 
Xo  ellectual  means  of  pi-evention  has  yet  been  suggested 
othc  r  tlian  h^irislation  to  mjik(3  such  acts  criminal,  or  the  es- 
tablishinent  of  some  public  supervision  of  accounts  and  tho 
sanction  of  th(^  <lividend  l)v  sonn^  public  authoritv. 

I'lie  n  ])orts  which  interstate  carriers  nre  required  to  make 
to  tlie  Coinniission  mav  have  a  conservative  inlluence,  since 
they  \\ill  incn\ise  th(^  difliculty  of  making  a  show  of  profits 
when  ju'olits  have  not  Ixu'U  realized,  Imt  acc(mnts  are  (easily 
m.inipul.ittul  so  as  to  be  matle  to  tell  deceptive  tales,  and 
iiotliing  but  an  investigation  that  goes  ])ack  of  the  report  to 
t'i(!  ()rigin;il  accounts  will  enahle  the  deception  to  be  uncov- 
ei<'d.  Ihit  in  existing  legislation  we  lind  noLliing  which  seems 
to  c(>nteniplate  that  special  invc^stigation  will  be  entered  up(m 
with  no  othei"  purpose  than  to  prevent  wrongs  to  the  corpor- 
ation itself  ov  its  st()ckhold(?rs. 

The  cases  mtiitioned  art^  far  from  bein^  the  oidv  ones  in 
wliich  persons  having  control  of  railroads  may  delib(;rately 
i!iake  insulVn-ient  rates  in  tlu^  expectaticui  of  profits  to  be  in- 
dir(^ctlv  and  ini])ron(n'lv  derivcMl  therc^from.  Everv  case  of 
]:ite  war  \ni\\  be  reganhnl  as  om^  of  this  character.  Present 
pi'oiits  lU'v.  saci'ilic(Ml  on  a  calculation  that  by  crippling  a  rival 
(»r  forcing  an  ;igreem(Uit  or  com])r()mise  on  some  matter  of 
contention  the  loss  will  in  time  be  more  than  made  up.  In 
the  i;reat  maioritv  of  such  easels  tin*  losses  are  found  in  the 
end  to  exceiul  the  gains,  and  tlu?  difficulty  of  getting  back  to 
reasonable^  ratv's  after  tlu*  war  is  (*nded  is  sometimes  very 
serious.     Then  there  are  a  great  many  cases  in  wliich  very 
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low  rates  may  be  given  to  build  up  particular  places  or  inter- 
ests when  corresponding  rates  could  not  be  made  universal. 
Though  rates  which  are  unjustly  discriminating  are  forbidden 
by  law,  the  line  between  what  is  admissible  and  what  is  ille- 
gal is  not  so  distinct  but  that  serious  errors  may  be  and  often 
are  committed,  perhaps  without  any  definite  purpose  to  dis- 
obey the  law.  In  such  cases,  rates  made  even  through  error 
of  judgment  too  low,  are  likely  to  be  balanced  by  others  made 
proportionately  too  high. 

The  statute,  in  its  requirement  of  reasonable  and  just  rates, 
has  had  in  view  the  protection  of  the  public  from  extortion 
and  from  unfair  discriminations.  It  does  not  assume  that 
railroad  companies  will  need  protection  against  their  rates 
being  made  unreasonably  low,  and  it  has  not  conferred  upon 
the  Commission  any  power  to  order  an  increase  of  rates 
which  it  can  see  are  not  remunerative.  In  general,  therefore, 
it  may  be  said  that  railroad  managers  possess  the  power  to 
destrov  the  interests  not  onlv  of  their  rivals,  but  of  their  own 
stockholders,  if  they  will  recklessly  make  rates  that  lead  to 
bankruptcy. 

In  some  cases,  however,  the  exercise  of  the  authority  of  the 
Commission  to  prevent  acts  forbidden  by  the  statute  may 
indirectly  have  a  conservative  influence  in  respect  to  rates. 
This  mav  be  the  case  when  discrimination  between  localities 
or  between  diflferent  kinds  of  business  is  complained  of.  A 
railroad  company  ever  so  much  inclined  to  give  ruinously 
low  rates  to  one  locality  or  to  one  species  of  traffic,  will  hesi- 
tate to  do  so  when  it  understands  that  it  'wdll  be  done  at  the 
peril  of  having  its  rates  to  other  localities  or  upon  other  kinds 
of  traffic  cut  down  proportionally.  The  liability  to  have 
this  done  is  perhaps  not  as  thoroughly  understood  as  it 
should  be.  A  railroad  company  can  have  no  right  to  carry 
grain  or  dressed  meats  at  nominal  rates,  and  at  the  same 
time  maintain  highly  remunerative  rates  on  other  articles  of 
corresponding  value,  bulk,  and  ease  of  carriage.  The  law 
can  not  justify  dealing  with  one  species  of  the  traffic  by  itself 
and  waging  a  war  of  rates  in  respect  of  it,  while  at  the  same 
time  keeping  up  rates  upon  other  articles. 

The  tendency  of  the  unreasonably  low  rates  on  the  one 
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species  of  traffic  is  in  the  direction  of  unreasonably  high  rates 
on  others,  and  those  who  are  charged  the  high  rates,  even 
though  the  charges  are  not  at  the  same  time  increased,  have 
a  right  to  demand  tliat  the  burdens  of  transportation 'be  more 
equally  distributed.  A  few  years  since  one  or  more  of  the 
trunk  lines  were  carrying  immigrants  from  Kew  York  to 
Chicago  for  $1  each.  When  all  commissions  are  deducted  it 
is  doubtful  if  they  are  obtaining  very  much  more  now.  AVhut 
legal  right  a  carrier  can  have  when  making  a  charge  like  that 
to  one  olass  of  passengers,  to  charge  another  $18  is  not  very 
obvious.  If  the  one  charge  is  admissible  on  business  rules, 
the  other  must  be  extortionate.  The  question  w^hether  the 
larger  rate  is  not  reasonable  "in  and  of  itself"  is  not  the 
question  which  such  a  case  presents.  The  true  question  is 
one  of  unjust  discrimination.  And  the  fact  can  not  be  ignored 
that  the  losses  suffered  from  the  unprofitable  traffic  must 
somehow  be  made  up,  and  all  })aying  traffic  may  in  some 
degree  be  assumed  to  share  them. 

The  importance  of  steady  rates  may  be  shown  by  placing 
in  juxtaposition  expressions  of  views  on  the  subject  made  by 
persons  speaking  from  altogether  different  standpoints.  The 
president  of  a  leading  railroad  line,  in  a  recent  public  utter- 
ance, speaks  of  **the  enormcms  importance  of  reasonable  public 
and  stable  rates  to  the  whole  business  of  the  country.  Credit 
and  prosperity  in  every  business  are  dependent  upon  the 
credit  of  railroad  securities,  and  those  securifcies  have  now 
reached  such  an  enormous  volume  that  they  furnish  the  real 
basis  of  our  whole  financial  structure."  A  business  man  of 
Kansas  City,  not  connected  with  railroads,  and  desirous  of 
bringing  them  under  further  control,  wTites  to  the  Commis- 
sion: 

The  frequent  and  violent  changos  in  railway  rates  which  have  taken  place 
(luring  the  past  few  years,  and  which  seem  likely  to  be  unabated,  seem  to 
me  to  call  for  new  legislation  in  the  way  of  amendment  of  the  interstate 
commerce  bill.  Those  changes  are  ruinous  to  all  business  men,  as  well  as 
the  railways,  and  are  the  cause  of  great  discontent  among  shippers  every- 
where, and  especially  to  the  farmers.  What  is  needed  is  a  fixed  permanent 
rate,  which  shall  be  reasonable,  and  which  can  be  counted  upon  by  any  one 
engaging  in  business.       ^  -  -    - 
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Such  views  are  being  eciutinuiilly  expreaaeil,  am!  tln-y  wuU 
illustrate  the  opinions  whicli  pi-evail  gauerally  in  busiuL'as  ■ 
circles. 

Steadiness  of  rates,  theu,  is  an  object  to  be  kept  in  view  in 
the  public  interest.  In  a  recent  passongor-rate  war  botweeu 
roads  extending  east  from  St.  Louis  joint  ratcM  were  in  aome 
instances  reduced  several  times  in  the  course  of  a  single  day, 
until  they  were  made  abi-uiilly  low,  the  rt-diictiou  being  somu- 
times  made  without  eveii  u;iiting  for  the  consent  of  couiiect- 
ing  roads,  so  that  partii/s  who  had  purchased  tickets  would 
have  fouud  them  not  honuied  before  they  reached  their  des- 
tinations, and  been  sutijected  to  great  fuinoyauco  before 
redress  could  be  obtained  had  the  connecting  roads  declined, 
as  they  might  have  done,  to  ae<?ept  the  tickets  aud'shurc  tlio 
losses.  When  the  geuetal  passenger  agents  had  sufficiently 
subdued  their  belligerent  mood,  the  rates  were  suddenly 
advanced,  with  the  inentable  result  that  parties  who  hatl 
calculated  on  the  low  rutcs  and  been  enticed  from  their 
homes  or  seduced  into  taking  any  action  in  reliance  upon 
them,  found  themselves  compelled  to  pay  more  tlian  they  had 
reason  to  es])ect ;  they  doubtless  felt  Homethin;^  the  same 
sense  of  beiufi  wronged  that  the  peo2>lo  of  a  neutral  territory 
miiy  be  expected  to  feel  wheu  it  is  overrun  by  the  armies  of 
belligcreuts. 

Very  low  rates  may  possibly  be  injurious  to  the  public 
interest  even  when  tliey  ai'e  relatively  just  and  are  steadily 
maintained.  This  may  be  so  irrespective  of  the  fact  that  it 
is  always  for  the  interest  of  a  country  that  tlie  capital  invested 
in  any  great  and  necessary  industry  should  be  reasonably 
remunerative.  Independent  of  any  returns  to  stockholders 
it  is  important  that  rates  be  remunerative,  because  of  the 
effect  that  insufficient  revenue  may  have  upon  the  service 
performed  for  the  public. 

No  State,  in  the  exercise  of  its  controlling  authority,  would 
ever  deliberately  prescribe  for  a  railroad  company  a  tariff  of 
Lliaryes  which  would  fall  below  a  reasonable  compensation 
tor  the  service  performed.  Abundant  reason  for  abstaining 
would  be  found  in  the  fact  that  it  would  not  be  for  the  inter- 
est of  the  citizens  that  it  should  do  so.    The  people  want 
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good  railroad  service,  and  tliey  ought  to  have  it  at  fair  rates ; 
but  to  give  them  this  it  is  needful  that  the  road  be  kept  in 
good  condition  and  well  equipped ;  that  the  trains  be  suffi- 
cientl}"  manned  and  well  handled ;  that  competent  servants 
be  eui])l()yed  and  fairly  paid,  and  that  the  company  avail 
itself  of  all  new  appliances  which  are  calculated  to  make  the 
service  more  speedy,  more  convenient,  or  more  safe. 

But  good  service  and  unreasonably  low  rates  are  antago- 
nistic id(»as ;  if  the  latter  are  insisted  upon  the  former  is  not 
to  bo  expected.  Many  times  in  railroad  history  it  has  been 
found  on  inquiring  into  the  cause '  of  some  great  railroad 
calamitv  that  it  was  due  to  the  fact  that  some  bridge  had 
become  weak,  some  tunnel  was  insufficiently  guarded,  some 
machinery  dc^fective,  or  some  employee  incompetent  or  want- 
ing in  vigilance  l)ecause  of  overwork.  If  the  road  was  pros- 
perous the  management  would  thus  be  shown  to  be  inexcus- 
able, perhaps  criminal ;  bixt  if  the  road  was  not  prosperous, 
and  for  souk^  reason  the  managt^ment  had  been  forced  to 
make  such  rates  as  would  not  give  the  necessary  revenue  for 
a  safer  sc^rvice,  the  blame  for  such  a  calamity  may  bo  fairly 
subject  to  apportionment.  The  public  can  never  be  in  the 
wrong  in  demanding  good  service  when  fair  rates  are  con- 
ceded, and  an  enlightened  public  sentiment  will  never  object 
to  fair  rates  when  it  is  understood  that  good  service  is  condi- 
tional upon  them. 

But  the  public  sentiment  will  never  be  enlightened  as  to 
what  are  fair  rates,  and  dis])osed  steadily  to  assent  to  their 
maintenance,  so  long  as  railroad  managers  in  their  absurd 
and  destructive  wars  are  perpetually  and  in  the  most 
emphatic  manner,  by  cutting  fair  rates,  informing  the  public 
that  something  less — perhaps  greatly  less — can  be  afforded. 

This  general  subj(»ct  of  reasonable  rates  is  one  that 
addresses  itself  to  shareholders  in  railroad  corporations  quite 
as  forcibly  as  to  the  official  boards  or  managers.  It  has  been 
observed  in  some  instances  that  shareholders  have  awakened 
to  the  fact  that  their  revenues  have  been  seriously  injured  by 
disastrous  rate-wars,  which  often  originate  from  trifling 
causes,  but  once  entered  upon  and  indorsed  by  the  respon- 
sible management  of  the  line  are  persevered  in  because  the 
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officials  are  too  proud  to  recede,  or  feel  that  they  can  not 
afford  to  assume  the  responsibility  involved  in  apparent  sur- 
render. In  other  cases  the  president  or  directors  of  corpora- 
tions have  learned  to  appreciate  the  danger  involved  in  com- 
mitting the  rate-making  power  to  subordinates  whose  training 
and  experience  liave  not  generally  fitted  them  to  deal  with 
iiuitters  that  involve  wide  questions  of  policy,  and  who  being 
unable  to  grasp  facts  or  principles  outside  their  range  of 
vision,  determine  important  matters  under  influences  often 
no  higher  tlian  the  small  personal  prejudices  and  rivalries 
wliifli  the  business  engenders.  If  boards  of  direction  were 
ficHjiK  iitly  to  exercise  their  authority  of  supervision  the 
influence  would  no  doubt  be  wholesome,  but  it  would  be  even 
more  so  if  stockholders'  meetings  were  to  manifest  unmis- 
takably tlu'ir  purpose  that  their  interests  should  not  be  reck- 
lessly and  needlessly  sacrificed. 

A  rate -war,  under  the  present  law,  is  a  much  more  serious 
matter  than  formerly;  but  apparently  this  is  a  fact  only  to 
be  learned  by  severe  individual  experience.  Rates  between 
terminals  can  not  now  be  lawfully  reduced  without  at  the 
same  time  requiring  large  reductions  at  intermediate  points, 
affecting  purely  local  traffic.  A  reduction  once  made  must 
remain  opt^rative  until  the  notice  required  by  law  for  its 
restoration  can  be  given.  Reductions  often  affect  many  other 
points  than  those  at  first  in  contemplation,  and  rates  on  many 
other  commodities  are  drawn  into  the  current.  As  is  said 
elsewhca-e,  the  rates  after  a  short  duration  are  accepted  by 
the  public  as  the  measure  of  future  right,  and  even  of  com- 
parisons at  widely  different  points.  Localities  insist  upon 
protection,  and  all  manner  of  business  interests  are  affected 
unfavorably.  Values  of  accumulated  products  are  depressed 
at  innumerable  points.  Cut-rates  must  be  open  to  the  pub- 
lic, and  not  distributed  to  individual  shippers  as  before. 

In  view  of  these  considerations,  and  others  that  might  be 
mentioned,  the  question  often  becomes  of  high  moment 
whether,  as  a  broad  proposition,  it  is  wiser  to  meet  the 
reduced  rates  of  a  competitor,  or  to  let  the  business  go.  Yet 
the  decision  of  this  question  is  left  by  important  lines  in  the 
hands  of  subordinates  who  apparently  have  no  other  notion 
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\ipoD  tlie  siil)jec*t  beyond  the  rule  that  every  cut  rate  must  be 
])romptly  "  met,"  and  who  are  ready  to  proceed  upon  the 
idea,  which  is  a  further  inheritance  from  former  systems,  that 
any  methods  of  competition  whatsoever  which  are  deemed  to 
yield  unfair  advantage,  are  to  be  assailed  and  reformed  by 
cutting  rates  upon  traffic  generally,  or  upon  such  classes 
thereof  as  have  been  the  occasion  of  the  unfriendly  contro- 
versy. 

The  difficulties  of  the  whole  subject  are  freely  admitted, 
but  the  manner  in  which  they  are  now  met  can  not  fail  to  be* 
unqualifiedly  condemned.  Nothing  seems  more  surprising 
than  the  fact  that  a  railroad  manager  who  will  neither  take 
steps  by  law  to  put  a  stop  to  a  secret  cutting  of  rates  which 
he  publicly  charges,  nor  furnish  evidence  upon  which  others 
may  do  so,  will  nevertlielc^ss  sacrifice  for  his  shareholders 
millions  of  revenue  to  punish  it.  This  is  grasping  the  blade 
to  strike  down  an  adversary  with  the  hilt.  The  average 
citizen  can  hardly  fail  to  see,  if  the  railroad  manager  does 
not,  that  the  employment  of  a  weapon  which  may  injure  the 
user  even  more  than  the  adversary  is  not  wise  warfare.  Bate 
cutting  is  such  a  weapon. 

UNITY   OF   RAILROAD    INTERESTS. 

One  of  the  chief  perplexities  encountered  in  dealing  with 
complaints  against  railroad  companies  arises  from  the  fact 
that  to  the  public  mind  the  railroad  interest  of  the  country 
seems  to  be  in  some  sense  a  unity,  so  that  when  there  is 
cause  for  complaint  in  the  system  anywhere,  the  whole  inter- 
est is  chargeable  with  some  degree  of  moral  if  not  legal 
responsibility.  i 

In  the  guarded  exercise  of  the  power  of  Congress  to  regu- 
late commerce,  the  authority  to  regulate  it  on  the  railroads 
of  the  country  as  if  they  were  all  under  the  same  ownership 
and  had  the  same  charter  rights  and  liabilities  has  never  by 
any  act  of  legislation  been  asserted.  The  several  carriers 
have  always  been  treated  and  still  are  treated  under  the  Act 
to  regulate  commerce  as  individual  and  independent  entities, 
each  being  responsible  on  its  own  behalf  but  not  for  others, 
and  no  attempt  has  been  made  by  legislation  to  impose  lii^- 
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l)ilitios  or  to  disturb  ri^lits  contrary  to  tlie  provisions  of  the 
State  cliart(a*s  or  States  laws. 

On  the  other  hand,  it  is  perfectly  reasonable  to  expect  that 
tlie  carriers  of  the  country  will,  in  so  far  as  it  is  found  prac- 
ticable to  do  so,  niak(^  such  joint  and  general  arran;L!;enients 
among  their  nuinl)er  that  the  public, when  availing  t]ieniselv(»s 
of  their  services,  shall  lind  an  arrangement  with  oiw  adequate 
for  the  purposes  of  any  single  transaction.  The  dealer  in  the 
most  distant  ])art  of  the  country  having  occasion  to  make  a 
(uuisignment  from  thence  to  the  sea-board,  should,  if  practi- 
cid)le,  be  tMiabled  to  make  his  arrangement  with  thcj  local 
agent  for  the  whole  transportation,  with  the  understanding 
that  the  initial  carrier  will  then  see  that  the  implied  obliga- 
tions which  attc^nd  tlie  undertaking  of  carriage  are  observed 
throughout.  This,  un{[ueslionabh',  is  what  is  required  by 
geiu3ral  public  convenience,  and  this  requirement  should,  as 
far  as  possible,  be  met.  For  the  most  part,  it  may  be  said  to 
be  now  met  l)v  the  leading  carriers  of  the  countrv,  when  the 
consignment  does  not  pass  off  their  roads  upon  side  lines 
which  are  not  under  their  control.  But  it  is  not  so  universallv 
met  by  the  shorter  and  weaker  lines;  nor  would  it  be  so 
( asily  met  by  them  if  the  disposition  to  do  so  were  gen- 
eral. 

One  difficulty  in  the  way  of  making  such  arrangements 
universal  is  connected  with  the  necessity  of  having  some 
means  of  enforcing  among  the  caniers  themselves  the  obliga- 
tions, moral  or  legal,  that  would  grow  out  of  them.  If  one 
carrier  is  to  place  itself  in  position  to  be  responsible  for  what 
may  be  done  by  anotlier,  it  will  be  deemed  necessary  to  have 
some  means  of  promptly  indemnifying  itself  when  it  is  made 
to  respond  for  the  other's  nonfeasances  or  misfeasances.  And 
when  it  is  considered  how  vast  is  the  number  of  transactions 
which  every  important  road  must  have  with  others,  some  of 
which  before  they  are  concluded  reach  out  to  distant  parts  of 
the  country,  and  may  involve  liabilities  that  could  not  be 
foreseen,  it  must  be  evident  that  a  means  of  indemnification 
sufficiently  prompt  and  effectual  would  hardly  be  found  in 
the  right  to  l)ring  a  suit  at  law.  The  strength  and  even  the 
solvency  of  a  carrier  might  be  impaired  by  the  requirements 
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of  such  a  responsibility  unless  it  had  the  means  of  prompt 
re-imbursement. 

But  the  voluntary  establishment  of  such  extensive  responsi- 
bility would  require  such  mutual  arrangements  between  the 
carriers  as  would  establish  a  common  authority  which  should 
be  vested  A\dth  power  to  make  traffic  arrangements,  to  fix 
rates  and  provide  for  their  steady  maintenance,  to  compel  the 
performance  of  mutual  duties  among  the  members,  and  to 
enforce  promptly  and  efficiently  such  sanctions  to  their 
mutual  understandings  as  miglit  be  agreed  upon.  Something 
faintly  resembling  this  has  heretofore  been  done  through 
the  railroad  associations,  but  the  only  effectual  sanction 
which  they  liave  as  yet  contrived  whereby  the  observance  of 
good  faith  in  their  mutual  dealings  could  be  enforced  was 
through  the  device  of  pooling  their  freight  or  earnings.  Even 
this  was  imperfect,  because  the  arrangement  could  always  be 
withdrawn  from  at  pleasure,  but  pooliDg  is  now  out  of  their 
power,  being  forbidden  by  law.  With  pooling  prohibited  the 
tendency  among  the  railroads  seems  likely  to  be  in  the  direc- 
tion of  consolidation  as  the  only  means  of  effectual  protection 
against  mutual  jealousies  and  destructive  rate  wars.  The 
need  of  protection  would  be  still  greater  with  greater  exten- 
sion of  liabilitv. 

But  anything  equivalent  to  consolidation  of  all  the  roads 
of  the  country  under  a  single  head,  or  even  those  of  a  con- 
siderable section,  whether  by  merger  or  by  the  formation  of 
a  confederation  which  should  have  powers  of  legal  control, 
or  by  the  creation  of  what  is  now  technically  denominated  a 
trust,  could  hardly  be  supposed  possible  even  if  the  parties 
were  at  liberty  to  form  it  at  pleasure.  If  the  parties  could 
come  into  harmony  on  the  subject  an  arrangement  of  the 
sort  would  be  so  overshadowing,  so  powerful  in  its  control 
over  the  business  interests  of  the  country,  and  so  susceptible 
of  being  used  for  mischievous  purposes  in  many  ways  that 
the  public  policy  could  not  for  a  moment  sanction  it,  at  least 
unless  by  statute  it  were  held  in  close  legal  restraints  and 
under  effectual  public  supervision  and  control.  The  volun- 
tary arrangements  of  the  kind  in  other  lines  of  business  are 
already  sufficiently  threatening  to  the  public  interest,  and  the 
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most  ardent  advoc.ite  of  the  eoucentraiion  of  railroad  author- 
ity can  not  reasonably  expect  that  anything  of  the  sort  to 
control  the  transportation  of  the  country  will  be  provided  for 
by  legislation.  AVithout  legislation  to  favor  it  little  can  be 
done  beyond  the  formation  of  coiisnltinjif  and  advisory  asso- 
ciations  and  the  work  of  these  is  not  only  necessarily  defec- 
tive, but  it  is  also  limited  to  circumscribed  territory. 

In  the  absence  of  any  such  concentration  of  authority  the 
carriers  by  rail  have  it  in  their  poAver  to  do  very  much  towards 
establishing  better  relations  with  the  public  at  large  and 
towards  performing  better  service  for  the  public  by  first 
establishing  better  relations  among  themselves.  The  need  of 
this  is  very  imperative.  So  long  as  they  are  legally  inde- 
])ondent  of  each  other  it  is  quite  possible  for  each  of  them  to 
keep  strictly  w^ithin  its  legal  obligations  and  still,  by  failing 
to  extend  the  accommodations  Avithin  its  power,  to  cause  great 
and  needless  inconvenience  to  the  public.  The  obligation  to 
avoid  doing  this,  and,  on  the  other  hand,  to  do  the  exact 
op[)osit(%  will  be  obvious  to  any  one  who  has  in  mind  the 
pur})oses  for  which  railroads  are  constructed. 

Tlie  first  requisite  to  the  establishment  of  better  relations 
among  the  (?arritus  l)y  rail  would  seem  to  be  a  recognition  on 
their  part  of  the  fact  that  they  seem  to  the  public  to  consti- 
tute a  <'^^s^^•,  with,  to  some  extent  at  least,  common  interests, 
and  likely  to  be  controlled  bv  the  same  motives.  They  otter 
to  t]w  public  certain  conveniences,  and  if  the  ofl'er  is  accepted 
they  unite  as  far  as  may  be  necessary  in  complying  with  it. 
In  the  <:reat  majority  of  cases  in  which  the  service  of  more 
than  one  is  ri^piired  in  a  particular  transaction  the  party 
i-eijuiriug  it  conies  personally  into  relations  with  one  only, 
and  liow<'ver  numerous  may  be  those  who  unite  in  perform- 
ing the  service,  he  does  not  evtm  in  thought  distinguish  the 
parts  nerfornied  by  each  severally,  but  in  his  mind  he  is  one 
party  to  a  transaction  to  which  all  the  carriers  who  have  served 
liini  constitute  together  the  other  party.  Then,  all  the  carriers 
of  the  country  Hccni  to  be  making  jointly  a  like  offer  of  common 
service  to  all  who  will  ap])ly  iov  it  ;  they  seem  to  be  working 
together  for  a  common  object,  and  they  share  between  them 
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the  results  of  such  transactions  as  under  their  joint  offers 
they  may  be  called  on  to  participate  in. 

It  is  not  surprising,  therefore,  that  to  the  public  there 
should  seem  to  be  something  in  the  nature  of  mutual  respon- 
sibility resting  upon  the  whole  class  and  extending  to  the  con- 
duct of  its  members  severally  while  engaged  in  the  perform- 
ance of  services  in  which  they  thus  co-operate.  If  this  comes 
to  be  clearly  seen  and  so  far  appreciated  by  the  carriers  as  to 
be  made  the  basis  of  practical  action,  we  may  reasonably 
ho])e  that  many  things  which  are  now  done,  and  which  are 
in  various  ways  mischievous,  will  he  abstained  from,  because 
it  will  then  be  seen  how  insignificant  in  general  are  the  bene- 
fits, and  how  great  and  widespread  are  the  evils  that  must 
arise  therefrom. 

In  all  cutting  of  rates  the  party  beginning  it  makes  charges 
or  insinuations  against  its  competitors.  The  public  is  either 
told  that  the  rate  which  is  cut  was  too  high,  and  then  the  com- 
petitor is  charged  with  intentional  extortion,  or  the  competitor 
is  accused  of  some  underhanded  or  dishonorable  conduct 
which  renders  the  cut  necessarv  in  order  to  teach  a  lesson  or 
force  proper  terms  for  future  relations.  Cases  have  been 
oljserved  of  a  carrier  cutting  rates  very  largely,  and  pro- 
claiming to  the  public  that  tlie  reduced  rates  were  all  that 
could  be  justly  demanded,  when  at  the  same  time  it  was  ap- 
parent to  all  persons  having  ex]iert  knowledge  that  persis- 
tence in  such  rates  would  lead  din^ctly  to  bankruptcy. 

In  such  cas(^s  there  are  ultei'i(^r  objects  in  view  which  the 
cutting  is  expected  to  accomj^lish,  but  meantime  the  public 
is  being  misled  as  to  what  are  just  rates,  and  what  is  perhaps 
even  more  damaging  to  tlie  carriers,  it  is  being  practically 
told  by  the  parties  participating  that  the  members  of  their 
class  are  not  deserving  of  the  confidence  commonly  extended 
to  each  other  by  business  men,  but  may  be  expected  to 
deal  unfairly  whenever  anything  can  apparently  be  gained 
by  doing  so.  If  the  cas(\s  nre  not  common,  they  are  cer- 
tainlv  not  unknown,  in  which  tli(^  agents  of  one  railroad  com- 
pany  make  active  elTortji  to  ]H)is(Mi  the  minds  of  the  public 
against  the  man{;.:jjemcnt  of  aiiotlicr  ;    insinuating  against  it 
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■wrongs  and  illegalities  whicl]  exist  only  iii  the  imagination  or 
perhaps  the  invention  of  tlie  pai'ty  making  the  ehurges,  and 
thus  embarassing  the  business  of  the  other  in^  every  way  in 
which  it  can  be  done  with  iinpuuity. 

In  so  far  as  conduct  of  the  nature  indicated  is  designed 
■  merely  to  secure  business  that  otherwise  woulil  be  given  to  n 
competitor,  it  probably  does  not  gu  beyond  the  practices  to 
be  met  with  in  other  employments  ;  but  in  no  other  em- 
ployment conlil  practices  of  the  kind,  for  the  reasons  herein- 
before stated,  be  so  harmful  to  the  parties  by  or  upon  whom 
they  are  practiced.  In  other  emphjymt'nts  competition  and 
separate  action  are  tacts  as  prnmiiieiit  before  the  jiublic  eye 
as  co-operation  and  aiJjiariut  joint  interest  are  in  tliis ;  and 
the  public  does  not  chai^ii  the  parties  following  them  with 
joint  responsibility ;  but  when  business  methods  are  aban- 
doned and  resort  is  had  to  destructivn  warfare  to  punish  a 
competitor,  or  to  secure  any  coveted  advantage,  the  earners 
go  quite  bej'ond  what  is  common  in  other  employments, 
which  indeed  do  not  ofi'cr  the  opportunity  for  dcBtruutivo 
acts  of  like  nature. 

Ill  considering  whetlirr  ihiH-f  is  any  reaeonablG  or  even 
plausilile  excuse  for  them,  we  may  freely  concede  all  that  is 
siiiil  !>;■  riiilrnad  manamTs  vegardingihe  difficult}- of  support- 
ing thi-ir  mutual  arraagi-incnts  in  tJie  absence  of  any  power 
tn  pri'siribe  an  efVrctivc  wjiiici^DU  lor  their  enforcement. 
Neverthrk-ss  an  impartial  observer  is  compelled  to  say  that 
the  metlidds  imw  so  fi'cqiirntiy  resorted  to  for  the  remedy  of 
supposed  grievances  or  for  the  ]ninisliment  of  supposed 
wrongs  arc  nn'thods  which  do  imt  belong  to  the  ])reRent  age. 
They  coiTcspoml  to  the  methods  whereby  in  it  barbaroua  age 
a  ruib'  reib'css  by  force  i.^  s.ui^'ht  for  individual  injuries.  To 
make  the  :idvirsi\ry  feel  mid  '.'ear  the  power  to  inflict  injury 
is  often  the  first  and  ]>riaci[ial  thought,  and  a  rate  is  cut  when 
i»  a  ruder  af;e  it  would  liave  been  a  throat.  The  motive  in 
each  case  is  the  same,  to  obtain  a  riglit  or  extort  a  privilege 
or  punish  a  wrong,  and  the  hostile  act  may  be  resorted  to  ir- 
respective of  auy  qm^stion  whether  there  are  not  legal  reme- 
dies which  are  adequate  for  all  purposes  of  substantial 
justice. 
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It  is  a  pertinent  question  in  this  connection  :  Who  is  hurt 
by  this  species  of  private  warfare  ?  The  carrier  aimed  at 
primarily,  perhaps,  but  the  injury  never  stops  their.  The 
attacking  party  is  almost  inevitably  injured,  and  the  injury 
may  even  go  to  the  extent  of  the  destruction  of  the  interests 
of  holders  of  its  stocks  or  securities.  If  it  stops  short  of  de- 
struction, it  may  nevertheless  impair  the  capacity  of  the  road 
for  usefulness,  and  in  either  event  what  is  done  is  luatter  of 
serious  public  moment.  But  the  injury  goes  beyond  the 
belligerents  ;  it  is  likely  to  affect  in  a  direct  way  many  others, 
while  indirectly  injuring  the  whole  class. 

What  beyond  this  is  specially  important  is,  that  such  action 
strengthens  and  perpetuates  a  feeling  of  distrust  and  hostility, 
which  is  and  for  a  number  of  years  has  been  the  chief  obsta- 
cle to  the  profitable  management  of  railroads.  In  sections 
of  the  country  where  the  antagonism  to  railroads  has  been 
strongest  nothing  is  more  evident  than  that,  for  their  own 
interest,  what  is  needed  above  all  things  is  that  the  manage- 
ment of  the  roads  shall  be  such  as  to  convince  the  public  that 
in  respect  to  railroad  service  it  is  to  have  fair  treatment  and 
the  ap})lication  of  just  business  principles.  But  the  public 
is  not  likely  to  be  convinced  of  this  so  long  as  the  carriers  in 
their  dealings  with  each  other,  as  w^ell  as  in  their  givings  out 
to  the  public,  are  assuming  the  opposite  to  be  the  case. 
W  hat  a  railroad  manager  says  against  another  is  taken  as  an 
admission  against  the  whole  class,  and  the  whole  class  must 
l)ear  tlio  consequences.  Like  all  admissions,  too,  apparently 
against  the  interest  of  the  party  making  it,  it  is  supposed  to 
express  less  than  the  truth. 

But  the  evils  arising  from  the  want  of  friendly  business 
relations  between  the  railroads  fall  largely  upon  the  public 
also.  This  is  inevitable  so  long  as  each  road  has  an  inde- 
pendent existence,  and  its  traffic  arrangements  with  other 
roads  are  matters  of  choice  and  contract.  The  difference 
between  performing  th(i  h^gal  duty  grudgingly,  though  to  the 
letter  of  the  bond,  or  on  the  other  hand  i)erforming  it  in  an 
accommodating  spirit  and  with  the  purpose  to  make  the  ser- 
vice as  valuable  as  possible,  may  in  some  cases  be  the  differ- 
ence between  a  gencjal  annoyance  and  a  great  public  con- 
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venience.  A  short  roud  way  sometimes  make  itself  little 
better  than  a  public  uuisimce  by  siuiply  nbstaioiug  from  all 
accommodation  that  I'uuld  not  by  law  be  forced  from  it.  It 
woald  not  be  likely  to  do  tliis  unless  for  sonic  parposo  of 
extortion  from  other  roads,  but  the  eidateuce  of  the  yowor  to 
annoy  and  embari'aa.-i  i^  a  fact  of  lurge  importance. 

The  public  has  an  interest  in  beiuy  protected  againat  tha 
probable  exercise  of  any  such  power.  lint  its  interest  gooB' 
further  than  this;  it  yoes  to  the  eBtablishmeut  o(  such  rela- 
tions among  the  managurs  of  roads  as  will  load  to  thu  exten- 
sion of  their  traffic  iirranfjti meats  with  mutual  responsibility 
just  iis  far  as  may  be  possible,  so  that  tho  public  may  have  iu 
the  service  performed  all  the  bouefita  aud  uouvwnjeucos  that 
might  be  expected  to  follow  from  general  federation.  There 
is  uothing  in  the  esinteuce  of  such  arrangements  which  is  at  ■ 
all  incoBsisteut  with  earnest  competition.  They  are  of  gen- 
eral conveuience  to  the  cariiem,  as  well  as  to  the  public,  ^d 
their  voluntary  exteuHion  may  be  looked  for  until  in  the 
strife  between  the  roads  the  limits  of  comp&titiou  are  passej 
and  warfare  is  entered  upon.  But  in  order  to  form  them 
f,Toat  nintual  concessions  arr  often  indihpcnaable,  and  auch 
concessions  are  likely  to  be  made  when  relations  are  friendly, 
but  are  not  to  be  looked  for  when  hostile  relations  have  been 
imui-urated. 

It  is  not  uncommon  that  railroad  managers  protest  with 
great  (^'iriiestness  that  {fross  injustice  is  done  when  all  man- 
iigcrti  urn  classed  together  in  public  censure,  ao  that  the  one 
who  most  Rci-upulously  performs  his  duty  is  made  to  suffer 
for  the  misconduct  of  othere.  The  hardship  of  such  a  case  is 
very  obvious.  Nevertheless  iu  dealing  with  any  subject  it  is 
neii'ssarv  to  look  the  actual  condition  in  the  face ;  to  take 
facts  as  they  are,  not  as  tliey  ought  to  be.  Injustice  no  doubt 
resuils  in  many  oases  under  existing  conditions,  and  the 
quistion  dcniiinding  (jractical  solution  is,  how  the  evils  of 
which  tlie  injustice  is  a  consequence  may  in  the  future  be 
prevented,  or  at  least  be  reduced  in  number  and  in  damap^ng 
effect.  AVitii  this  question  confronting  him;  it  seems  a  dic- 
tate of  obvious  jirudiMice  that  every  person  occupying  a 
responsible  jiosition  in  railroad  service,  and  who  desires  80 
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to  perform  liis  duty  oh  to  render  his  service  on  the  one  hand 
profitable  to  the  owners  of  the  road  and  on  the  other  hand  as 
useful  as  may  be  to  the  public,  should  have  in  mind  at  all 
times,  not  merely  Avhat  his  legal  obligations  are,  but  also  in 
what  light  he  and  all  others  in  the  .same  service  are  regarded 
by  the  public.  If  they  are  lookc^d  upon  as  a  clasH  having; 
among  themselves  mutual  responsi])ilities  and  duties,  but 
charged  also  as  a  class  with  responsi])ilities  to  the  public, 
and  if  this  condition  of  things  is  so  far  favored  by  circum- 
stances that  it  is  likely  to  continue,  he  can  hardly,  as  a  reason- 
able man,  doubt  that  he  will  best  subserve  the  interests  he 
directly  represents  when  in  all  his  action  he  keeps  steadily  in 
view  the  imjwrtance  of  securing  and  maintaining,  as  far  as 
possible,  the  most  friendly  relations  between  tlui  whole  class 
and  the  general  pul)lic,  and  of  preventing  or  removing  all 
causes  of  annoyance  or  friction  in  the  performance  of  public 
service  by  any  member  of  the  class.  To  this  end  it  becomes 
important  that  while  making  his  owti  service  as  valuable  as 
may  be,  he  shall  also  contribute,  so  far  as  proper  accommo- 
dations may  go,  to  the  value  of  the  service  rendered  to  the 
public  by  others,  even  though  the  others  may  be  competitor 
and  rivals. 

The  purpose  of  the  act  t4:)  regidate  commerce  may  be 
summed  up  in  a  single  phrase  :  it  is  to  bring  the  railroads  of 
the  country  under  the  control  of  law  representing  an  enlight- 
ened public  opinion.  The  practical  instruction  upon  which 
this  opinion  is  to  be  formed  will  come  largely  from  the  man- 
agcnnent  of  the  roads.  If  that  management  is  c(mspicuously 
just  and  accommodating,  the  opinion  based  upon  it  will  not 
only  be  pro})erly  enlightened,  but  it  will  be  such  as  to  insure 
to  the  roads  a  treatment  from  the  public  and  fi'om  all  official 
authoritv  that  will  directlv  tc^nd  to  the  advancement  of  their 
best  interests. 

AVliile  the  Commission  is  not  at  this  time  prepared  to 
recommend  general  l(\u:islation  towards  the  establishment  and 
promotion  of  relations  between  the  carriers  that  shall  better 
subserve  the  public  interest  than  those  which  are  now  com- 
mon, it  must,  nevertheless,  look  forward  to  the  possibility  of 
something  of  that  nature  becoming  at  some  time  imperaiiTe, 
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unless  a  great  improvement  in  the  existing  condition  of 
things  is  voluntarily  inaugurated. 

THE   LAW  IN  ITS  EFFECT  UPON  CITIES. 

A  leading  purpose  of  the  act  to  regulate  commerce  was  to 
restrain  carriers  in  the  service  performed  by  them  for  the 
public  from  giving  preferences,  through  favoritism  or  other- 
wi.se,  whereby  those  least  able  to  protect  themselves,  whether 
persons  or  localities  or  interests,  w^ould  be  placed  at  disad- 
vantage unjustly.  This  general  purpose  was  conceded  to  be 
wise  as  well  as  just,  but  some  of  the  consequences  necessarily 
llowiug  from  the  enforcement  of  provisions  to  that  end  were 
probably  not  anticipated  by  some  parties  who  not  only 
favored  the  law  but  concurred  in  the  principle  of  relative 
equality. 

Population  under  the  influence  of  modern  civilization  tends 
to  rapid  aggregation  in  cities.  This  tendency  is  particularly 
noticeable  in  new  countries.  At  first  the  population  is  mainly 
niral  and  agricultural,  but  as  business  becomes  diversified 
and  the  people  by  manufactures  come  to  supply  their  own 
needs,  the  couvenieuce  of  aggregation  for  the  purposes  not 
only  of  production  but  for  the  exchange  of  commodities 
becoiiK  s  manifest,  and  centers  of  trade  sj^ring  up  at  which 
all  kinds  of  business,  except  the  purely  agricultural,  can  be 
more  protitably  conducted  by  being  brought  together.  The 
advantages  of  these  centers  are  likely  to  bear  some  relation 
to  si/e,  and  as  in  animal  life  the  weaker  are  seen  to  become 
the  i)rey  of  the  stronger,  so  in  the  industrial  and  social,  the 
weaker  towns  if  not  destroyed  as  centers  of  trade,  are  at  least 
greatly  weakened  through  the  superior  power  which  the 
stronger  poss(»ss  to  command  the  sources  of  healthy  and 
viLiorous  comnicircial  action. 

The  tendency  to  the  increase  in  urban  population  has  been 
greatly  accelerated  by  the  modern  inq)rovements  in  means  of 
locomotion.  Kailroads  in  a  certain  sense  may  be  said  to 
annihilate  time  and  space.  Th(\y  diminish  the  need  for  local 
markets  by  renderinur  the  Ix^tter  markets  that  mav  be  more  dis- 
tant  easily  and  cheaply  accessible.  Their  own  largest  interests 
are  in  the  largest  towns,  and  in  various  ways  the}'  favor  con- 
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ceutration  by  increasing  its  advantages  and  diminishing  the 
(considerations  that  operate  against  it.  The  same  conse- 
quences follow  to  some  extent  from  improvement  in  locomo- 
tive facilities  by  other  modes.  How  rapid  the  tendency  has 
been  in  our  own  country  may  be  seen  from  a  comparison  of 
the  population  of  cities  at  various  periods. 

A\'lien  the  census  of  1790  was  taken  the  population  of  tow^ns 
havin*^  8,000  inhabitants  or  more  aggn^gated  but  three  and 
three-tenths  of  the  whole  population  of  the  country ;  in  1800 
it  had  increased  to  three  and  nine-tenths ;  in  1810  to  four 
and  nine-tenths,  at  which  it  remained  stationary  for  a  decade ; 
in  1830  it  was  six  and  seven-tenths  ;  in  1840,  eight  and  live- 
tenths  ;  in  1850,  twelve  and  five-tenths ;  in  1860,  sixteen  and 
one-tenth  ;  in  1870,  twenty  and  nine-tenths  ;  in  1880,  twenty- 
two  and  tivc-tenths.  At  the  present  time  one-fourth  of  all 
the  population  of  the  United  States  is  gathered  in  towns  of 
8,000  people  and  upwards.  The  increase  in  percentage  is  a 
very  striking  fact,  and  if  it  is  to  reach  a  maximum  at  any 
time,  it  has  very  certainly  not  reached  it  as  yet. 

AMiat  was  the  natural  and  inevitable  tendency  has  been 
greatly  emphasized  by  the  fact  that  the  carriers  of  the  coun- 
try, in  making  up  their  rate  sheets  to  regulate  the  charges  for 
the  traus])ortation  of  persons  and  property,  have  given  to  the 
cities  special  and  very  important  advantages  over  the  country 
stations.  Some  of  these  advantages  have  been  given  to  large 
dealc^rs,  found  principally  in  the  cities,  and  given  because 
of  the  extent  of  tlieir  patronage.  But  the  large  towns,  as  a 
whole,  have  been  specially  favored  in  rates  over  the  country 
places,  for  the  reason  that  the  competition  was  felt  mainly 
at  sucli  towns,  and  under  the  stress  of  competition  the  car- 
riers have  felt  compelled  to  make  rates  which,  except  upon 
compulsion,  they  would  not  consent  to  make  anywhere. 

Pressure  of  competition  has  been  most  severe  upon  the 
carriers  by  rail  whose  lines  touched  the  great  rivers  or  other 
navigabh?  waters  of  the  country.  Cheaper  carriage  is  possi- 
ble by  water  than  by  land,  and  a  railroad  directly  competing 
with  a  steam-boat  line  must  make  low  rates  or  abandon  the 
traffic  to  the  boats.  But  the  exceptionally  low  rates  were  by 
no  means  restricted  to  such  towns  as  were  possessed  of  navi- 
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gable  facilities  ;  the  interior  cities  were  also  favored,  though 
the  competition  they  enjoyed  was  exclusively  between  the 
carriers  by  rail.  Nor  could  it  always  be  said  that  low  rates 
were  forced  upon  the  roads  by  the  stress  of  competition ; 
they  were  very  often  determined  by  agreement  between  the 
carriers  controlling  the  business,  and  who  possessed  the  same 
power  to  exact  reasonable  rates  from  the  large  towns  as  from 
the  small.  Always,  however,  in  the  large  towns  there  were 
influences  which  were  powerful  in  producing  low  rates,  and 
the  carriers  even  when  they  wished  to  do  so  did  not  find  it 
easy  to  resist  them..  But  very  often  the  interest  of  a  carrier 
was  so  far  identified  with  that  of  a  town  as  to  make  the  giving 
to  it  of  exceptionally  low  rates  a  matter  of  choice. 

While  this  state  of  things  continued  it  was  almost  impossi- 
ble that  in  any  section  of  the  country  possessing  already  a 
number  of  established  centers  of  trade,  any  smaller  town,  not 
yet  of  sufficient  strength  to  command  like  favors,  should 
escape  a  condition  of  subordination  and  dependence.  Towns 
must  either  depend  for  their  growth  upon  some  very  special 
and  exceptional  natural  advantages,  or  they  must  have  manu- 
factures, or  they  must  contrive  to  become  the  centers  of  a 
lar^e  joljbing  trade.  But  for  the  success  of  his  business 
either  the  merchant  or  the  manufacturer  must  have  the  like 
favorable  rates  for  the  transportation  of  that  which  he  buys 
and  sells  as  are  given  to  his  competitor ;  this  is  indispensa- 
ble. Any  attempt  of  a  small  town  to  grow  into  rivalry  with 
a  large  town,  beginning  with  considerable  differences  in  rail- 
road rates  against  it,  must  be  necessarily  unsuccessful. 

Tlie  specially  favorable  rates  which  in  one  form  or  another 
were  given  to  large  dealers  were  not  always  given  as  matter 
of  personal  favoritism ;  perhaps  they  were  quite  as  often 
given  to  enable  proprietors  to  protect  their  business  as 
against  the  rivalry  of  like  business  located  on  other  roads  and 
supposed  to  be  obtaining  similar  concessions.  Every  town 
thcnight  it  must  have  its  leading  enterprises  protected  against 
the  inroads  which  competitors  might  make  through  railroad 
favors,  and  there  grew  up  a  feeling  in  the  large  towns  that 
the  trade  of  the  territory  which  they  had  customarily  sup- 
plied belonged  to  them  of  right,  and  that  any  re-adjustment 
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of  freight  rates  should  not  fail  to  preserve  their  domiuiottl 
over  it. 

It  wiin  not  at  first  clearly  perceived  by  every  ona  that  thf 
provisions  of  the  act  to  regulate  commerce  which  prescrilux 
niles  of  impartial  accommodation  as  between  persona,  ocoa 
patioDB  ami  localities,  were  really  intended  to  go  so  far  as  t 
])!ace  in  respect  to  such  accommodations  the  smallest  am 
most  obscure  hamlet  in  the  country  in  the  scale  of  rig! 
against  the  largest  and  most  powerful  city,  entitling  each  t 
the  same  favorable  regard  from  the  carriers  which  served 
them.      The  large  towns  not  unnaturally  accepted  the  p 
vision  againBt  discrimination   as  between  localities  as  i 
that  protected  them  against  their  competitors ;  they  (lid  acA 
readily  appreciate  the  fact  that  it  also  protected  as  againsi 
tbfnj  a  single  patron  of  the  road  at  a  local  station,  and  ODti'| 
tied  him  to  favorable  consideration  irrespective  of  any  quoB-i 
tion  of  competition  ;  that  the  pui-pose  was  that  there  sUunlAl 
be  no  unreasonable  discrimination  as  between  country  uaAl 
city,  any  more  tban  between  large  towns.  ' 

Indeed,  under  all  the  circuuistancea,  the  prohibition,  so  iai 
as  it  applied  to  localities,  was  likely  to  be  specially  beneticin] 
to  country  places ;  and  the  prohibition  of  the  greater  chargd 
upon  the  shorter  haul  on  the  same  line  in  the  same  directioUi 
except  when  the  circumstances  and  conditions  were  dissim- 
ilar, was  also  calculatoil  to  be  chiefly  beneficial  to  the  smaller 
towns,  since  the  large  towns  almost  always  received  suol 
benefit  as  resulted   from  the  making  of  the  lesser  chai^ej 
How  great  the  differences  were,  and  how  depressing  tbe^ 
must  necessarily  have  been  upon  small  towns,  some  idea  c 
be  had  from  an  examination  of  tariff  sheets  which  showec 
that  a  carrier  Sometimes  charged  for  the  transportation  i 
property  from  one  terminus  of  its  line  to  stations  short  of  th«3 
other  fully  three  times  as  much  as  it  charged  by  the  samdF 
tariff  sheets  for  the  carriage  of  like  property  from  the  saj 
starting  point  past  the  same  stations  to  the  other  terminus. 

It  may  be  assumed  that  the  railroad  managers  who  madaj 
these  rate-sheets  did  not  in  general  do  so  under  the  inffuencQ^ 
of  any  desire  to  favor  the  coDsiderabie  town  at  the  espensC 
of  all  others,  provided  they  could,  with  proper  regard  to  thm 
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interests  of  their  roads,  establish  relatively  equal  rates  as 
between  all  stations.  When  they  made  rates  which  thus  vio- 
lated the  principles  of  relative  justice,  their  action  was  always 
defended  as  being  a  necessary  result  of  the  logic  of  the  situ- 
ation which  they  would  have  been  glad  to  escape  from  had 
any  means  of  escape  been  open  to  them.  But  whether  will- 
ingly done,  or,  on  the  other  hand,  done  under  stress  of  com- 
pulsion by  those  who  would  have  preferred  to  do  otherwise, 
the  consequences  were  unmistakable.  The  small  towns  bore 
the  heaviest  proportionate  burdens,  and  unless  on  general 
grounds  it  was  desirable  that  the  cities  be  specially  fostered 
and  favored,  the  effect  must  fi'om  a  social  point  of  view  be 
undesirable  for  the  country.  It  was  impossible  that  it  should 
be  made  to  seem  right  to  the  common  mind  that  such  distinc- 
tions should  exist ;  the  sense  of  justice  received  a  shock  when 
one  was  told  that  the  small  dealer  in  the  country  town  was 
made  to  pay  three  times  as  much  for  the  carriage  of  his  goods 
as  the  city  merchant  paid  upon  the  like  quantity,  for  even  a 
greater  distance;  and  a  well-founded  feeling  of  discontent 
arises  among  any  people  when  it  can  see  things  done  under 
the  protection  of  its  laws  which  seem  to  be  plainly  and 
unmistakably  unjust. 

It  will  probably  not  be  claimed  by  any  one  that  it  is  desira- 
ble to  j^ive  by  law  or  through  the  use  of  public  conveniences 
an  artificial  stimuhis  to  the  building  up  of  cities  at  the  expense 
of  the  country.  In  great  cities  great  social  and  political  evils 
always  concentrate,  grow  and  strengthen,  and  the  larger  the 
cities  are  the  more  dijfficult  it  is  to  bring  these  evils  under 
legal  or  moral  restraints.  This  fact  is  so  generally  recognized 
that  the  feeling  may  be  said  to  be  practically  universal  that 
the  interest  oi  any  country  is  best  consulted  when  public 
measures  and  the  employment  of  public  conveniences  favor 
the  diffusion  of  population  and  the  profitable  employment  of 
industrial  energy  everywhere,  rather  than  the  concentration 
of  population  in  few  localities. 

When  in  consequence  of  the  carriers  establishing  such  rates 
as  the  principles  of  the  act  to  regulate  commerce  require, 
some  of  the  towns  of  the  country  found  that,  to  some  extent, 
business  they  had  formerly  enjoyed  was  slipping  away  from 
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them,  their  commercial  or  other  business  organizations  called 
upon  the  Commission  for  protection  under  circumstances 
that  made  their  cases  present  grounds  of  strong  apparent 
equity.  For  it  was  found  that  while  the  law  which  requires 
rates  to  be  made  relatively  just  and  fair  was  in  its  application 
to  localities  intended  specially  for  the  benefit  of  the  small 
towns  which  were  formerly  discriminated  against,  yet  when 
it  canio  to  be  given  effect  it  had  the  result  that  some  one  or 
more  large  towns  in  any  particular  section  of  the  country 
would  apparently  receive  the  principal  benefits  while  other 
large  towns,  competitors  to  it,  would  to  some  extent  be 
injured.  This  result  would  follow  from  the  fact  that  the 
making  of  more  favorable  .rates  to  small  towns  would  enable 
them  to  have  a  choice  of  markets  not  possessed  before,  and 
perhaps  invite  them  to  pass  by  one  trading  town  which  had 
fornKMly  monopolized  their  trade  to  a  more  distant  and  larger 
town  where  the  opportunity  for  choice  in  buying  and  to 
obtain  customers  in  selling  would  be  greater.  Whenever  this 
was  tlu;  case  the  larger  market  seemed  to  be  reaping  the  prin- 
cipal benefit  of  the  favorable  rates  to  the  smaller  towns;  and 
the  ('oni})laint  was  then  made  by  the  towns  which  suffered 
from  the  loss  of  business,  that  the  rates  instead  of  operating 
justly,  discriminated  unfairly  in  favor  of  the  larger  town  to 
the  ])r(\judice  of  those  which  had  the  right  to  compete  with  it. 
The  first  complaint  presenting  this  ^-iew  was  made  by  mer- 
chants of  Danville,  Va.,  w^io  claimed  that  the  rates  of  the 
Eiclimoiid  and  Danville  Railroad  Company  discriminated 
against  their  town  and  in  favor  of  Richmond.  The  rates,  as 
expn^ssed  on  the  rate-sheets,  did  not  appear  to  be  unequal 
or  unfair;  they  seemed  to  be  made  with  due  regard  to  rela- 
tive distances,  but  they  allowed  no  controlling  force  to  the 
fact  that  Danville  was  an  important  center  of  trade  for  a  con- 
siderable surrounding  country,  and  were  so  made  as  to  be  as 
favorable  to  the  small  stations  on  the  line  of  the  road  as  they 
were  to  the  cities.  The  consequence  was  that  a  merchant  in 
a  small  town  on  the  far  side  of  Danville  from  Richmond, 
desiring  to  secure  supplies  which  Danville  merchants  were 
nceustomed  to  procure  from  Richmond  and  then  re-sell  along 
the  line  of  the  road,  found  himself  able,  instead  of  purchas- 
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ing  in  Danville,  to  buy  in  Bichmond,  and  by  shipping  the 
goods  to  his  place  of  business  direct  and  without  unloading 
at  the  intermediate  city  to  put  them  in  stock  at  lesi^  cost  for 
transportation  than  he  could  have  prociired  them  for  had  they 
been  first  sent  to  Danville  and  then  to  the  final  destination 
as  a  second  shipment.  He  would  also,  by  thus  dealing,  save 
the  profits  wliich  the  dealer  in  Danville  had  formerly  received 
from  his  business. 

It  WHS  inevitable  that  this  advantage  should,  to  some 
extent,  be  availed  of,  and  the  consequent  loss  of  business  to 
Danville  was  thought  by  the  complaining  party  to  amount  to 
demonstration  that  the  rates  which  occasioned  the  loss  gave 
to  Kichmond  an  unfair  advantage.  The  proper  remedy  was 
supposed  to  be  for  the  Commission  to  hold  that  the  aggregate 
rates  from  Bichmond  to  Danville  and  from  thence  to  the  final 
destination  should  not  exceed  the  rate  which  was  made  iroat 
Bichmond  to  the  same  point  as  a  through  rate.  No  other 
rule,  it  was  said,  could  possibly  operate  with  justice. 

A  similar  claim  was  afterwards  advanced  on  behalf  of  a 
commercial  organization  in  Omaha,  which  claimed  protection 
against  rates  which  operated  prejudicially  to  the  dealers  in 
their  city,  and  in  favor  of  dealers  in  Chicago.  The  same  idea 
has  been  at  the  basis  of  complaints  made  on  behalf  of  dealers 
ia  Detroit  and  in  other  localities ;  but  in  every  case  it  was 
apparent  that  the  rates  complained  of  were  rates  intended  to 
be  made  in  conformity  to  the  spirit  of  the  act,  and  without 
any  pui-pose  of  benefiting  or  injuring  other  towns  than  those 
to  which  they  were  given.  And  it  might  also  be  seen  that 
these  peculiar  incidental  benefits  could  not  be  monopolized 
by  a  few  commercial  centers,  nor  could  any  one  of  them 
gather  benefits  without  reaping  losses  also.  If  the  dealers  in 
small  towns  beyond  Omaha  are  now  enabled  to  pass  by  that 
city  and  make  purchases  in  Chicago,  which  they  were  accus- 
tomed to  make  in  Omaha,  so  they  may  pass  by  Chicago,  also, 
and  make  them,  perhaps,  to  like  advantage  in  Philadelphia, 
New  York,  or  Boston.  They  can  now  reach  out  in  all  direc- 
tions as  they  could  not  before,  and  even  for  family  supplies 
there  may  be  a  choice  of  markets,  which  formerly  was  not 
available. 
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Siu-li  a  state  of  facts  as  was  shown  in  the  instances  mcn- 
tioiied  doos  not  present  a  case  calling  for  the  protection  of 
commercial  centers  as  against  each  other ;  what  should  be 
done  obviously  is,  to  leave  just  and  equal  rates  to  have  their 
natural  effect  under  the  influence  of  legitimate  competition. 
The  law  can  not  be  blamed  for  incidental  consequences  when 
its  rules  are  just  and  justly  applied.  It  could  not  be  denied 
that  the  rates  given  to  the  smaller  towns  in  the  cases  men- 
tioned were  just  to  them,  and  the  large  towns  could  not,  with 
any  propriety,  demand  that,  for  their  own  benetit,  rates  unjust 
to  the  smaller  towns  should  l)e  imposed.  All  they  couhl 
claim  was  that  rates  should  be  relatively  j'ust  when  all  stations 
were  considered.  Tlie  carriers  could  not  go  further  in  aid  of 
the  competition  of  cities  than  to  make  them  so. 

In  some  cases  in  which  it  was  complained  that  excessive 
rates  were  chargiul,  the  evidence  offered  to  make  out  tlie 
excess  consisted  larj^ely  in  showin*^  that  the  rates  formerlv 
paid,  after  deducting  the  lebates  which  were  allowed,  wero 
much  below^  the  rates  now  exacted.  Evidence  to  this  effect 
Avould  come  ahnost  exclusively  from  large  dealers,  and  it 
did  not  usually  show  that  the  public  in  general  at  the 
same  locality  had  formerly  been  given  more  favorable 
rates  than  they  now  had.  But  the  evidence  was  incom- 
])lete  for  the  purpose  designed  because  it  did  not  take 
a  comprehensive  view  of  the  whole  field,  bnt  was  confine<l 
to  a  single  place.  Proof  that  a  railroad  company  is  now 
on  an  average  when  all  its  stations  are  considered,  charg- 
ing higher  rates  than  formerly,  may  be  taken  as  a  fttron^ 
prima  fade  showing  that  present  rates  are  excessive ;  bnt 
their  being  higher  at  a  single  locality  may  be  a  result  of  an 
equalization  of  rates  as  between  localities,  which  necessarily 
advances  those  which  formerly  were  proportionally  too  low, 
and  reduces  in  like  degree  those  which  formerly  were  pro- 
portionally too  high.  If  the  rates  are  now  found  to  be  made 
on  correct  principles,  and  are  relatively  fair  as  between 
localities,  it  can  not  be  a  just  ground  for  complaint  that  some 
town  which  formerly  was  greatly  and  unjustly  favored,  finds 
its  rates  advanced.  Not  unlikely  it  may  turn  out  on  inyesti- 
gation  into  the  circumstances  of  such  a  case  that  the  advance 
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was  necessary  to  enable  a  carrier  to  make  the  proper  conces- 
sions to  other  localities. 

To  what  is  above  said  regarding  the  eflfect  upon  large 
"towns  of  a  strict  enforcement  of  the  long  and  short  haul 
clause  of  the  Act,  a  partial  exception  must  be  made  of  towns 
^nd  cities  upon  the  trans -continental  lines.  All  the  interior 
"iowns,  large  and  small,  will  receive  benefits  therefrom ;  the 
incidental  injurious  effects  will  fall  mainly  upon  the  terminal 
-cities. 

UNIFORM   CLASSIFICATION. 

In  the  first  annual  report  of  the  Commission  attention  was 
called  to  the  fact  that  rates  for  railroad  transportation  are 
^o  some  extent  adjusted  on  principles  analogous  to  those  on 
nrhich  taxes  are  laid ;  the  articles  or  the  interests  that  ,can 
least  afford  to  bear  such  burdens  are  given  the  benefit  of  low 
rates  whicli  the  carriers  can  not  afford  to  give  to  all,  and 
Ligher  proportional  rates  are  levied  upon  the  articles  and 
interests  which  would  feel  the  burden  less.  This  method  of 
adjusting  rates  has  been  and  is  of  very  high  value  to  the 
country ;  indeed  it  may  be  said  to  be  indispensable. 

The  business  of  a  railroad  company  as  a  carrier  of  freight 
is  to  exchange  for  the  people  the  products  of  different  sec- 
tions and  countries,  and  this  exchange,  as  to  many  commodi- 
ties in  a  country  so  large  as  ours,  or  indeed  in  any  consider- 
able country,  would  be  restricted  to  comparatively  small 
sections  if  articles  which  are  at  once  bulky  and  cheap  and 
articles  which  in  small  compass  comprise  very  great  value 
were  alike  charged  rates  for  transportation  which  disregarded 
the  value  as  an  element  of  estimation,  or  took  it  into  accoui:fc 
only  so  far  as  reasonable  insurance  against  loss  or  injury 
might  render  prudent.  Railroad  managers  very  soon  di^^- 
covered  that  they  could  not  measure  their  rates  exclusively 
by  the  standard  of  cost  of  carriage  of  the  several  kinds  of 
traffic,  separately  considered ;  but  it  was  wise  for  themselves 
and  best  for  the  countrj'  that  the  cost  of  carriage  be  consid- 
ered in  the  aggregate  and  that  the  rates  which  are  to  be  the 
compensation  for  the  service  performed  be  then  apportioned 
on  special  consideration  of  the  value  of  the  service  to  the 
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kinds  of  traffic  severally.  Such  an  apportionment  woolil 
seldom  be  burdensome  to  articles  of  high  value,  but  it  would 
relieve  cheaper  articles  from  burdens  which,  if  apportioned 
strictly  to  the  cost  to  the  carriers  of  their  transportation,  would 
render  carriage  for  considerable  distances  out  of  the  question. 
But  a  practice  based  upon  any  such  general  principle  will 
'  almost  ineritably  in  its  application  be  subject  to  many  excep- 
tions. Every  railroad  serves  a  certain  territory,  and  every 
part  of  the  country  has  to  some  extent  interests  to  be  served 
which  are  special  and  peculiar  to  it,  and  these  it  will  natur- 
ally desire  to  have  specially  considered  by  local,  official  and 
corporate  authorities,  whether  the  business  in  hand  be  the 
imposition  of  taxes  or  the  adjustment  of  rates  for  transpor- 
tation, and  as  many  other  circumstances  besides  cost  of 
transportation  and  value  must  always  be  taken  into  account, 
such  as  bulk  or  weight  of  articles,  convenience  of  LamUing, 
special  liability  to  injury  and  necessity  for  speedy  delivery, 
and  the  field  of  production  or  of  consumption,  so  that  tliore 
can  never  be  any  fixed  or  definite  rule  for  the  measurement 
of  the  charge  to  bo  made  upon  any  particular  traffic,  it  is 
always  possible  for  the  railroad  maiiitger  in  making  rates  to 
yield  something  to  the  special  interests  of  his  section,  and 
still  keep  in  view  the  general  principles  upon  which  he  will 
professedly  act. 

As  rates  are  apportioned  by  means  of  classification  of 
articles  which  are  expected  to  be  oifered  for  carriage,  a  pres- 
sure from  sectional  and  local  interests  has  been  continuously 
brought  to  bear  upon  the  authorities  making  the  classifica- 
tions to  have  them  so  made  that  those  interests  may  be 
favored  which  the  roads  to  use  the  classification  will  more 
particularly  serve.  For  the  most  part  the  classifications  have 
been  made  by  the  carriers  themselves ;  in  a  few  instances  they 
have  been  made  by  State  Commissions,  but  under  infloenoea 
corresponding  to  those  which  have  influenced  the  carriers  in 
the  same  work.  The  carriers,  it  maybe  assumed,  have  prima- 
rily consulted  their  own  interests,  but  they  have  also  at  the 
same  time  consulted  the  local  feeling  and  the  local  interests, 
and  have  commonly  found  that  their  own  interests  were  best 
Bubserred  in  doing  so. 
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The  consciiuoiicu  biis  been  tliiit  a  great  niimlier  ot  classifi- 
mtioui^  have  been  in  I'uruci  in  JitTurt^ut  imits  of  the  fouiitry, 
home  of  them  coveriu^  lar^e  unil  suiuu  miuiiII  sections,  some 
inttdti  for  Bevtna!  Imt  nioro  niiule  for  siu|^le  rnads.  In  ver_y 
mauy  cnseii  there  were  two  or  luorc  clasaiticatioiis  in  force  on 
urojid;  oue  for  tlie  traffic  iu  one  Jirectiou,  another  for  that 
in  the  other,  a  thii-d,  perbaps,  for  the  tiiiffiu  coiuing  from  or 
goinjj  to  a  paiiieolar  section  of  the  eomitry,  aud  so  oii.  The 
eiiatencc  of  so  many  was  a  great  public  evil,  anil  it  ueees- 
tuiily  resulted  iu  constimt  embarraHsment  in  the  iute  re  hangs 
of  traffic  between  the  roada.  The  owners  of  the  froif^Uta  were 
more  annoyed  than  the  carriers  themselves,  for  they  were 
peqiutually  enljject  to  the  liability  to  be  called  upon  to  pay 
L-harges  fur  transportation  which  were  greatly  iu  excuss  of 
any  which  they  had  anticipated.  Uneipected  chai'ges  wero 
likely  to  l>rced  controversica  and  canso  delays  in  transporta- 
titm  sud  duUrery,  and  in  the  mindts  of  those  unfamiliar  with 
-the  subject  of  claasiticfttion  there  were  often  Buspioions, 
tMutfd  ou  appearances  whieh  affordt^d  color  for  them,  thtit  tlio 
(■(irricra  were  guilty  of  intentional  wrong  and  unjustiiiablo 
*-s,-ictioits. 

TItc!  first  important  step  in  the  direction  of  reform  was 
takou  by  wliat  are  known  as  the  trunk  line  roads,  and  resulted 
ill  an  agreement  upon  wliat  was  designated  by  them  the  ofB- 
cin!  classilication,  which  was  put  in  force  contemporaneously 
with  the  taking  effect  of  the  Act  to  regulate  commerce,  .  The 
Condition  of  things  in  the  territory  of  the  trunk  lines  and  tte 
ffffvt  of  the  action  taken  have  been  thus  stated  in  proceeS- 
iiii;si  before  tlie  Commission: 

At  till-  iliid;  cif  till'  pnKS-ogti  Af  tlic  Act  nniVr  which  this  Cfimmission  Was 
I'tii-.i-.d/.i-^l.  OIK-  hiiiiihvd  nnil  tliirtV'Due  I'Ailrnad  coiuiionies  witliia  ihe 
li-riitiiiv  roii(:liiv  ili'tirii-il  liv  a  liiiii  iim«n  from  Chicago  to  Saint  Lot^, 
iiicliiiliti^  liiitli  tliriM'  citivs,  ami  Ukiii);  iit  thu  tcrritury  eitst  ot  the  Miasia- 
n\>\n  and  tiortU  of  the  Ohio  ami  rcitoiimc  rivtm,  nnil  iuclnding  all  the 
.  Kow  J'li]|;lanil  Htati'K,  I'iifli  Imil,  iir  liirgulv  hiu\,  a  w'patato  clasiiifi cation. 
In  uiiilitJi>Ti  ti>  tliosi'  I'lu-sbiticiitiiiiiK  tliiit  grew  np  out  of  local  oundittofae, 
mil]  wiru  tlioii;{ht  til  in:  acc'<iiiimui1;itiii<;  to  tlie  particular  roads  aod  ehjp- 
jHTs,  tlnTi'  wi'vc  alsii  five!  coiLfi'ili-rntiiins  of  railroad  companies  having 
rncli  its  ctnRHJtloitioii.  The  pre.'^F'iit  claKriiticatiuii  has  taken  the  place  ol 
the  fuUuuiug,  which  ncru  furucrly  iu  iisu: 
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Firfti. — The  local  classification  of  each  railroad  compaDj. 

Srrond, — The  through  west-bound  classification,  generally  known  as 
tli«^  trunk-lint'  westbound  classification,  uiK)n  the  through  traffic  origin- 
aiiii'^  at  scii-bciiinl  cities  or  iK)ints  east  of  the  western  termini  of  the  trunk 
liiK  .s,  jiud  dt'stiiied  to  their  western  termini — Buffah),  Erie,  Pittsburgh, 
Parkt-r.sburf^U,  etc. — and  to  a  number  of  competitive  points,  trade  centers, 
or  riiiin>ad  junctions  beyond. 

'I/tircl. — The  east-bound  classification,  which  alone  applied  to  east- 
bound  tnillie  originating  in  the  territory  east  of  Chicago  and  the  Missis- 
sippi Uiver,  wi-.st  of  the  western  termini  of  the  trunk  lines,  and  north  of 
the  Ohio  liiver,  on  tratlic  destined  to  the  western  termini  of  the  trunk 
lines  and  points  east  thereof. 

J'ntirth. — Traffic  between  competitive  interior  points  in  the  Middle 
Stjite.s  (New  York,  Pennsvlvania,  New  Jers^ey,  Delaware,  Maryland,  Vir- 
ginia, and  We.st  Virginia),  inteiehanged  between  the  several  trunk  lines 
au<l  e<)nnecting  roads,  was  governed  by  th(?  j<»int  merchandise  freight 
cla>.sitication,  which  also  ap»plied  to  the  local  traffic  of  certain  roads. 

J'iffJi, — The  Middle  and  Western  States  classification  applied  to  traffic 
between  competitive  interior  points  west  of  the  western  termini  of  the 
trunk  lines,  east  of  the  Mississippi  Kiver  and  north  of  the  Ohio  Kiver. 

SirfJi. — Traffic  between  c(»rtain  ]>oints  in  the  "Western  States  east  of  the 
Mip'<i.ssip])i  Kiver  and  certain  southern  C(»mpetitive  points  was  governed 
by  tluf  east  and  south-bound  chissifieation. 

Tlie  present  classification  takes  tli(»  phice  of  all  these  widely  different 
classifications  as  well  as  the  many  local  classifications  which  were  more  or 
less  in  conflict  with  each  other;  if  they  had  been  continued  it  would  have 
bi;en  impossible  to  carry  out  either  the  h  tter  or  spirit  of  the  interstate 
C(>inmerce  law. 

'J'lie  conditions  and  n-cpiirenieiits  under  which  the  prt^sent  classification 
is  l>a><ed  are  tlicn-fore  <»f  an  entirely  ilillVrent  character  to  those  u]>on 
which  the  tnink  line  west-b-nind  classification  fnmi  New  York  was  basid 
pri<»r  to  April  1.  1W7.  That  was  confined  to  one  kind  of  traffic  in  one 
din  ction,  destined  to  com]>arativeiy  few  competitive  points  west  of  the 
western  termini  of  the  trunk  lines,  while  the  ])resent  classification  applies 
to  all  the  traflic  in  every  direct i(»n  between  all  stations  t>f  the  roads,  Iwth 
local  and  through.  The  companit  s  using  the  i)resent  classification  oi>ei-ato 
about  47,000  miles  of  railway,  more  than  one-third  of  the  entire  railway 
niilea^'e  of  the  Uniteil  States,  and  over  these  roads  are  transported 
2;^i,iHM).(M)0  tons,  or  about  .^O  per  etut.  of  the  total  tonnage  carried  over 
tiic  railroads  in  the  United  Siati's. 

''"use  railroad  coni]iaisi<  s  «inbraeed  within  the  territory  referred  t<-», 
(\y  siiin^'to  acfonimO'lMt**  tin-  trarie  pa^sin,u:f)ver  these  lines  to  their  under- 
Ktan.;inLr  of  the  leirihlation,  met  to-itiier,  the  princiial  roads  being  repre- 
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sented  at  tliia  mcctiug,  ami  on  Febniory  18,  1887,  a  miiamitl^o  ww 
appointed  to  rucommetid  n  UDifonu  i^taesUicntiun  in  pliic<.<  uf  Uiu  tlicit 
pnntiug  once.  Tbia  oommittt^e  eousietod  u(  represtnitutiveit  uf  Eiatfru 
nud  Western  roailn  faijuliav  with  the  rciinireiuelita  w(  uacU  W-'Ctiitn  o(  tUo 
<Miautry  aud  tlie  diftiTUUt  iutt^rvNta  ittvulvL'd.  'the  cciiuiiiitt^i'  tiuiBli«d  itu 
laltuFB  Mtil^ii  I,  liUST,  and  xubmitt^d  tbi^  itauit  thercuC  tu  the  £aBt«rii 
ftnd  ^'esttru  roadti  at  h  meeting  held  ill  Ken  Yurk,  iiud  witli  M>me  mudi- 
licatioiis  and  amemlim-Mts  the  rejiort  of  the  eonimitti?e  was  adopted,  and 
put  iuto  efltict  1)11  April  1,  1H87,  whieh  reBiilti'd  in  the  iiiftkiug  oE  the 
ojmmon  ii>iiit  clasaifiuutiim  ^hicli  tirst  Mtiut  iuto  eltiict— OlSciiU  Claasili- 
cation  Nu.  1. 

Tlie  former  oondition  of  tliiuRs  is  further  etiown  in  At) 
inf«refltiiig  extract  from  a  k^ttcr  writttiu  to  thu  ComnUBHiuii  by 
thp  cbairrDfti)  of  a  railroad  freight  asHOciatioii,  which  is  gtvou 
iu  AppciuUs  E,  coataiiiing  several  papers  itud  documents 
rfUtiiig  to  th«  general  subject  of  classification. 

Tho  Official  cliieKkfinntioii  wtka  not  iit  tlr»t  entirely  Ratii<&tc- 
tory  to  tlii>  jiartiflfl  agreeing  npon  it,  and  it  hati  from  time  to 
time  beoa  somewhat  changed,  but  not  radically.  It  did  not, 
Lowevor,  «utirely  displace  all  otUiU-^,  but  mjtuy  roadu  which 
ndopttid  it  Hindu  usu  also  nf  uthinri  to  some  uxti'nt,  and  BtiU 
do  so.  A  list  of  tliL'  roads  which  have  adopted  and  are  now 
using  it  is  also  j^ivoii  in  Appendix  E,  with  figures  indicating 
th;it  sonic  of  tlu'in  usi!  otliiTs  also.  The  whole  numl)er  of 
nijtds  using  it  apiioirs  ti)  I'c  ISl,  of  which  87  use  it  exclu- 
sivi'lv,  'i'>  use  one  other,  jind  0  use  two  others. 

This  action  of  the  trunk  line  ro;ids  is  very  ttir  from  being 
all  that  li;is  Iie'cu  r'Teiitly  t:iU''n  in  the  direelion  of  uniformity 
in  clasKifieation.  There  has  b;^en  sfeady  and  constant  move- 
iiHiit  in  that  dirreii<ni,the  most  important  nt  which  lias- been 
the  eulai-era.nt  of  the  teriitcry  of  the  Western  classification. 
The  road.^  making  iisl-  uf  that  elas<ifieatiou  had  lie.^n  steadily 
inereasiiig,  and  mi  Jniie  II,  1S8S,  weri^  sixty-nino  in  number. 
Since  that  date  the  roads  forming  the  Texas  Association  have 
adopted  the  same  classification ;  the  trans-continental  Hues 
also  employ  it.  The  result  is,  that  practically  all  the  rail- 
ways operating  west  of  a  line  drawn  from  New  Orleans 
throuf;h  Chicago,  following  Lake  Michigan  and  the  connect- 
ing watem  to  Jlarquette,  are  usiug  one  uniform  classification, 
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except  that  locally  in  some  of  the  States  railway  commissions 
have  adopted  a  classification  of  their  own  making. 

The  principal  classifications  now  in  force  are  the  Official,  the 
Western,  and  the  Southern  llailway  and  Steamship  Association 
classifications.  The  territory  embraced  by  them  severally  may 
be  roughly  indicated  as  follows :  The  first,  the  territory  east  of 
Chicago  and  north  of  the  Ohio  Kiver;  the  second,  the  ti-iri- 
tory  west,  north  and  southwest  from  Chicago,  and  the  third, 
the  territory  south  of  the  Ohio  and  east  of  the  Mississi[)pi. 
It  must  be  understood,  however,  that  neither  of  tht?ni  is 
exclusively  made  use  of  in  the  territory  indicated.  Com- 
modity rates  are  given  to  a  considerable  extent  in  Pacific 
coast  territory,  especially  upon  through  trans-continental 
business,  and  individual  roads  in  all  sections  use  classifica- 
tions of  their  own  when  circumstances  seem  to  require  it. 

Ell'orts  in  the  direction  of  uniformity  have  continuously 
been  made  during  the  last  year.  The  most  important  of 
these  was  tli rough  a  conference  of  representatives  of  roads 
east  and  west  of  Chicago,  whose  sessions  began  in  Septem- 
ber, 1887,  and  extended  to  July  20, 1888.  This  conference  it 
was  lioped  might  result  in  merging  the  Official  and  Western 
chissifications.  Tliat  result  was  not  accomplished,  for  reasons 
stated  in  a  report  adopted  by  the  conference,  and  which  is 
given  in  A])pendix  E.  But  unification  on  a  larger  scale  is 
still  kept  in  view,  and  a  meeting  has  now  been  called  by 
repn^sentatives  of  the  existing  classifications,  to  be  held  at 
Cliicngo  in  tlie  present  month,  under  which  it  may  be  assumed 
tlie  subject  will  be  taken  up  under  auspices  more  favorable 
than  t^ver  before.  The  call,  with  other  valuable  information 
on  the  subject,  is  appended. 

It  has  s(u>med  to  many  persons  that  to  unify  classifications 
must  be  a  very  simple  task.  AVhat  is  classification,  it  may  bo 
asked,  but  the  arrangement  of  the  several  articles  of  com- 
merce^ under  diffenuit  heads,  as  ])upils  in  a  school  may  be 
arranged  in  classes  for  recitations,  or  as  a  farmer  may  send 
his  st«K*k  for  pasturage  to  difierent  fields?  But  those  most 
familiar  with  the  subj<»rt  of  classification  will  be  least  inclined 
to  look  u])on  the  making  of  a  uniform  classification  as  a  very 
simple  altair.     It  is  very  far  from  being  a  simple  affair.     It 
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is,  on  tlie  contrary,  aa  difficult  a  task  as  under  tlie  ordinary 
operations  of  goverumeiit  is  likely  to  be  devolved  on  any 
person  or  any  body  of  men.  In  its  nature  it  corresponds 
closely  to  tLe  making  of  the  cnstoms  tariff  of  tlie  coiuitry, 
Ijot  the  nei-i:ssity  for  going  into  partii-ulars  may  be  greater, 
for  elassifii-iitiou  must  reach  every  article  of  ordinary  com- 
merce, and  it  tua»t  be  £i-aiaed  on  the  undiirtitumltug  that  for 
every  one  some  burden  is  to  be  pro^'idc(l,  tiiougli  among 
theuL  all  there  may  be  apportionment  of  burdens  ou  some 
principle  tidjusted  to  the  general  good.  And  when  it  is 
understood  that  the  elassiticatious  uow  in  force  have  come 
into  existence,  to  a  rery  large  extent,  as  an  outgrowth  of  local 
and  sectional  fecliiiga  and  interests,  it  will  roadiJy  be  per- 
ceived that  the  difficulty  in  prescribing  iitiiformity  is  very 
much  greator  than  it  would  be  if  the  work  could  be  taken  up 
now  unemLiirrassed  by  what  has  heretofore  been  done,  and 
by  the  adjustment  of  business  interests  to  classifications  now 
in  force.  In  fivet,  the  difficulties  are  now  so  great  that  many 
intelligent  ])ersuns  in  railroad  service  do  not  bcliove  satisfac- 
tory uniijcation  is  now  possible*  This  is  not,  however,  a  tiui' 
versal  belief ;  many  practical  railroadmen  hold  a  different 
view,  uiid  are  now  working  to  that  end, 

The  Commission  believes  that  all  action  taken  on  the  sub- 
ject sliDuld  lead  towards  uniformity,  but  that  to  force  it  at 
once  would  be  undesirable.  In  all  consideration  of  the  sub- 
ject it  must  be  borne  in  mind  that  the  carriers  are  ndt  the 
parties  whom  unification  would  most  affect.  Some  carriers 
might  gain  and  some  perhaps  at  first  lose  therebj',  but  the 
most  i-i  tliem  would  be  able  so  to  adjust  their  rates  that  the 
losses  would  bo  inconsiderable,  and  would  also  be  temporary. 
But  the  business  interests  of  the  country  would  have  no 
similar  pi)Wfr  of  self-protection.  Unifying  the  classification 
means  iiei-i'ssarily  the  placing  of  the  same  article  in  the  same 
class  frir  the  purposes  of  rating  in  all  sections  of  the  country, 
with  the  effect  as  to  some  of  them  lowering  the  rates  greatly 
in  somo  sections  while  advancing  them  in  perhaps  the  like 
proj)<)rtion  in  otliers,  so  that  in  the  same  bnsiness,  while  one 
dealer  might  be  greatly  benefited,  another  might  be  ruined. 
And  what  would  afToct  injuriously  a  single  dealer  would  in 
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like  manner  affect  all  in  the  same  line  of  business  in  the  same 
section  of  country  and  in  some  degree  the  country  at  large 
as  well. 

The  caiTiers  could  not  possibly  protect  against  such  a  con- 
sequence ;  lor  while  the  rates  would  not  necessarily  be  the 
same  in  different  sections,  the  rates  which  any  road  imposed 
on  one  class  would  be  identical,  so  that  the  power  to  adjust 
transportation  charges  with  a  view  to  local  or  sectional  inter- 
ests which  now  exists  and  is  supposed  to  be  of  value  would 
be  taken  away.  And  the  relative  change  which  would  be 
effected  in  making  uniform  classification  operative  as  to  any 
particular  business  would  b(*.  far  more  injurious,  because  of 
its  affecting  individuals  and  sections  differently,  than  would 
any  absolute  increase  in  rates  which  affected  alike  and  to  the 
same  extent  all  the  traffic  subjected  to  it. 

The  very  first  step  to  be  taken  by  any  one  who  should 
attempt  uniform  classification  would  be  to  make  a  study  of 
the  reasons  from  which  the  existing  classifications  have 
sju'img.  This  study  would  need  to  be  made  in  the  territory 
which  tlie  classification  covers.  All  existing  classifications 
have  resulted  from  many  compromises.  Pacific  coast  and 
Texas  interests  have  compromised  with  those  of  the  interior 
in  the  recent  extension  of  the  Western  classification,  and 
they  would  probably  be  forced  to  compromise  further  if  the 
Official  and  the  AVestern  classifications  were  merged.  But 
no  one  intrusted  with  the  task  of  merging  them  would  be 
excusable;  for  making  the  attempt  without  better  information 
to  act  upon  than  could  be  obtainable  from  a  few  witnesses 
simimoned  to  Washington  to  give  it. 

Even  in  the  territory  whose  interests  may  be  supposed  to 
be  homogenous,  the  Commission  has  encountered  serious 
and  eainest  antagonism  when  classification  was  in  question. 
One  of  the  chief  impediments  to  the  merging  of  the  OflScial 
.ind  the  Western  classifications  has  had  regard  to  car-load 
classes.  Tlie  carriers  east  of  Chicago  and  their  patrons 
desire  that  there  shall  be  very  few  ;  the  carriers  west  of  Chi- 
c.igo  and  their  patrons  very  generally  think  it  for  their  interest 
til  at  there  shall  be  a  considerably  greater  number.  The  feel- 
ing on  the  subject  was  very  well  illustrated  at  a  session  held 
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by  the  Commission  in  one  of  the  "Western  States  last  j-eoi'. 
Eastern  merchants  were  moving  to  have  car-load  claBBifica- 
tiou  materially  restrictt'il.  Several  Stata  CommisBions  bj* 
coueerted  arrang^'ineut  came  to  the  meeting  to  express  their 
strong  and  very  triirncst  opposition.  It  was  their  behet'  tlidt 
the  measure  proposed,  if  it  shuold  be  adopted,  ivuuM  ii« 
fjreatly  injuriout^  to  the  iiiterehts  of  the  Statea  they  repre- 
sented. 

AVithout  any  previous  knowledge  on  the  snbject  an  oppoai- 
tiou  of  the  sort  could  hardly  have  been  anticipated,  Viut  »ii('h 
facts  can  not  fail  to  impress  the  mind  that  to  the  proper  per- 
formance of  unifi cation  it  is  indispensable  that  a  somewhat 
exteuKive  knowlodfie  be  fii-at  acquired  not  only  of  local  inter- 
ests, but  also  of  the  relation  of  those  interests  of  similar 
nature  elsewhere.  Nobody  ean  actiuire  this  knowledge  from 
the  jiublic  press,  ov  from  the  reports  of  a  few  persons,  how- 
ever intelligent,  who  may  be  summoned  to  pive  iiiformntiou. 
He  will  need  to  feel  the  pulse,  so  to  speak,  of  the  several  «eo- 
tions  of  the  coimtry,  to  make  himself  acquainted  with  their 
Y.irious  interests,  so  that  he  may  be  able  bo  judge  how  fat 
any  changes  will  ail'ect  them  severally.  In  stuilyiuf;  tlje  ' 
iliVct  lie  will  be  v.'ry  sure  to  find  tbat  e'ven  locnUy  tbr  inti-r- 
cstis  of  the  fanner,  tiie  inannfac-tur('r,t]ie  jobber  and  the  retail 
di'jiler  are  not  identical,  and  that  what  would  benefit  one 
nii'-'lit  harm  the  other. 

Tiic  final  adjustiLient  of  a  uniform  classification  must 
nei'cssiirjly  be  the  arrfingement  of  a  great  number  of  com- 
jii-oniisfs.  It  may  iinppcti,t]iereforp,  that  those  who  are  now 
nn>wt  e.iriiest  in  desiring  one  will  be  most  opposed  to  any 
that  can  be  agreed  upon.  The  Commission  has  received 
letters  on  the  subject  from  intelligent  business  men,  but 
who  h.'ivinj^  jievcr  investigated  it,  are  evidently  in  error  as  to 
what  can  be  expected  as  a  result  of  what  they  ask  tor.  Some  ■ 
of  the  writers  appear  to  think  that  unification  will  bo  little 
more  than  extending  the  classification  of  their  section, with 
wliich  tlieyare  taiiiiliar,  to  tlie  whole  country,  and  will  be 
sTui)ris('d  to  learn  tliat  it  can  not  be  in.ide  without  adopting 
fciitnrcs  from  other  clas'iilii-ations  which.tlieir  sections  have 
always  objected  to.     But  otliers  desire  uniform  classification 
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because  they  expect  by  means  of  it  to  get  rid  of  the  princiijlo 
of  considering  the  value  of  the  service  in  making  rates,  and 
to  have  the  cost  of  the  service  to  the  carrier  made  the  meas- 
ure of  charge,  or  to  have  some  other  practice  done  away  with 
that  does  not  in  its  application  work  to  their  advantage.  A 
manufacturer  of  doors  and  blinds,  perhaps,  looks  to  have  his 
product  classified  with  undressed  lumber,  and*  the  manufac- 
turer of  patent  medicines,  who  knows  that  his  boxes  can  be 
carried  as  cheaply  as  the  boxes  containing  merchandise  sell- 
ing for  one-tenth  or  one-twentieth  the  sum,  expects  them  to 
be  so  classified  that  they  will  be  rated  accordingly.  But  to 
anyone  familiar  with  the  subject  the  impossibility  of  meethig 
such  views  will  be  obvious;  it  would  not  be  for  the  general 
public  interest  that  they  should  be  met.  This  statement 
sufficiently  suggests  not  the  probability  merely  but  the  cer- 
tainty thiit  uniform  classification  will  result  in  many  disap- 
pointments. 

The  reasons  above  given  are  reasons  for  approaching  uni- 
form classificatic^n  with  some  caution.  There  are  othet 
reasons  for  urging  the  caniers  in  the  direction  of  unification, 
and  not  taking  it  out  of  their  hands  so  long  as  they  seem  to 
be  moving  in  that  direction  in  good  faith  and  with  reasonable 
diligence.  Thev  have  knowledge  of  the  local  interests  which 
are  reprc^sented  in  existing  chissifications,  and  their  practicgtl 
experionco  gives  them  special  fitness  for  the  task.  Moreover, 
this  course  will  have  the  further  advantage  that  if  complaints 
are  made  of  the  classifications  the  Commission  will  come  to 
their  consideration  with  minds  unembarrassed  and  uncom- 
mitted by  previous  action  of  their  own. 

But  it  should  be  further  understood  that  a  uniform  classi- 
fication once  made  can  not  immediately  be  put  into  effect. 
Considerable  time  to  prepare  for  it  is  absolutely  essential. 

First,  it  should  be  stated  that  the  putting  it  into  effect 
involves  the  sweeping  out  of  existence  of  every  rate  sheet  in 
the  country  and  the  making  of  new  rate  sheets  by  every  rail- 
road company.  This  requires  an  enormous  expenditure  in 
printing,  which  of  course  must  in  some  manner  be  made  up 
from  the  rates  impifeed.     But  the  cost  of  preparing  the  rate 
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sheets  would  be  vastly  greater  than  this.    To  determine  what'' 
the  rates  otig)it  to  be  on  the  severul  classes  would  be  a  lal 
of  infiuite  difficulty. 

Suppose  a  railroad  manager,  with  the  new  claBsiUcatii 
put  iuto  his  hands,  were  to  addreds  himself  to  the  task 
determining  what  rates  he  ought  now  to  charge  in  order  that' 
his  company  may  coDect  the  same  revenue  it  has  been  accus- 
tomed to  receive.  First,  he  will  perceive  that  the  class  rateg^ 
should  not  be  the  same  as  formerly;  the  number  of  classes 
probably  different,  but  whether  different  or  not,  tbe  position^' 
of  articles  in  the  classes  is  so  different  that  the  imposition  of 
the  same  rates  as  formerly  may  either  increase  the  revenue 
very  greatly  or  may  largely  diminish  it.  In  order  to  deter- 
mine how  this  is  likely  to  be  it  would  be  necessary  to  make 
careful  study  of  the  classilication  in  the  light  of  the  past  and 
probable  future  traffic  of  the  road ;  not  the  traffic  in  bulk,  but 
the  traffic  in  each  particular  article,  bringing  together  for 
further  study  the  aggregate  of  articles  now  ranged  in  one 
class,  pnd  so  going  through  with  the  classes  successively. 
And  when  it  is  remembered  that  at  the  conclusion  of  his  task 
Tery  many  of  the  patrons  of  the  road  will  find  their  rates 
increased — on  some  perhaps  largely  increase^ — mid  that  very 
many  complaints  are  to  be  expected  under  any  circum-, 
stances,  the  importance  of  avoiiliug  the  giving  of  just  groundiii 
for  complaint  will  be  so  obvious  and  so  great  as  to  demand 
special  care  in  that  direction.  All  these  are  reasons  render- 
ing it  almost  imperative  that  considerable  time  be  allowed 
for  the  making  of  this  adjustment  of  rates  after  the  classifica* 
tion  shall  have  been  completed. 

But,  second,  the  allowance  of  time  for  the  adjustment  is 
even  less  important  to  the  rate  maker  than  to  the  patrons  of 
the  road.  If  the  rate  maker  errs  in  making  the  rates  under 
such  circumstances,  the  error  is  likely  to  be  one  which  favors 
his  road  at  the  expense  of  its  patrons  ;  and  when  that  is  the 
case,  though  it  may  be  corrected  after  some  delay,  bnsiness 
interests,  which  under  any  circnmstances  would  suffer  some- 
what in  the  change,  must  then,  for  a  time,  be  exposed  to 
injury  that  with  greater  care  and  more  deliberation  might 
have  been  avoided.    But  any  sudden  change  in  raikoad  ratas 


^ 


462  INTERSTATE  COMMERCE  COMMISSION    REPORTS. 

means  a  like  change  in  values.  A  prospective  change,  pub- 
licly notified,  the  business  man  may  prepare  for  with  perhaps 
little  or  no  injury  to  his  business,  but  those  whom  a  sudden 
change  affects  have  no  means  of  warding  off  injurious  conse- 
quences. 

The  Commission  sums  up  its  conclusions  on  this  subject 
by  saying : 

(1)  Uniformity  in  classification,  as  fast  and  as  far  as  it  can 
be  accomplished  without  serious  mischiefs,  is  desirable. 

(2)  There  is  gratifying  progress  in  the  direction  of  unifica- 
tion, and  it  has  been  very  marked  within  the  last  year. 

(3)  So  long  as  the  carriers  appear  to  be  laboring  towards 
unification  with  reasonable  diligence  and  in  good  faith,  it  is 
better  that  they  should  be  encouraged  and  stimulated  to  con- 
tinue their  efforts  than  that  the  work  should  be  taken  out  of 
their  hands. 

(4)  In  view  of  the  mischiefs  that  would  flow  from  sudden 
changes,  ample  time  should  be  given  for  the  purpose.  Uni- 
form classification  can  only  be  wisely  and  safely  made  by 
careful  study  and  deliberate  action,  and  the  adjustment  of 
rates  to  it  needs  corresponding  caution  and  deliberation. 

IMMIGRANT   TRANSPORTATION. 

The  transportation  of  immigrants  from  the  Atlantic  sea- 
board cities,  w^here  they  land  on  our  shores,  to  various  inte- 
rior and  Pacific  slope  points,  is  a  branch  of  the  jurisdiction 
of  Congress  over  interstate  commerce  covered  by  the  Act 
creating  this  Commission,  which  seems  to  be  worthy  of  atten- 
tion. 

The  number  of  immigrants  that  annually  arrive  and  are 
transported  over  our  various  railroad  lines  is  so  large,  the 
competition  of  the  different  lines  for  the  business  of  carrying 
them  is  so  eager,  the  impositions  upon  the  immigrants  by 
various  persons  seeking  to  make  a  profit  out  of  them  are  so 
numerous,  and  the  demoralization  in  the  raikoad  rates  by 
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payment  of  c-ommiM?i<m»,  rnlp-cuttiufi,  ami  otlicrwise,  is  8<i 
fonstutit,  that  some  better  reguliitioua  for  reci^iving  imnii- 
ffcants  apoD  Liudiiig  from  vestJi^ls,  ami  in  procuring  trans- 
portation to  tlieir  dfibtiuutious,  woiilil  seem  to  be  reasonable 
and  fairly  -waiTanted. 

It  is  not  understood  whether  the  same  oonditionn  exist  at  nil 
the  sea-boa'rd  cities  where  immigrants  arrive.  The  conditions 
that  call  for  ituprovement  are  most  apparent  at  the  port  of 
New  York,  where  ranch  the  greater  number  of  immigrant-s 
arrive.  The  Commission  has  on  two  occa^ous  within  tlm 
past  year  made  investigations  into  the  methods  of  eonducting 
the  immigrant  bnsincss  at  that  port. 

The  mugnitnde  of  the  business  13  shown  by  the  statistics 
for  the  year  ending  June  30,  1888.  The  whole  number  of 
arrivals  at  the  four  principal  sea-board  cities  during  that 
time  was  533,918,  of  which  the  arrivitla  at  Boston  wi3ro 
44,873,  at  New  York  418,423.  at  Pliiladelpliia  S7,32.''>,  and  at 
Baltimore  33,297.  Of  this  number  the  proportion  of  children 
under  fifteen  roars  of  age  was  at  Boston  and  New  York  each 
about  one-sixth,  at  Philadelphia  about  one-fourth,  and  at 
Baltimore  a  little  over  one-tenth.  The  whole  nvimber  carried 
westward  over  the  roads  known  as  the  trunk  Hues  during 
that  period  was  180,642,  of  which  the  number  carried  from 
Boston  was  8,542,  from  New  York  130,547,  from  Thiladelpliin 
20,(148,  and  from  Baltimore  20.904.  The  dc«tinatioi.s  of 
those  so  carried  were  to  all  parts  of  the  United  States  and 
some  to  Canada.  The  largest  number  carried  west  from 
New  York  was  to  the  State  of  Illinois,  being  26,988,  to  Penn- 
sylvania 23,384,  to  New  York  State  12,027,  to  Michigan 
10,739,  to  Minnesota  10,334,  to  AVisconsin  6,840,  and  smaller 
nnmbei-s  to  other  States  and  Territories. 

The  only  legislation  applicable  to  the  care  and  transporta- 
tion of  immigrants  after  landing  at  New  York  City  is  that 
enacted  on  various  occasions  by  the  State  of  New  York. 
This  legislation,  through  a  series  of  years,  has  in  the  main 
apparently  been  directed  by  humane  and  just  motives,  and  is 
l^erhaps  as  well  adapted  for  the  purposes  desired  as  is  possi- 
ble  within  the  sphere  of  State  jurisdiction.  An  act  of  Con- 
gress passed  in  1882  provided  for  the  levy,  id  the  nature  of 
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a  tax,  of  the  sum  of  50  cents  upon  each  and  every  person  not 
a  citizen  of  the  United  States  who  shall  come  by  vessel  from 
a  foreign  port  to  any  port  of  the  United  States,  the  money 
collected  to  be  paid  into  the  Treasury  of  the  United  States 
as  an  immigrant  fund,  and  to  be  used,  under  the  direction  of 
the  Secretary  of  the  Treasury,  to  defray  the  expense  of  regu- 
lating immigration,  and  for  the  care  and  relief  of  immigrants. 
Only  so  much  could  be  expended  at  any  port  as  the  sum  col- 
lected at  the  same  port. 

The  Secretary  of  the  Treasury  was  authorized  to  enter  into 
contracts  with  State  boards  to  carry  into  eflfect  the  purposes 
of  the  act. 

Under  the  act  the  Secretary  of  the  Treasury  entered  into  a 
contract  with  the  commissioners  of  emigration  of  the  State 
of  New  York,  by  the  terms  of  which  the  commissioners 
undertook  to  receive  all  immigrants  arriving  at  that  port,  at 
Castle  Garden,  or  some  other  suitable  place  under  their  con- 
trol, and  to  provide  means  for  their  accommodation,  includ- 
ing interpreters,  and  to  provide  suitably  for  the  infirm  and 
disabled  for  not  exceeding  a  year. 

Under  these  statutes  and  contracts  the  emigration  commis- 
sioners for  the  State  of  New  York  receive  the  immigrants  at 
Castle  Garden,  where  a  certain  inspection  and  registration 
takes  place.  By  arrangements  with  the  commissioners  the 
various  railroad  lines  entering  New  York  City  are  represented 
in  the  Garden,  either  by  a  joint  agent  or  by  their  respective 
agents,  and  the  immigrants  after  obtaining  their  tickets  are 
conveyed  with  their  baggage  mostly  by  barges  to  the  points 
where  they  enter  cars  for  transportation. 

The  investigation  by  the  Commission  covered  the  condi- 
tions of  transportation,  the  rates  of  fare,  the  character  of  the 
cars  as  to  accommodations  and  comforts,  and  the  time  con- 
sumed in  the  journeys  made.  The  result  of  these  inquiries 
was  that  generally  fair  care  and  attention  are  given  to  the 
immigrants  by  the  various  lines,  but  that  by  all  of  them  the 
immigrants  are  carried  as  a  distinct  class,  in  cars  inferior  to 
ordinary  passenger  cars,  and  by  a  few  of  the  lines  in  very 
much  inferior  cars ;  that  slower  time  is  made  on  the  journey, 
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and  often  tedious  delays  occur.  The  rates  of  fare  chained, 
are  lower  tlian  ordinary  passenger  fare. 

The  salient  facts  as  regards  the  immigrant  business  of  the 
country  as  conducted  at  the  city  of  New  York  may  be  stated 
as  follows : 

OffieiiiUy  it  is  under  the  supervision  and  control  of  a  State 
board  of  immigration,  made  up  of  appointees  of  the  governor 
and  of  the  heads  of  certain  charitable  organizations  whose 
functions  in  part  are  to  protect  the  immigrants  and  to  afford 
iin[)artial  privileges  to  the  transportation  lines  reaching  New 
York  in  respect  to  their  carriage  to  their  respective  points  of 
d(»stinatiou.  Some  few  years  ago  a  legislative  act  of  the 
Statu  provided  for  a  single  commissioner,  but  the  change 
intended  has  not  yet  been  effected.  The  power  of  the 
State  commissioners  to  give  full  effect  to  the  supentision 
necessary  to  the  business  is  limited  by  oircumstanceS'  which 
it  is  difficult  if  not  impossible  for  such  a  commission  fiillj  to 
cope  with. 

In  the  first  place.  Castle  Garden,  where  the  immigrants  are 
landed,  is  altogether  inadequate  in  capacity  for  the  recep- 
tion, j)r()per  care,  and  protection  of  the  great  number  who 
are  now  received  there.  Moreover,  the  location  is  unsuitable 
for  the  purpose.  It  can  bo  easily  sun'ounded,  and  in  fact  is 
generally  surrounded,  by  a  multitude  of  more  or  less  unscru- 
pulous ])ersons,  eager  to  reach  and  share  the  small  stores  of 
money  the  immigrants  bring  with  them,  and  who  resort  to 
various  devices  to  get  practical  control  of  them  for  the  pur- 
pose. The  ignorance  of  the  immigrants  in  general  of  our 
lanj^uage,  of  the  country,  of  its  customs,  and  its  routes  of 
trav(4  makes  them  easy  victims ;  such  of  them  as  can  be 
enti(*ed  away  from  Castle  Garden  are  subjected  to  imposi- 
tions and  extortions  before  they  leave  the  city,  and  their 
transportation  is  sold  to  carriers,  who  buy  it  under  the  name 
of  paying  commissions. 

With  the  co-operation  and  unanimous  concurrence  of  the 
transportation  companies  these  abuses  might  be  in  the  main, 
and  perhaps  wholly,  prevented ;  by  their  rivalries  and  mutual 
hostilities  they  are  aggravated. 

The  customary  charge  for  the  transportation  of  immigrants 
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to  the  interior  is  indicated  by  tlie  charge  from  New  York  to 
Chicago,  which,  when  the  carriers  have  acted  in  harmony, 
has  been  about  $13.  This  charge,  as  compared  to  that  made 
to  first-class  passengers,  must,  in  view  of  the  greatly  inferior 
accommodations  heretofore  furnished  for  immigrants,  be 
deemed  excessive.  But  independent  of  such  a  comparison, 
the  action  of  the  carriers  will  fairly  sanction  a  reduction,  if 
steady  rates  can  be  established  and  improper  expenses  con- 
nected with  the  business  cut  off".  Receipts  have  not  only 
been  largely  reduced  by  the  payment  of  commissions  which 
go  to  support  demoralizing  practices,  but  the  can'iers  have 
at  times  reduced  their  rates  to  such  fi^^ures  as  clearly  indicate 
that  they  were  named  for  some  other  purpose  than  that  of 
revenue  from  this  business.  At  this  time,  when  the  nominal 
rates  are  very  low  and  the  comniissioiis  paid  are  understood 
to  be  large,  the  trunk  line  carriers,  though  they  are  trans- 
porting many  immigrants,  are  probably  receiving  no  net  reve- 
nue whatever  therefrom.  It  is  freely  admitted  in  railroad 
circles  that  the  condition  of  things  as  regards  this  business 
is  a  great  public  scandal. 

In  view  of  all  the  circumstances  the  Commission  recom- 
mends : 

That  some  place  of  greater  capacity  than  Castle  Garden  be 
provided  for  the  reception  of  immigrants,  located  somewhere 
upon  New  York  Harbor,  an  island  being  preferable  to  tho 
mainland  for  the  purpose,  but  it  being  indispensable,  what- 
ever the  place  selected,  that  it  be  appropriated  exclusively  to 
this  purpose,  and  that  persons  not  legitimately  connected 
with  the  transportation  of  immigrants  be  kept  away. 

That  all  regular  lines  of  interior  transportation  be  allowed 
to  have  agents  at  the  place  so  provided,  who  may  sell  tickets 
under  regulations  prescribed  to  secure  equal  privileges  to  all, 
and  prevent  abuses. 

That  the  payment  of  commissions  for  the  routing  of  immi- 
grants, and  for  procuring  the  shipment  of  immigrants  from 
foreign  countries,  be  declared  illegal  and  be  made  punish- 
able. 
^   That  the  Commission  be  authorized  to  prescribe  fares  for 
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tlio  transportation  of  this  class  of  passengers,  wliieb  may  bo 
revised  from  time  to  time,  and  wliicli  as  fixed  at  any  time, 
shall  be  the  regular  fares  not  to  be  departed  from  by  the 
carriers.  Steady  rates  producinjj;  reasonable  revenue,  and 
the  cutting  oft'  of  the  existing  drains  therefrom  into  the  pock- 
ets of  parties  whose  participation  in  the  business  is  harmful 
and  demoralizing  are  believed  to  be  indispensable  to  the  due 
protection  of  this  class  of  people,  and  the  duty  of  the  General 
(xovernment  to  them  will  not  be  fully  performed  until  these 
things  are  provided  for. 

Tliese  objects  can  not  be  fully  accomplished  except  by  the 
Federal  Government  taking  complete  control  of  tJie  whole 
subject. 

PAYMENT    OF   COMMISSIONS. 

One  of  the  open  questions  which  operates  as  a  disturbing 
element  in  the  present  aspect  of  railroad  aiFairs  is  that  which 
relates  to  the  payment  of  commissions  by  common  carriers. 

Commissions  aie  paid  hy  many  roads  upon  income  received 
from  both  freight  and  passenger  traffic.  Upon  some  roads 
commissions  are  only  paid  upon  passenger  traffic.  Some 
roads  pay  no  commissions. 

The  purpose  for  which  commissions  are  paid  is  unques- 
tionably the  expectation  of  thereby  securing  an  increase  of 
business  to  a  line.  The  persons  to  whom  commissions  arc^ 
paid  in  }Kissenger  service  are  usually  men  in  the  employ  of 
other  railroad  companies.  It  is  generally  accepted  among 
railroad  managers  that  the  sale  of  railroad  tickets  shoidd  not 
be  in  the  hands  of  outside  parties.  In  cities  and  important 
towns  ticket  oftices  are  frequently  fcmnd  upon  important  and 
convenient  streets  and  in  hotel  lobbies,  which  are  maintained 
cither  by  individual  roads  or  by  agreement  among  several 
roads.  It  is  understood  that  the  employees  in  this  class  of 
offices  are  usually  compensated  by  regular  salaries. 

In  some  places  tickets  are  to  be  found  on  sale  in  the  hands 
of  men  whose  whole  time  is  not  devoted  to  this  business,  and 
who  may  be  compensated  by  an  agreed  commission  paid 
upon  the  amount  of  business  transacted  tlirough  the  agency, 
which  is  often  situated  at  a  great  distance  from  the  road  mak- 
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ing  the  payment,  and  in  a  town  or  city  from  which  through 
business  is  routed  over  another  road  by  the  line  w^hich  con- 
trols the  railroad  ticket  office.  This  arrangement,  however, 
is  comparatively  rare,  for  the  reason  that  railway  tickets  are 
almost  universally  interchanged  at  the  present  time.  When 
it  exists  it  presents  merely  a  form  of  determining  the  amount 
of  wages  to  be  paid  to  a  distant  agent,  which  might  easily  be 
adjusted  upon  some  other  basis. 

Commissions  are  not  supposed  to  be  paid  to  that  class  of 
the  community  known  as  ticket  brokers  or  "scalpers."  These 
parties  are  not  recognized  by  the  carriers  as  engaged  in 
legitimate  business,  and  are  not  furnished  with  tickets  from 
official  sources.  They  deal  in  unused  coupons  of  through 
tickets  originally  sold  running  over  several  lines,  in  the 
unused  portion  of  excursion  tickets,  in  tickets  bought  at  low 
rates  during  rate  wars,  and  in  tickets  found  in  the  hands  of 
the  public  under  various  forms,  unused.  So  many  complaints 
have  been  made  respecting  the  unfair  devices  of  this  class  of 
the  community  in  the  way  of  diverting  tickets  from  the  use 
for  which  they  were  designed,  and  sometimes  even  of  alter- 
ing and  defacing  them,  that  their  business  is  discountenanced 
by  railroad  managers.  Generally  speaking,  therefore,  it  may 
be  said  that  the  persons  to  whom  commissions  are  paid  are 
almost  always  employees  and  agents  of  other  companies. 

Upon  freight  traffic  it  has  been  alleged  that  commissions 
are  sometimes  allowed  to  shippers,  or  to  their  clerks  oj: 
friends,  as  a  method  of  securing  business.  Such  an  allow- 
ance would  be  in  direct  violation  of  the  provisions  of  the  act 
to  regulate  commerce,  because  it  would  efifect  an  unjust  dis- 
crimination between  shippers.  No  actual  case  of  this  kind 
has  as  yet  been  brought  to  the  attention  of  the  Commission, 
but  it  is  obvious  that  a  system  which  allows  accounts  of  this 
class  to  be  audited  and  paid,  necessarily  opens  the  door  for 
serious  abuses. 

The  method  upon  which  commissions  are  adjusted  upon 

passenger  traffic  is  not  altogether  uniform,  but  is  supposed 

to  be  substantially  this :  Ticket  agents  at  points  remote  from 

the  line  which  desires  to  pay  the  commissions  are  furnished 

,  vrith  blanks  reading  as  follows : 


PAYMENT  OF  COMMISSIONS.  469 

Deak  Sir:  I  hfirowiih  hand  you  my  account  of  tickets  sold  over  yonr  roftd 
at  this  olUce  on  which  you  pay  a  commission,  for  the  month  of . 

The  blank  is  to  be  filled  out  by  the  agent,  with  a  statement 
of  the  variouB  ti(*kets  upon  which  commissions  are  claimed, 
showing  whose  issue,  the  destination,  the  distance  traveled 
ou  the  road  in  question,  the  number,  the  rate,  the  amount  of 
commission,  etc.,  and  a  receipt  signed  by  the  agent  is 
appended.  This  constitutes  his  voucher,  and  upon  its  being 
allowed  by  the  auditor  the  agent  will  receive  a  check  or  draft 
for  the  amount. 

Of  course  commissions  are  not  paid  by  any  road  upon  all 
its  passenger  traffic,  but  the  custom  until  recently  was  gener- 
ally prevalent  of  allowing  them  to  ticket  agents  at  distant 
points  upon  coupon  ticket^  sold  by  them  calling  for  trans- 
portation over  any  important  competitive  portion  of  most 
leading  roads.  For  example,  tickets  sold  in  the  Eastern 
States  for  transportation  from  Chicago  to  St.  Paul  and  beyond 
would  entitle  the  local  agent  who  sold  the  through  ticket  to 
a  certain  amount  of  compensation  or  commission  therefor. 
FriMpiontly  he  would  be  entitled  to  several  commissions  upon 
th(^  same  ticket,  where  the  passenger  wa3  routed  over  several 
lines  consecutively. 

No  (^stal)lishod  rate  of  commission  upon  the  sale  of  pas- 
seii.u:er  tickets  has  ever  been  fixed,  some  roads  having  one 
rate  and  some  another,  or  the  same  road  having  diflferent 
ratts  at  dillVrent  points  and  at  diiferent  times.  The  payment 
is  not  usually  computed  in  the  form  of  a  percentage,  but  as 
i\u  a^nMM'd  sum.  For  example,  the  first-class  passenger  fare 
from  Chicago  to  St.  Paul  is  S11.50;  the  commission  upon  an 
E.istern  tiek(^t  with  a  coupon,  Chicago  to  St.  Paul,  might  be  $1, 
?1.'0,  s*2,  ^?I»,  or  J?4,  as  the  general  ticket  agent  of  the  road  in 
(pieslion  should  see  fit  to  offer  or  allow,  although  associations 
of  roMtls  at  tiiiK's  undertake  to  fix  the  amount  by  agreement; 
It  is  uii(lersto()d  that  the  last-named  sum  has  at  times  been 
paid  ii])on  such  tickets,  and  that  upon  trans-continental  ticket^ 
<*oiiiiaissions  have  even  been  allowed  to  the  amount  of  $10  to 
S14,  or  more.     iMonevs  received  from  this  source  have  formed 

^7  ft 

a  very  substantial  part  of  the  income  of  ticket  agents  in  all 
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the  Eastern  States  upon  business  at  the  West,  and  also  of 
those  in  the  West  upon  business  at  the  East. 

The  drain  from  this  cause  upon  the  net  earnings  of  the 
roads  has  been  very  large.  It  is  difficult  to  obtain  authentic 
statistics  upon  this  subject,  for  the  reason  that  the  whole 
system  has  grown  up  in  secrecy,  and  its  very  existence  has 
hardly  been  known  to  the  public  at  large.  There  can  be  no 
doubt  but  that  moneys  paid  in  the  manner  above  described 
as  commissions,  are  paid  simply  for  the  purpose  of  obtaining 
business,  and  should  be  shown  in  railroad  accounts  as  charges 
against  railroad  earnings,  in  the  same  manner  as  it  has  been 
customary  for  such  accounts  to  show  money  expended  for 
advertising,  for  maintaining  joint  agencies,  and  for  wages 
paid  ticket  agents  upon  their  own  lines. 

A  custom,  however,  has  grown  up  under  which  it  has  been 
usual  to  conceal  this  class  of  expenditure  from  the  knowledge 
of  the  public  and  of  railroad  stockholders  as  well.  This  has 
been  done  by  the  simjile  process  of  deducting  all  moneys 
paid  out  by  way  of  commissions  before  stating  gross  earnings 
in  the  annual  balance  sheet.  In  other  w^ords,  the  money  so 
expended  is  treated  as  though  the  company  never  had  it,  and 
by  this  manipulation  of  the  account  the  fact  of  its  expenditure 
is  not  disclosed. 

In  preparing  blanks  for  the  annual  reports  to  be  made  by 
the  carriers  to  this  Commission,  as  required  by  section  20  of 
tlie  Act  to  regulate  commerce,  this  subject  was  considered. 
An  appropriate  heading  in  tlie  blank  sent  out  called  for  a 
statement  of  the  amount  paid  by  each  carrier  during  the  year 
as  commissions,  chargeable  to  passenger  and  freight  traffic 
respectively,  and  the  oath  by  which  the  repoii}  was  to  be 
verified  embraced  a  statement  that  "  no  deductions  were 
made  before  stating  the  gross  earnings  or  receipts  herein  set 
forth.'*  The  result  of  this  has  been  that  in  the  reports  for 
the  year  ending  June  30,  1888,  many  roads  show  for  the  first 
time  the  expenditure  of  commissions.  The  returns  in  tills 
respect,  however,  are  not  complete,  for  the  reason  that,  the 
blanks  not  being  issued  until  near  the  close  of  the  fiscal  year, 
the  accounts  had  not  been  kept  in  correspondence  with  the 
requirements,  iitid  accurate  information  could  not  be  readily 
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furnished  within  the  time  allowed.  In  some  cases  the  clause 
above  stated  has  been  erased  from  the  oath,  and  no  entries 
made  in  the  blank  calling  for  a  statement  of  commissions 
l)aid. 

These  matters  can  and  will  be  rectified  hereafter,  but  the 
returns  for  the  i)resent  year,  so  far  as  received,  do  not  enable 
the  Commission  to  state  even  approximately  the  amount 
expended  for  tliis  purpose.  Forty-nine  roads  report  the  pay- 
ment of  commissions,  aggregating  $1,078,128.83,  and  tliose 
reported  by  only  eight  companies  amount  to  $812,884.07.. 
There  can  be  no  doubt  but  that  the  payments  made  on  this 
account  in  past  years  by  the  various  roads  in  the  United 
States  have  amounted  to  many  millions  of  dollars  annually, 
and  that  paymc^nts  of  several  hundred  thousands  of  dollars 
by  single  roads  have  not  been  at  all  unusual. 

The  value  of  an  outlay  of  this  kind  to  the  roads  which 
make  it  is  doubtful.  The  trafiic  it  burdens  is  naturally  com- 
petitive traffic ;  in  other  words,  commissions  are  paid  upon 
tickets  between  points  where  two  or  more  lines  compete  for 
the  business.  For  example,  between  Chicago  and  St.  Paul 
six  lines  are  oliered,  their  trains  giving  like  accommodations 
and  makintjj  snbstantiallv  the  same  time.  A  traveler  at  an 
eastern  ])()int  lias  his  choice  of  tickets  over  each  of  these  six 
lines.  The  ticket  agent  will  receive  a  commission  on  which- 
ever ticket  he  sells. 

If,  by  a<^n'(^euuMit  among  the  competing  lines,  a  common 
standard  of  connnission  is  made,  the  ticket  agent  has  no 
intiacst  \v]iat.'V(  r  to  sell  the  ticket  ov(»r  one  line  rather  than 
anotlK^r,  and  in  that  case  the  roads  evidently  are  in  the  same 
position  as  if  no  eommissions  whatever  were  to  be  paid  by 
either.  If  one  of  the  lini^s  pays  a  higher  commission  than 
another,  ( ither  si!cr(  tly  or  by  a  known  arrangement,  the 
ticket  agent  naturally  will  prefer  to  sell  a  ticket  over  that 
line.  Lines  whic:h  pay  the  highest  commissions  are  usually 
th(i  least  desirable  lines  for  the  traveling  public,  which  use 
this  method  in  order  to  obtain  traffic  which  otherwise  they 
would  not  naturally  receive.  The  most  roundabout  line,  or 
the  one  with  th(^  least  natural  advantages,  by  oflfering  ticket 
agents  at  some  remote  points  a  higher  commission  than  their 
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competitors  allow,  may  be  able  to  secure  a  certain  amount  of 
traffic  which  otherwise  would  not  fall  to  it.  In  this  case, 
however,  the  business  is  obtained  at  the  expense  of  the 
ignorant  purchaser  of  the  ticket,  who  is  routed  over  a  line 
which  he  would  not  have  chosen  had  all  the  facts  and  cii'- 
cumstances  been  understood. 

The  situation,  then,  is  this :  If  all  lines  competing  for  a 
certain  traffic  pay  the  same  commissions  the  payment  is  of 
no  use  to  any  of  them;  while  if  they  pay  ditfnreiit  commis- 
sions the  one  paying  the  highest  rate  may  secure  ])usiness 
which  it  otherwise  would  lose,  but  very  likely  at  the  expense 
of  the  comfort  and  convenience  of  the  traveler.  If  the  facili- 
ties of  two  lines  are  equal  and  one  pays  higher  commissions 
than  the  other,  the  advance  must  and  will  be  met  by  its  com- 
petitor as  soon  as  known,  to  the  mutual  loss  of  both. 

Certain  other  considerations  are  usually  presented  as 
reasons  for  the  maintenance  of  this  system.  It  is  said  that 
the  salaries  paid  ticket  agents  are  very  small,  and  that  it  is 
quite  right  that  they  should  be  permitted  to  increas(»  tlieir 
emoluments  by  payments  of  this  kind  received  fri)m  distant 
lines.  The  obvious  answer  to  this  is  that,  if  their  wages  are 
too  small,  they  should  be  increased  by  the  line  in  whose  ser- 
vice they  are  engaged.  This  could  be  done  very  considerably 
upon  many  lines  without  any  loss  of  revenue,  provided  the 
payment  of  commissions  to  employees  of  other  lines  was  dis- 
continued. There  is  no  reason  why  any  road  should  expect 
to  have  any  part  of  its  salary  account  made  up  by  contribu- 
tions from  other  roads,  and  especially  to  have  this  made  up 
by  a  method  which  has  been  said  to  give  to  station  agents  at 
important  points  an  income  greater  than  that  of  their  own 
general  manager.  Such  payments  are  obviously  not  proper 
compensation  for  serAdee  rendered. 

It  is  also  sometimes  claimed  that  if  commissions  are  allowed 
to  agents  at  remote  points  it  thereby  becomes  their  interest 
to  post  themselves  upon  routes  and  facilities,  and  generally  to 
obtain  such  information  as  will  be  of  assistance  to  them  in 
tlunr  relations  with  the  traveling  public.  In  reply  to  this  it 
may  1)0  said  tliat  their  direct  employment,  which  is  at  once 
ail  (Miiploymcnt  in  the  service  of  the  carrier  and  in  the  inter- 
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est  of  tbe  public,  imposes  upon  tliem  tliis  vorj  tluty,  and  a. 
persou  who  pays  no  heed  lo  it  except  when  hired  specialfyto 
do  so  is  uufit  for  the  [i<..-:,itioii  of  aguut.  Moreover,  if  the 
payment  of  a  higher  eomQiissioa  upon  a  lees  desirable  route 
is  madti,  then  the  ticket  agent  has  tiirect  inducement  to  lead 
the  tr^iveling  public  astray,  w  hilo  if  all  the  comj)etiug  roads 
pay  tlie  same  commission,  so  that  no  inducement  is  offered 
to  the  ticket  agent  to  vary  from  the  absolute  truth  in  hia  rep- 
resentation concerning  routes  and  facilities),  tben  neither  of 
them  is  the  gainer;  it  is  hardly  coDceivable  that  rajboad 
companies  would  find  it  for  their  interest  to  expend  large 
sums  for  the  education  of  station  agents  at  remote  puiutd  o( 
the  United  States  without  the  expectation  of  some  prautieaJ 
equivalent  in  return. 

It  is  no  doubt  true  that  certain  western  lines  which  have 
made  the  advocacy  of  commission  payments  a  prominent 
feature  of  their  policy,  and  which  have  distributed  large  sums 
in  this  manner  among  ticket  agents  of  the  East,  havu  thus 
established  a  connection  between  themaelve«  and  the  agent» 
receiving  their  bounty,  whiL'h  results  in  more  or  loss  advan- 
tage to  them,  and  which  has  stimulated  the  agents  in  ques- 
tion to  move  fully  i)ost  themselves  in  respect  to  all  possible 
arguments  that  a  runner  could  use  in  seeking  to  direct  traffic 
o.ver  tiieir  routes  to  the  exclusion  of  othei-s.  The  indirect 
advantage  thus  obtained  is  perhaps  the  best  argument  that 
can  be  advanced  in  support  of  the  practice.  Its  fallacy  lies 
in  the  f.u't  that  such  an  advantage  is  not  legitimate.  As 
betwci'u  the  ticket  agent  and  the  public,  there  should  be  no 
induei'iiiont  tending  to  put  the  former  in  the  position  of  a 
dniniini!r  for  business  in  behalf  of  a  particular  route;  his 
true  position  is  that  of  a  servant  of  a  common  carrier,  taking 
tile  ninm-y  of  the  people  as  an  equivalent  for  a  public  ser- 
vice; !i!id  as  between  the  ticket  agent  and  his  immediate 
emplcyrr,  there  certainly  should  be  no  temptation  tending  to 
induce  till!  latter  to  favor  one  remote  connection  rather  than 
its  equally  remote  competitor.  The  act  to  regulate  commerce, 
as  well  as  the  most  olivious  requirements  of  fair  dealing  as 
between  distant  ciirriers,  demand  that  equal  facilities  shall  be 
afforded  for  the  interchange  of  traffic  and  for  the  forwarding 
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of  passengers  to  and  from  tlieir  several  lines.  To  permit  an 
agent  to  entertain  a  preference  based  on  liis  personal  interest 
necessarily  tends  to  the  discrimination  and  preference 
between  connecting  lines,  which  the  law,  as  well  as  ordinary 
commercial  integrity-,  condemns. 

Probably  the  best  light  in  which  the  system  could  be 
presented  would  be  in  the  form  of  a  universal  arrangement 
by  which  all  agents  of  foreign  roads  selling  tickets  for  the 
carriage  of  passengers  between  points  of  competition  should 
receive  a  fixed  percentage  of  the  value  of  the  coupon.  This 
might  be  called  compensation  in  the  form  of  wages  measured 
by  the  results  accomplished.  And  it  would  to  some  extent 
encourage  distant  agents  to  prepare  themselves  to  give  infor- 
mation to  the  public.  But  in  that  form  the  system  would  not 
be  wanted.  It  would  put  every  line  upon  an  equal  footing 
and  would  do  no  good  to  any  of  them,  while  it  would  put  the 
compensation  received  by  station  agents  upon  a  most  grossly 
unequal  footing,  by  which  some  of  them  could  soon  retire  in 
opulence.  And  it  would  practically  lead  to  the  cessation  on 
the  part  of  most  roads  of  paying  their  station  agents  at  all 
in  large  cities  and  towns,  since  the  revenue  to  be  derived 
from  foreign  roads  would  make  the  positions  eagerly  sought 
for  without  any  pay  from  the  direct  employer,  and  perhaps 
even  at  a  premium.  In  other  words,  the  pay  of  this  class  of 
railroad  employees  would  be  largely  provided  by  other  lines 
than  those  for  whom  the  service  is  rendered  and  which  are 
responsible  for  their  conduct.  The  demoralizing  effect  of 
such  a  state  of  affairs  is  obvious.  A  man  works  for  the  man 
who  pays  him. 

On  the  other  hand  the  evils  of  the  system  are  much  more 
clearly  apparent  than  its  advantages.  They  may  be  sum- 
marized as  follows : 

The  direct  ettect  is  the  payment  of  large  sums  of  money 
from  corporate  earnings,  for  which  tlie  stockholders  and  the 
public  receive  no  adequat<?  return.  The  sums  so  paid  are  in 
the  aggregate  appalling,  while  the  aggregate  receipts  are  not 
at  all  increased.  No  travel  is  originated  by  the  system,  as  is 
sometimes  true  in  respect  to  excursion  trains  and  rates.  It 
only  operates  to  direct,  and  often  to  divert,  traffic  which  sc^ks 
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to  be  tranBported,  Considered  in  its  totality,  the  money  bo 
paid  out  iff  the  money  of  railroad  stockholders,  but  it  is  col- 
lected from  the  public,  and  the  colleetiou  is  just  so  much  in 
the  aggregate  more  than  the  iiuhiic  can  properly  be  culiod 
upon  to  p;iy  for  railroad  service.  The  rates  which  tho  public 
)my  are  made  to  provide  for  this  drain  on  the  corporate 
treasury. 

In  the  report  of  the  Senate  Committee  on  Interstate  Com- 
merce, whose  inv<!stigations  preceded  the  adoption  of  the 
])rcseut  law,  the  following  ch;irge  was  made  and  found  sus- 
tained, to  wit: 

That  tlio  management  of  the  lailroaij  lnifiinosE  is  estravBgant  and  waste- 
Tul.  and  that  a  licedleias  tax  is  iuiposed  nf^on  the  shipplug  and  tmveUiig 
I'ublii!  by  the  unnecessary  expenditure  o!  lariip  sums  In  the  lualiiLoiiaucB  cil 
11  costly  force  of  agents  engaged  in  a  ret'liless  etrife  tor  conipotiUve  liusl- 


That  investigation  did  not  enihraco  the  subject  of  the  paj'- 
mcut  of  commissions ;  it  does  nut  appear  that  the  fact  was 
then  in  any  way  developed,  or  was  even  known,  that  a  need- 
less tax  was  imposed  upon  the  traveling  jniblie  by  the 
uiiiiocf.ssavj'  cxptmditure  of  large  sums  in  the  subsidizing  of 
a^t'uts  of  otlier  lines  at  distant  points  in  carrying  on  a  reck- 
li'ss  strife  for  couipctitive  business ;  yet  the  application  of  the 
IiiiigUii;;o  used  by  the  committee  is  apparent;  and  the  fact  is 
nliviiins  that  the  management  of  railroad  lines  which  permit 
it  is  extravagant  and  wastehil,  and  that  the  traveling  public 
lii'ars  thii  Imrdeu  of  the  extravagance, 

Tlui  iuilirei-t  cil'ccts  are  even  more  dangerous  to  the  public. 
The  blank  above  mentioned,  upon  which  commissions  are 
rcccipfed  for  and  collected,  contains  the  following  certiticate 
wliiih  the  agent  is  required  to  sign: 

I  .■frlify  Ihfit  no  portion  of  the  commissions  to  be  paid  on  this  statement 
has  in!i"ii  nsi'1.1  in  culling  rntes,  diruclly  or  iiidiroelly,  and  I  agree  thai  no 
portlou  thor(!of  ehall  be  bo  usud. 

AVbat  does  tliis  certiiicate  obviously  suggest  but  that  the 
natnral  tendrney  of  the  offer  of  a  commission  is  to  enable  the 
agent  to  cut  the  rate  by  dividing  his  commission  with  the  paa- 
seuger  ?     Sui>posing  that  there  arc  two  routes  available  from 
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Cliic.igo  to  Omaha,  one  of  which  pays  a  commission  of  $2  to 
n;j;eiits  in  the  East,  is  it  not  money  in  the  pocket  of  the  agent 
to  sell  the  ticket  for  $1  less  than  the  standard  rate  in  order 
to  obtain  the  other  dollar  for  himself  ?  Or  even  to  sell  a 
hundred  such  tickets  to  a  scalper  at  $1.75  less  than  the  regn- 
Lir  rate,  the  shave  to  be  again  divided  with  his  customers? 
What  then  becomes  of  the  law  which  forbids  a  common  car- 
rier to  receive  from  any  person  a  greater  or  less  compensa- 
tion than  from  another  for  a  like  service  ?  It  is  not  known 
whether  this  form  of  certificate  is  or  is  not  in  general  use,  nor 
liow  effectual  it  proves  in  practice  to  prevent  the  violation  of 
the  law  which  the  offer  of  commissions  so  pointedly  in\4tes ; 
but  a  course  of  business  which  requires  a  certificate  that  in 
transactions  under  it  one  of  the  parties  shall  not  so  conduct 
as  to  involve  the  other  in  a  breach  of  law,  is  certainly  in  itself 
to  be  condemned. 

The  tendency  of  the  system  is  also  directly  in  the  line  of 
fostering  other  irregularities  and  evils. 

The  class  of  persons  called  ** scalpers"  are  mentioned 
above  as  persons  not  recognized  by  the  carriers  as  having  a 
legitimate  employment.  It  is  a  matter  of  common  obsei-va- 
tion,  however,  that  this  class  is  numerous.  In  all  consider- 
able cities  they  have  fine  offices,  arid  all  appearances  indicate 
that  their  business  is  both  considerable  and  profitable.  Their 
income  comes  directly  or  indirectly  from  railroad  companies. 
It  comes  from  the  purchase  at  one  price  and  the  sale  at  a 
higher  of  tickets  which  the  companies  have  once  sold,  but 
which,  in  the  hands  of  the  purchasers,  have  been  availed  of 
for  railroad  service  in  part  only  or  perhaps  not  at  all.  So 
long  as  a  railroad  company  recognizes  snch  a  ticket  as  valu- 
able for  any  purpose  there  would  seem  to  be  reasons  of  sound 
])olicy  recjuiring  their  redemption  by  the  company  itself  at 
its  regular  offices. 

A  fair  rule  to  this  end  would  take  away  very  much  of  the 
inci)me  on  which  scali)ing  offices  are  now  supported  and  tend 
i^rtMitlv  to  reduce  their  number.  It  is  believed,  however,  that 
railroad  manag(»rs  themselves  are  not  always  in  hostile  rela- 
tions to  scalpers,  but  that  in  times  of  rate  war,  and  sometimes 
iUi^o  when  competition  has  not  reached  the  point  of  open 
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belligerency,  they  avail  tbomselves  of  the  aerrii'es  of  tliis 
class  of  persous. 

This  subject  is  thought  to  be  of  BiifBcient  importance  to 
justify  the  Commission  in  briiigiug  it  to  the  attention  of  Oon- 
gress  and  of  the  public.  ' 

CONCLDSIVE  BILLS   OF  LADING. 

Anioijg  the  subjects  that  have  been  broupht  to  the  atten- 
tion of  the  Commission  ;is  requiring  legislation  is  thiit  of 
conclusive  bills  of  lading.  Coin[i!ainta  are  otteu  raiulo  that 
wlieu  graiu,  seeds,  or  othtT  ;irtii;!t;s  commonly  forwarded  in 
bulk,  are  received  by  the  curriers  and  forwarded  as  being  of 
a  certain  quantity  or  wei^bt,  it  is  not  infrequent  that  at  the 
point  of  destination  a  deficicm.'y  is  reported,  and  the  consignor 
having  no  means  of  fixing  Ihe  respousibihty  upon  any  partic- 
ular carrier  when  the  fri'ight  has  passed,  as  is  commonly 
the  case,  over  several  roails,  is  compelled  to  bear  the  loss. 

This,  it  is  said,  is  unjust.  The  carrier  which  receives  the 
grain  or  other  article  should  satisfy  itself  at  the  time  as  to 
the  quantity  or. weight,  and  tlie  bill  of  lading,  issued  for  it  to 
the  consignor,  instead  of  depressing  that  the  quantity  is  said 
to  be  or  supposed  to  be  sa  much,  elioidd  be  absolute  and 
unconditional,  and  the  recitals  should  attend  the  property 
throughout  and  be  available  on  behalf  of  the  consignee  at 
the  point  of  destination. 

Legislation  of  the  sort  proposed,  so  far  as  it  is  designed 
for  the  benefit  of  the  consignor  or  consignee  only,  would  be 
chiefly  important  in  the  case  of  grain. 

The  objections  to  such  legislation  from  the  standpoint  of 
the  carriers  spring  mainly  from  two  causes. 

The  first  cause  is,  that  grain  received  by  one  carrier  will 
commonly,  as  has  been  above  stated,  pass  over  several  lines 
before  it  reaches  its  destination.  If  it  were  to  be  delivered 
to  the  consignee  by  the  same  carrier  who  received  it,  the 
objections  to  such  carrier  being  bound  absolutely  by  the 
statement  of  weight  or  quantity  given  on  its  receipt  would  be 
much  more  easily  met.  The  carrier  ought,  it  would  seem,  to 
ascertain  the  exact  fact  at  the  outset,  and  it  ought  then  to  be 
responsible  for  the  conduct  of  its  agents  until  delivery  was 
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completed.  But  when  delivery  is  to  be  made  at  a  distant 
point,  and  the  handling  may  for  a  considerable  time  be  in 
the  hands  of  agents  of  other  carriers  of  whose  carefulness  or 
integrity  the  initial  carrier  will  know  nothing,  and  over  whom 
it  can  have  neither  supervision  nor  control,  there  may  well 
be  hesitation  about  assuming  a  position  which  will  make  tht; 
initial  carrier  the  guarantor  of  the  integrity  and  the  accuracy 
of  every  agent  or  other  carrier  who  may  be  concerned  in 
either  the  transportation  of  the  grain  or  in  its  delivery. 

The  risks  even  then  might  not  be  very  great  on  the  main 
lines  of  the  country,  which  carry  grain  for  the  most  part 
between  the  greaj;  cities,  where  everything  can  be  done  under 
a  supervision  with  which  all  are  satisfied,  but  grain  from  the 
West  is  largely  shipped  into  New  England  and  into  tho 
Southern  States  for  delivery  at  small  stations  in  car-load  lots, 
and  also  sometimes  in  quantities  less  than  a  car-load,  and 
any  sui)ervision  of  the  delivery,  except  such  as  the  local 
agent  will  giv(^,  is  j^ractically  out  of  the  question.  And  as 
the  consignee,  if  the  bill  of  lading  were  made  conclusive, 
would  be  less  likely  to  be  vigilant  in  watching  delivery  than 
he  feels  it  for  his  interest  to  be  now,  it  is  not  unlikely  that 
the  cases  of  supposed  shortage  would  be  more  numerous 
than  ever. 

In  view  of  this  fact,  one  question  that  naturally  presents 
itself  is,  whether  one  effect  of  such  legislation  might  not  be 
to  make  it  for  the  interest  of  carriers  to  restrict  the  bills  of 
lading  given  by  them  to  their  own  lines  instead  of  joining  in 
through-traffic  arrangements.  If  that  were  done,  each  carrier 
in  succession  would  ascertain  what  it  received,  and  must  at 
its  peril  deliver  it  to  the  next  carrier  in  line,  but  the  respon- 
sibility would  not  go  further.  No  provision  of  the  act  to 
regulate  commerce  compels  carriers  generally  to  enter  into 
joint  arrangements  or  to  become  mutually  responsible  for 
each  other's  conduct,  but  the  traffic  arrangements  now  aocom* 
plish  this  to  a  very  large  extent,  and  they  are  of  great  puhlio 
convenience  and  utility.  Whatever  should  be  calculated  to 
diminish  the  number  of  such  arrangements  ought  to  be  sup- 
ported by  very  strong  and  conclusive  reasons  to  warrant  its 
adoption. 
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The  secoin]  reason  fur  nlijei-tioii  i-onneita  itself  with  tiie 
expense. 

When  the  initial  point  of  sLiipment  is  Chicago  or  any  otiit-r 
great  center  of  grain  traffic  it  may  be  assumed  that  th«  ctu- 
rier  will  not  be  prepared  with  all  necessary  means  of  deti'i- 
mining  the  weight  or  quantity.  But  the  means  of  expeditiitu*! 
weighing  or  measuring  of  large  quantities  are  expensive,  and 
few  roads  conld  afl'ord  to  have  them  at  all  stations  whore  tin! 
merchandise  might  be  offered  for  reception.  To  require  the 
accurate  determination  to  be  always  made  would  be  to  add 
sensibly  to  the  cost  of  the  carrier's  service,  and  this  increnaed 
cost  it  would  be  claimed  the  owner  who  was  to  have  the 
benefit  of  it  ought  to  pay.  In  the  case  of  grain  received  from 
another  road,  the  necessity  for  re-weighing  would  bo  tho 
same  as  when  received  from  wagons. 

When  the  carrier  is  only  seeldng  to  anive  at  the  quantity 
for  the  purpose  of  computing  its  charges,  precise  accuracy  is 
not  very  important,  and  the  weight  of  grain  in  a  ear  will  be 
taken  to  be  the  gross  weight  of  car  and  all,  with  the  weight 
stencilled  on  the  car  as  its  weight  deducted;  but  a  little  \-ari- 
ancc  in  the  weight  of  the  car  which  would  be  insignificant  in 
computing  char^^es  would  lie  so  important  when  coiiiili'd  hh 
grain  to  be  paid  for  that  the  carrier  could  not  afford  to  take 
the  risk  of  it.  Tho  grain,  it  might  be  assumed,  would  there- 
fore commonly  be  transfeiTed  from  the.car  bringing  it  in,  for 
the  purpo.so  of  accurate  weighing. 

Even  in  the  large  cities,  where  the  means  of  properly  deter- 
mining weight  or  quantity  may  now  be  supposed  to  be  com- 
plete, legislation  of  the  sort  proposed  would  almost  necessa- 
rily add  something  to  the  cost  of  the  carrier's  service.  Large 
quantities  of  grain  are  now  delivered  upon  the  cars  from 
elevators,  some  of  which  are  public  and  under  official  super- 
vision, and  some  not.  The  carriers,  it  is  believed,  have  been 
accustomed  to  receive  the  weights  given  them  at  both  the 
public  and  the  private  elevators  as  accurate;  but  with  the 
increased  responsibility  they  would  be  likely  to  decline  to  do 
this  in  the  case  of  private  elevators,  and  to  require  the  weigh- 
ing to  be  done  under  their  own  supervision.  This  would 
perhaps  lead  to  the  appointment  by  railroad  associations  of 


ji 
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a  force  of  weigliers  and  gangers  to  take  charge  of  work  of 
this  description  for  all  the  roads. 

These  facts  are  mentioned  in  this  place  in  order  that  they 
may  not  be  overlooked  in  any  consideration  that  may  be 
given  to  this  subject  with  a  view  to  legislating  upon  it.  The 
matter  of  additional  cost  is  specially  impoi-tant  because  the 
necessity  for  vigilance  on  the  part  of  the  carrier  will  be  made 
more  imperative  by  the  fact  that  the  temptation  on  the  part 
of  the  consignor  to  deceive  and  mislead  will  be  greatly 
incrt^ased  when  lie  knows  that  the  bill  of  lading  he  succeeds 
i:i  obtaining,  though  perhaps  by  artifice  and  deception,  will 
be  conclusive  in  his  favor. 

It  may  be  numtioned,  also,  that  the  burden  of  making  pro- 
vision lor  accurate  weighing  at  initial  stations  will  be  likely 
to  be  more  severely  felt  by  the  smaller  and  weaker  roads  than 
by  the  main  lines. 

When  the  matter  of  additional  cost  in  giving  better  service 
to  the  public  is  spoken  of  it  is  not  uncommon  to  hear  the 
remark  made  that  whatever  cost  is  necessary  to  be  incurred 
in  order  to  give  the  best  service,  the  railroad  company  ought 
to  bear.  This  is  undoubtedly  true.  But  if  the  perscm  mak- 
ing it  nutans  to  be  understood  that  the  railroad  company 
should  bear  any  additional  cost,  that  may  be  necessarily 
incurred  in  order  to  improve  its  service,  and  should  not 
increase  the  charges  to  its  patrons,  the  remark  could  not  be 
true  unless  the  chargtjs  previously  made  were  greater  than 
they  should  have  been.  A  railroad  company  has  no  fund 
from  which  to  pay  cost  of  service  excejDt  such  as  the  returns 
from  the  service  bring  it.  The  principle  applicable  in  the 
case  is,  that  the  company  may  justly  be  required  to  give  the 
public  the  best  practicable  service,  because  it  is  supposed  to 
levy  upon  the  business  such  charges  as  will  meet  the  cost  of 
the  best  service. 

A  further  (d)jection  to  making  bills  of  lading  conclusive — 
that  it  will  ofl'cr  a  premium  for  frauds — is  alluded  to  below. 

But  a  ])r(\ssun^  to  have  these  bills  nuide  conclusive  of  the 
receipt  of  the  i)roperty,  and  that  it  corresponds  to  all  the 
particidars  specified  therein,  comes  also  fnmi  bankers  and 
brokers  who  are  accustomed  to  make  advances  upon  them. 
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It  is  a  common  practice  for  shippers  of  leading  products  of 
the  country,  partituiurly  cottoD  and  tobacL^o,  to  obtain  from 
their  bankers  adviiuccs  on  tlieir  bills  of  lading,  and  where 
tlie  property  is  of  such  a  character  that  it  i»  readil/  convort- 
able  into  money  the  convenience  ia  very  great. 

The  owner  may  expect  to  obtain  advances  to  something 
near  the  value,  and  hti  is  relieved  from  the  necessity  of  asking 

-  accommodations  from  others  in  the  way  of  indorsements  in 
aid  of  his  persona]  credit.  But  the  bill  of  lading,  under  the 
law  as  it  now  is,  does  not  conclusively  settle,  in  favor  of  tlia 
jiarty  advancing  money  npou  it,  the  fact  that  the  carrier  hua 
received  tiie  property  specititd,  but  the  carrier  may  prove 
when  the  property  is  demanded,  that  its  agent,  by  colluKiou 
with  the  party  named  as  consignor,  gave  the  bill  without  tlie 
receij)t  of  any  property  whatever,  or  that  intentionally  or  by 
mistake  lie  overstated  the  quantity  or  the  weight,  or  gane 
false  particulars  calculated  to  make  the  apparent  value  of  the 
property  greater  tli.-Ln  it  was  in  fact.  Such  proof  is  under- 
stood to  reduce  the  responsibility  of  the  canier  to  what  it 
would  have  been  had  the  bill  of  hiding  been  entirelj'  ti'uthful, 
but  the  consequence  may  bo  that  tlie  party  who  has  advanced 
money  in  reliance  upon  it  may  lose  his  advances. 

lliis  it  is  claimed  is  unjust.  The  carrier  it  is  said  should 
be  rcs{>onsible  to  the  full  extent  for  the  acts  of  its  agent,  and 
all  parties  whose  interests  may  in  any  way  be  affected  by  a 
reliance  upon  them  should  be  protected  as  completely  as  if 
no  mistake  and  no  fraud  had  been  curnraitted.  On  the  other 
hand,  it  is  answered  on  the  part  of  the  carriers  that  to  make 

^  the  bill  of  lading  conclusive  would  bo  to  offer  a  premium  not 
only  tor  deception  to  be  practiced  on  the  part  of  dishonest 
parties  upon  agents,  whereby  an  untruthful  bill  of  lading  may 
be  obtained^  when  the  agent  is  honest  and  intends  to  be  care- 
ful, but  also  for  collusion  between  dishonest  parties  and 
agents  whom  they  may  corrupt.  The  number  of  persona 
whom  carriers  must  employ  is  so  great  that  the  possibility  of 
finding  among  them  one  or  more  whi>  may  bo  thus  corrupted 
is  always  imminent,  and  the  carriers  insist  that  while  the  rule 
of  absolute  conclusion  in  such  cases  would  beBerionsly  dam- 
aging to  them,  it  would  be  bad  albo  on  groundti  of  public 
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policy  becauHi!  of  the  temptatiou  it  woulil  offer  for  the 
tiuu  of  agents  iii  theii  serviue. 

The  qui-istiou  involved  is  whether  it  is  important  and  di'sir- 
able  to  exteud  the  principle  of  negotiabihty  so  as  to  include 
bills  of  liiiliug  among  the  instnuuenta  wliich  are  fully  pro- 
tected in  the  hands  of  an  innocent  holder.  For  reasons 
which  are  deemed  important  in  commercial  transactionij,  bills 
of  exchange  and  promissory  notes,  payable  to  bearer  or  to' 
order  and  properly  indorsed,  in  the  hands  of  any  huna  fide 
holder  for  value  who  receives  them  before  they  are  dishon- 
ored, are  not  affected  by  any  eqmtiea  that  might  have  exititod 
in  behalf  of  the  parties  chargeable  thereon  while  they 
remained  in  the  hands  of  the  parties  to  whom  they  were 
given.  This  quality  of  nogotiabilitj-  is,  no  doubt,  an  impor- 
tant and  valuable  one,  at  least  so  far  as  bills  of  exchange  are 
concerned;  but  aa  to  promissory  notes  doubts  are  sometimes 
expressed  whether  the  evils  do  not  overbalance  the  advantages. 

It  is  well  known  that  for  many  years  parties  have  made  a 
business  of  selling  pretended  or  worthless  patent  rights  or 
other  things  of  shadowy  value,  and  of  obtaining  therefor  the 
notes  of  credulous  persons,  which,  though  invalid  in  the 
hands  of  the  takers,  become  conclusive,  as  soon  as  a  third 
party  acquires  them,  that  the  makers  have  received  full  value. 
The  frauds  in  these  and  similar  cases  have  been  very  exten- 
sive. The  carriers  also  claim  that  the  law  aa  it  now  is,  suffi- 
ciently protects  the  party  advancing  money  on  a  bill  of 
lading.  He  makes  the  advancement  in  reliance  upon  the 
good  faith  and  integrity  of  the  party  presenting  it,  and  lie 
may  resort  to  that  party  for  indemnilication  in  case  anythiug 
is  wrong  or  defective.  It  is  further  claimed  that  under  the  j 
■  law  as  it  now  is  no  difficulty  is  experienced  in  obtaining  loans 
oa  bills  of  lading,  and  therefore  no  reasons  of  public  ui-gency 
demand  legislation  on  the  subject. 

This  subject  is  alluded  to  in  this  place  because  of  its  relar<< 
tions  to  what  precedes,  but  the  Commission  makes  no  rei 
ntendation  regarding  it. 

Akin  to  this  subject  of  conclusive  bills  of  lading  is  that  of 
protecting  the  bills  given  in  respect  to  charges  when  the 
charges  ate  spocitied  therein. 
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Complaint  h:vs  in  several  instn,ucea  teeo  made  to  the  Com- 
niission  that  ivliere  carriers  had  reCf  ived  property  on  definiti? 
statements  of  what  the  charges  wuuli]  be,  and  had  specified 
tlie  charges  in  the  bills  of  lading,  tin?  amount  which  the  con- 
signee was  compelled  to  pay  ^as  a  sum  in  excess  of  thtit 
specified.  Investigation  disclosed  the  fact  that  a  number  of 
reasons  had  in  different  cases  been  operative  to  cause  th.'  i 
discrepancy.  Sometimes  the  amount  charged  was  greater 
than  it  was  expected  to  be,  because  of  some  misunderstanding 
on  the  part  of  the  agent  of  the  carrier  receiving  the  property 
as  to  what  were  the  rates  on  a  connecting  road,  or  becauw'^ 
some  joint  rate  was  raised  without  previous  notice  of  th-^ 
piirpose,  or  was  suddenly  withdrawn  from.  But  sometimes 
the  addition  made  to  the  rate  stated  might  be  due  to  the  cor- 
rection of  an  error  in  the  original  weighing,  measurement,  or 
marking  of  the  freight  carried,  so  that  the  payment  finally 
exacted  was  only  what  was  properly  and  legally  chargeable. 
More  often  than  from  any  otht^r  cause  increase  of 'chargt^.>* 
specified  has  come  from  exercise  of  the  power  the  carriem 
claim  to  change  at  pleasure  the  r<!lations  they  enter  into  with 
other  carriers  for  through  rates. 

The  consequence  when  this  is  done  may  be  that  one  carrier 
may  have  given  bills  of  lading  which  others,  when  the  prop- 
erty comes  to  them,  will,  so  far  as  the  charges  mentioned  are 
loncerned,  refuse  to  honor.  Tlie  loss  must  then  fall  either 
upon  the  owner  of  the  property  or  on  the  carrier  giving  the 
bill. 

Host  of  the  cases  brought  to  the  attention  of  the  Commis- 
Mon  wore  cases  of  consignments  made  in  southwestern  States 
to  northern  Atlantic  sea-ports,  and  which  mast  pass  over  a 
number  of  roads.  It  was  ascert.ained,  however,  that  the 
initial  carriers  recognized  their  obligation  to  protect  the  bills 
given  by  them,  so  that  the  unexpected  increase  in  charge, 
though  it  might  subject  the  consignee  to  the  necessity  of 
paying  it  in  the  first  instance,  was  not  a  loss  to  him  or  to  the 
consignor,  but  to  the  initial  carrier.  Even  this  necessity  of 
advancing  a  sum  unexpectedly  was  complained  of  as  a  hard- 
tjhip,  and  it  was  thought  it  should  be  guarded  against  by  some 
order  of  the  Commission  which  should  require  delivery  of 
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tlie  property  to  the  consignee  on  payment  of  the  chaises 
Bpeeilied ;  but  the  Commission  has  not  thought  it  had  the 
power  to  compel  any  carrier  to  deliver  up  property  on  the 
payment  of  less  for  its  own  service  than  it  had  a  right  legally 
to  receive,  nor  that  it  coidd  require  a  carrier  in  one  part  of 
the  country  to  look  to  a  carrier  at  a  distance  for  its  charges 
'  instead  of  to  the  lien  on  the  property  in  its  hands.  The  most 
that  can  reasonably  be  required  in  such  a  case  is  that  the  ini- 
tial carrier  shall  promptly  settle  claims  for  excessive  charges, 
and  this  in  the  cases  investigated  the  carriers  showed  no  dis- 
inclination to  do.  Some  of  them  insert  in  the  bills  of  lading 
issued  by  them  the  following  clause : 

It  18  understood  that  all  connections  recognize  this  bill  of  lading  and  will 

settle  freight  accordingly. 

The  traffic  managers  of  the  Louisville  and  Nashville  Bail- 
road  Company,  an  important  line  extending  from  the  Ohio 
Kiver  to  the  Gulf,  states  the  policy  and  practice  of  his  com- 
pany as  follows : 

(1)  In  case  the  delivering  line  does  not  protect  the  rate  stated  in  the  bill 
of  lading,  this  company  will  at  once  settle  overcharges  on  presentation  of 
the  bill  of  lading  and  expense  bills  showing  what  has  been  paid  at  the  point 
of  destination. 

(2)  This  company  protects  bills  of  lading  issued  by  any  company  covering 
freight  dolivorable  at  any  point  on  its  road,  and  undertalce  to  do  so  at  onoe 
And  without  delay. 

(3)  This  company  also  protects  bills  of  lading  issued  by  what  are  known 
as  fast  freight  lines  when  shipments  are  delivered  at  any  point  on  its  road. 

(4)  In  cases  where  fast  freight  lines  issue  bills  of  lading  for  ootton  or 
other  commoditios  shipped  from  points  on  the  line  of  its  road,  this  company 
will  protect  the  rates  named  in  such  bills  of  lading,  and  in  case  overchai^geB 
ocx^ur  will  refund  on  presentation  of  bills  of  lading  and  exi>en8e  bills  showlDg 
what  has  been  paid  at  point  of  destination.  In  other  words,  this  oompany, 
AC  far  as  it  is  in  its  power,  undertakes  to  promptly  protect  rates  of  freight 
stated  in  bills  of  lading. 

This  is  a  liberal  practice  and  no  doubt  a  wise  one.  '  It  iB 
substantially  pursued  by  other  lines  in  the  same  territory. 
It  goes  beyond  any  existing  requirement  of  positive  law,  and 
the  carriers  following  it  will  very  likely  be  subjected  to  ooei^ 
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sioiial  vexatious  aud  pei-hujis  ItiSBCa  from  tbe  carele-ssaess  or 
im|)ropt;i'  cuuiluct  of  ugeuls  of  other  carriera.  But  they  will 
gain  the  favor  of  patrous  by  their  course.  Bud  in  many  ways 
will  be  iucideutally  beuctittid. 

THE  GOVEKKMEKT- AIDED  lUILilOAD  AND  TELEGBAPH  I.1SE3. 
By  act  of  Congiess  approvod  August  seveutli,  eigbteea 
huiulred  and  eighty -eight,  entitled  •'  An  act  auppk-mentiu-y  to 
the  act  of  July  tirst,  eighteen  hundred  and  sisty-two,  entitled 
'  All  net  to  aid  iu  the  construction  of  a  railroad  and  telegraph 
linen  from  the  Missouri  lliver  to  tlie  Pacific  Ocean,  and  to 
Heciiie  to  the  GoYemmeut  the  use  of  the  same  for  postal, 
military  and  other  purj.iosea,'  and  also  of  the  act  of  July 
ti(?coud,  eighteen  hundred  and  sixty-four,  and  other  acta 
iimciidatory  of  said  firfit-uamed  act,"  certain  powers  and 
duties  in  relation  to  those  lines  were  devolved  upon  thin 
•  Cominis.'iiou.  A  copy  of  the  act  appears  in  Appeudix  F, 
ri^l.ttiiig  to  the  Government- aided  railroad  and  telegraph 
liiio.^ 

TJie  first  section  of  the  act  provides  that  all  railroad  and 
t('li'jf|M|>h  companies  to  ivLich  the  United  States  has  granted 
iiny  subsidy  in  lands  or  bonds  or  loan  of  credit  for  the  con- 
sinK-tiiiii  of  cither  railroad  or  telegraph  lines,  which  bylaw 
ini-  rrc|iii[cd  to  coiisti-uct,  maintain  or  operate  telegraph  Iine», 
and  ;ill  (.■oiiipiniicH  engaged  in  operating  said  railroad  ortele- 
g);i|)k  lilies  shall  forthwith  and  henceforward,  by  and  through 
tlnii*  own  respective  corporate  officers  and  employees,  main- 
tain luul  operate  for  railroad,  governmental,  commercial  and 
jil!  citln  !■  p  11  cii OSes,  telegraph  lines,  and  exercise  by  themselves 
alii^if  ;dl  the  t<'!cgi-apli  franchises  conferred  Upon  them  and 
oblj;„';itioiis  assumed  by  them  under  the  acts  making  the 
grants  uf  tJoveiiimeut  aid, 

i'iic  si'eond  section  provides  that  whenever  any  telegraph 
(■"inpany  wliieh  shall  have  accepted  the  provisions  of  title  65 
of  till-  lii'visi'd  Statutes  shall  extend  its  hne  to  any  station  or 
oHiee  of  :i  telegraph  lino  belonging  to  any  one  of  ilie  riiilioad 
or  ti'Iigi'aph  ecnipaiiies  referred  to  in  the  first  st'ction,  the 
te]eLiLa|iii  company  so  extending  its  line  shall  have  the  right 
to  cuniuet  with  the  telegraph  line  of  the  railroad  or  telegraph 
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company  referred  to  in  the  first  section  to  which  it  is 
extended,  at  the  place  where  their  lines  may  meet,  for  the 
prompt  and  convenient  interchange  of  telegraph  business 
between  such  companies;  and  the  railroad  and  telegraph 
companies  referred  to  in  the  first  section  are  required  to 
:illow  such  connection  to  be  made  and  to  so  operate  their 
respective  telegraph  lines  as  to  aflford  equal  facilities  to  all 
without  discrimination,  and  to  receive,  deliver  and  exchange 
business  with  connecting  telegraph  lines  on  equal  terms, 
affording  equal  facilities  without  discrimination  for  or  against 
any  one  of  such  connecting  lines  ;*  and  such  exchange  of 
business  to  be  on  terms  just  and  equitable. 

The  third  section  provides  that  if  any  railroad  or  telegraph 
company  referred  to  in  the  first  section,  or  company  operat- 
ing such  railroad  or  telegraph  line,  shall  refuse  or  fail,  in 
whole  or  in  part,  to  maintain  and  operate  a  telegraph  line  as 
required  by  law,  for  the  use  of  the  Government  or  the  public, 
for  commercial  and  other  purposes,  without  discrimination, 
or  shall  refuse  or  fail  to  make  or  continue  such  arragemq^ts 
Jor  the  interchange  of  business  with  any  connecting  telegraph 
company,  then  complaint  may  be  made  to  the  Interstate 
Commerce  Commission,  whose  duty  it  shall  be,  under  such 
rules  and  regulations  as  the  Commission  may  prescribe,  to 
ascertain  the  facts,  and  determine  and  order  what  arrange- 
n\ent  is  proper  to  be  made  in  the  particular  case,  the  railroad 
or  telegraph  company  concerned  to  abide  by  and  perform 
such  order ;  and  the  order  may  be  enforced  by  mandamus  in 
ilu'  courts  of  the  United  States.  The  Commission  is  also 
authorized  to  institute  any  inquiry  upon  its  own  motion  iu 
till:'  same  manner  and  to  the  same  effect  as  if  complaint  had 
bcH  11  made. 

By  the  fourth  section  the  Attorney-General  of  the  United 
States,  in  order  to  secure  and  preserve  to  the  United  States 
the  full  value  and  benefit  of  its  liens  upon  all  the  telegraph 
lines  required  to  be  constructed  by  and  lawfully  belonging  to 
flu  railroad  and  telegraph  comi)anies  referred  to  in  the  first 
.^  ection,  and  to  have  the  same  ]K)ssessed,  used  and  operated 
in  conformity  with  the  provisions  of  this  act  and  of  previous 
•'••ts,   is   required,   by  proper   i>roceedings,  to   prevent   any 
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unlawfol  interference  with  the  riglita  and  equities  of  the 
United  Statics  under  any  law  o£  Cougress  r^ilating  to  such 
railroad  and  telegraph  lines,  and  to  havo  legally  ascertained 
and  finally  adjudicated  all  alleged  rights  of  all  persons  and 
corporations  claiming  in  any  manner  any  control  or  interest 
of  any  kind  in  any  telegraph  lines  or  property,  or  exclusive 
rights  of  way  upon  the  lands  of  said  railroad  companies,  or 
auy  of  them,  and  to  havo  iil!  contracts  and  provisions  of  con- 
tracts set  aside  and  annulled  which  have  been  unlawfully  and 
beyond  their  powers  entered  into  by  said  railroad  or  tele- 
graph companiee. 

By  the  fifth  section  any  officer  or  agent  of  said  railroad  or 
telegraph  companies,  or  any  company  operating  the  railroads 
uud  telegraph  lines  of  said  companies,  for  auy  failure  to 
operate  their  telegraph  lines,  as  required  by  law,  and  to 
afi'ord  to  the  Government  and  the  public  equal  facilities,  or 
to  secure  to  connecting  telegraph  lints  equal  advantages  and 
facilities  in  the  interchange  of  business,  without  diBcrimina- 
tiort,  or  for  rtifusal  to  abide  by  and  perform  and  to  corrj-  out, 
within  a  reasonable  time,  the  orders  of  the  Interstate  Com- 
mission, shall  for  every  such  refusal  or  failure  bo  guilty  of  a 
misdemeanor,  and,  on  conviction,  be  fined  a  sum  not  esoeed- 
ing  $1,000,  and  may  be  impriBODt>d  not  leas  than  six  months, 
and  the  aggrieved  party  is  also  given  a  right  of  action  for 
(laniagos  against  the  company  whose  officer  or  c^ent  may  he 
guilty  of  such  failure  or  refusal. 

The  sixth  sectiou  makes  it  the  duty  of  every  one  of  the 
railroad  and  telegraph  companies  referred  to  in  the  first  sec- 
tion, within  sixty  days  after  tlic  passage  of  the  act,  to  file 
with  the  Interstate  Commerce  CominiHsion  copies  of  all  the 
contracts  and  agreements  between  it  and  every  other  person 
or  coiiior.ition  in  refuronce  to  the  ownership,  poBsessioii, 
maintenance,  control,  use,  or  operation  of  any  telegraph  linos 
or  property  over  or  upon  its  rights  of  way,  and  also  to  make 
!i  report  describing  with  sufficient  certainty  the  telegraph 
lines  and  the  property  belonging  to  them,  and  the  manner  in 
which  the  same  are  being  then  used  and  operated  by  it,  and 
the  telegraph  lines  and  property  upon  its  right  of  way  in 
which  auy  other  person  or  corporation  claims  to  have  a  title 
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or  iiitcivist,  and  setting  foi*tli  tlie  grounds  of  siu-li  claim,  and 
tlie  manner  in  which  the  same  are  being  then  used  and  oper- 
ated. The  sjiid  companies  are  further  required  ;  nnually  to 
r<;port  to  thci  Interstate  Commerce  Commission,  with  reason- 
aWe  fuUness  and  certainty,  the  nature,  extent,  vahie  and  con- 
dition of  the  teh'graph  lines  and  property  belonging  to  them, 
the  gross  earnings,  and  all  expenses  of  maintenance,  use  mkI 
operation  thereof,  and  their  relation  and  business  with  all 
connecting  telegraph  companies  during  the  preceding  vtar, 
at  sucli  time  and  in  such  manner  as  may  be  riMj.iirf'd  i'V  a 
system  of  reports  to  be  prescribed  by  the  Int«  rstiite  Com- 
merce Commission ;  and  any  refusal  or  failure  by  any  of  said 
railroad  or  telegraph  lines  to  make  such  reports,  or  any 
reports  wliich  may  be  called  for  by  said  Conmiission,  or 
refusal  to  submit  its  books  and  records  for  inspect icm,  it  is 
providcul,  sliall  operate  as  a  forfeiture  in  each  c:ist»  «)f  a  sum 
not  less  than  SI, 000  nor  more  than  $5,000,  to  be  prosecuted 
for  by  the  Attorn(^y-Generid  of  the  United  States. 

Ufjon  the  expiration  of  the  sixty  days  witlii>>  v.l.i(.]i  tlio 
raih-oad  and  tehjgraph  companies  were  requireri  t;)  iiK^  with 
this  (\)nimission  all  contracts  and  agreements  in  refnrcuc,^  to 
tli(^  ownersliij),  possession,  maintenance,  control,  use  or  ojm  ra- 
tion of  any  teh^grajdi  lint^s  or  property  up<m  their  rights  of 
way,  and  a  report  describing  their  t(Uegrai)h  lines  antl  pro])- 
ertv,  an<l  the  manner  in  whicrh  they  were  l)eing  used  and 
o])erated,  th(^  Commission  notifi(»d  the  various  railroad  and 
teh'gr;ij)h  com])anies  referred  to,  by  circular,  a  co])y  of  which 
also  appears  in  A])pendix  F,  of  their  duties  under  the  act, 
and  caUed  u])on  tlu'm  to  transmit,  with  as  little  delay  as  pos- 
sible, tlie  contracts  and  reports  retpiired  to  be  tiled  with  the 
(\)ninussion. 

Sinc(^  the  reception  of  the  notice,  the  Commission  has 
receivtul  from  some  of  the  railroad  conq)anies  copies  of 
their  contracts  with  telegraph  conij)anies,  and  has  been 
informed  by  others  that  the  contracts  and  reports  will  bo 
transniitttMl  as  so(m  as  the  copies  can  be  made  and  the 
re]>orts  ])repared. 

Tntil  the  docunnMits  recpiired  by  the  Act  sliall  be  received 
it  will  not  be  possible  for  the  Commission  to  make  any  com- 
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plete  or  satisfactory  ripport  to  Cougress  upon  these  subjects. 
The  Coinniissiou  has  iiscertuiuej,  iis  aL-curately  us  possible, 
the  names  of  the  various  raihoadK  aided  by  Government  sub- 
sidies of  any  kind,  and  the  names  of  the  raikoads  that  have 
been  so  aided  to  assist  iu  building  telegraph  lines,  A  list  of 
these  several  roads  is  given  in  Appendix  F.  Keferenees  are 
also  given  in  the  same  appendix  to  the  legislation  of  Con- 
gress in  respect  to  the  duties  of  railroad  compiinies  receiving 
Government  subsidies  to  construct,  maintain  and  operate  in 
the  manner  required  by  law  telegraph  lines  for  the  uses  of 
the  Government  and  the  public. 

Title  66  of  the  United  States  Kevised  Statutes,  referred  to 
in  the  act  of  August  7  last,  gives  to  telegraph  companies 
organized  under  State  laws  rights  of  way  over  any  portion  of 
the  public  domain  of  the  United  States  and  over  and  along 
any  of  the  military  or  poet  roads  of  the  United  States,  and 
over,  under  or  across  any  navigable  streams  of  water  of  the 
X"^!!  it  I'd  States,  but  the  lines  must  be  so  constructed  and  main- 
taiiM  d  as  not  to  obstruct  na-vigation  or  interfere  with  ordinary 
travt'l  on  military  or  post  roads. 

Tliv  s;iiii(!  title  also  gives  the  right  to  take  and  use  from 
the  ]iu]'lii-  hinds  through  which  their  lines  may  pass  the 
*  mei'ssaiy  stone,  timber  and  other  materials  for  its  uses,  and 
to  pri'-i'ni|it  and  use  certain  poi-tions  of  the  unoccupied 
public  lands  subject  to  pre-emption  through  which  their  lines 
exti'iul,  not  exceeding  40  acres  lor  each  station,  the  stations 
not  to  be  within  15  miles  of  each  other. 

The  jurisdiction  of  this  Commission,  under  the  act  of 
August  7  hist,  extends  to  the  hearing  of  complaints  for  a 
ui';;l('ct  or  refusal  of  telegraph  companies  subject  to  the  acta 
of  ('onjirtss  to  maintain  and  operate  telegraph  lines  as  pro- 
vided by  law  for  the  uses  of  the  Governmt^nt  and  the  public 
for  c-onmn'ri'ial  and  other  purposes,  without  tUscri  mi  nation, 
or  lik.^  iicglrct  or  refusal  to  make  or  continue  such  arrange- 
ments for  tlic  interchange  of  business  with  any  connecting 
telegraph  company,  and  to  determine  and  order  what  arrange- 
ment is  proper  to  bo  made  in  any  parti :ular  case;  and  the 
(Joniniission  may  also  instifntci  any  inquiry  upon  its  own 
motion  in  tJic  same  manner  us  if  complaint  hud  beeumodo. 
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The  Commission  is  also  required  to  report  to  the  Attorney- 
General  all  cases  of  neglect  or  refusal  by  any  of  the  railroads 
or  telegraph  companies  referred  to  in  the  act  to  make  an 
annual  report,  or  any  report  that  may  be  called  for  by  the 
Commission,  or  any  refusal  to  submit  its  books  and  records 
for  inspection,  to  be  proceeded  against  according  to  law. 
•  No  formal  complaints  have  as  yet  been  made  under  this 
statute,  nor  has  the  Commission  been  called  upon  to  take  any 
ofiScial  action  in  respect  to  any  of  the  railroads  or  telegraph 
companies  specified  in  the  act. 

The  Commission  is  not  in  possession  of  sufficient  data  to 
make  any  further  or  more  extended  report  upon  this  subject. 
The  forms  to  be  prepared  by  the  Commission  for  the  annual 
reports  of  the  telegraph  companies  are  under  consideration 
and  are  expected  to  be  completed  seasonably  for  the  purpose 
of  returns  to  embrace  the  current  fiscal  year. 

ANNUAL  REPORTS  FROM  CARRIERS. 

The  twentieth  section  of  the  Act  to  regulate  commerce 
provides : 

Sec.  20.  That  the  Commission  is  hereby  authorized  to  require  annual 
reports  from  all  common  carriers  subject  to  the  provisions  of  this  act,  to 
fix  the  time  and  proscribe  the  manner  in  which  such  reports  shall  be  made, 
and  to  require  from  such  carriers  specific  answers  to  all  questions  upon 
which  the  Commission  may  need  information.  Such  annual  reports  shall 
show  in  detail  the  amount  of  capital  stock  issued,  the  amounts  paid  there- 
for, and  the  manner  of  payment  for  the  same ;  the  dividends  paid,  the 
surplus  fund,  if  any,  and  the  number  of  stockholders;  the  funded  and  float- 
ing debts  and  the  interest  paid  thereon  ;  the  cost  and  value  of  the  carrier's 
property,  franchises,  and  equipment;  the  number  of  employees  and  the 
salaries  paid  each  class;  the  amounts  expended  for  improvements  each 
year,  how  exi)ended,  and  the  character  of  such  improvements ;  the  earnings 
and  receipts  from  each  branch  of  business  and  from  all  sources ;  the  operat- 
ing and  other  expenses;  the  balances  of  profit  and  loss;  and  a  complete 
exhibit  of  the  financial  oi)erations  of  the  carrier  each  year,  including  an 
annual  balance-sheet.  Such  reports  shall  also  contain  such  information  in 
relation  to  rates  or  regulations  concerning  fares  or  freights,  or  agreements, 
arrangements,  or  contracts  with  other  common  carriers,  as  the  Commission 
may  require,  and  the  said  Commission  may,  within  its  discretion,  for  the 
purpose  of  enabling  it  the  better  to  carry  out  the  purjwses  of  this  act,  pre- 
scribe (if  in  the  opinion  of  the  Commission  it  is  practicable  to  precsribe 
such  uniformity  and  methods  of  keeping  accounts;  a  period  of  time  within 
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which  all  common  carriers  subject  to  the  provisions  of  thifi  as^i  shall  have, 
as  near  as  may  be,  a  unltorm  syatera  o[  accounts,  and  the  maimer  in  which 
such  accounts  shall  be  kept. 

Tho  care  with  which  this  seotion  is  framed  and  the  promi- 
nence giveu  to  the  snbject  of  railroad  statistics  in  the  report 
of  the  Senate  Select  CommittGe  on  Interstate  Commerce, 
indicated  very  clearly  to  the  Commission  the  importance  of 
careful  and  thoroagh  work  in  executing  its  provisions.  Allu- 
sion was  made  to  the  snbject  in  the  first  annual  report  of 
the  Commission,  at  page  2U.  At  that  time  the  foundation 
had  been  laid  for  the  system  which  has  now  been  fully 
developed  and  put  in  operation. 

In  view  of  the  infinite  divei-aity  that  has  heretofore  pre- 
vailed in  the  matter  of  railroad  statistics  the  task  of  framing 
a  form  of  universal  application  was  found  exceedingly  diffi- 
cult. At  the  same  time  it  was  obvious  that  the  formulation 
of  a  system  in  which  it  might  be  possible  for  all  the  carriers 
in  the  country  to  unite  was  moat  important.  This  fact  involved 
the  consideration  of  the  requirements  of  many  different 
interests.  A  general  basis  was  found  in  the  provisions  of 
tliat  portion  of  the  act  iibove  quoted.  The  obligations 
imposed  by  State  legislation  upon  the  various  State  railroad 
commissions  wliicli  have  been  organized  from  time  to  time 
in  different  parts  of  the  country  were  also  important.  A 
Bureau  of  the  Department  of  the  Interior  had  for  some 
loars  been  engaged  in  the  collection  of  statistical  informa- 
tion in  great  detail  from  a  lai^e  number  of  important  roads 
which  received  aid  from  the  United  States  in  the  form  of 
lanti  grants  and  subsidies.  The  carriers  themselves '  were 
ju'customed  to  collate  and  present  annually,  for  the  use  of 
thuir  directors  andstockholders,  information  in  more  or  less 
di'tail  concerning  the  workings  of  their  respective  lines. 

Some  of  tbe  information  which  it  has  been  the  custom  of 
intelligently  managed  corporations  to  tabulate  and  make 
public  IH  of  especial  value  to  their  own  officials  and  subordi- 
n;it('s  in  securing  the  economical  working  of  their  lines,  and 
in  adjusting  tranHportation  charges;  and  the  importance  of 
stiitistics  of  this  character  is  many  times  increased  by  an 
opportunity  for  comparison  between  results  obtained  apon 
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(liffcrent  linos  in  the  same  or  in  different  sections  of  the 
country.  The  report  of  the  Senate  select  committee  above 
referred  to  also  recognized  the  importance  of  reliable  and 
accurate  information  for  the  use  of  investors  in  railroad 
securities ;  a  class  of  the  community  whose  almost  sole 
dependence  in  the  past  has  been  the  unofficial,  though  pains- 
taking, annual  compilation  by  private  enterprise  of  a  manual 
the  great  circulation  of  which  demonstrates  the  necessity 
for  its  existence. 

The  first  step,  therefore,  was  to  obtain  by  correspondence 
tlie  largest  possible  number  of  bhmks  and  forms  as  prepared 
by  the  various  raih'oad  commissions  above  refturod  to,  and 
as  in  use  by  railroad  accountants  throughout  the  land.  The 
statistics  obtainable  in  other  countries  were  also  examined  so 
far  as  possible,  and  the  best  attainable  publications  upon  the 
subject  were  consulted. 

In  October,  1887,  a  circular  was  issued  to  all  carriers,  as 
well  as  to  the  various  State  commissions  and  other  persona 
supposed  to  be  interested  in  the  general  question,  directing 
attention  to  the  subject,  and  announcing  that  it  would  be 
considered  at  a  public  session  of  the  Commission  to  be  held 
in  Washington  on  October  20,  at  which  time  all  persons  were 
invited  to  aj)pear  and  be  heard,  or  to  furnish  any  written  or 
printed  suggestions  that  might  occur  to  them.  This  circular 
elicited  considerable  correspondence,  and  a  large  number  of 
State  and  railroad  officials  were  in  attendance  at  the  time 
announced.  A  free  interchange  of  views  was  had  in  respect 
to  the  general  scope  of  the  reports  to  be  required,  and  more 
particularly  in  respect  to  the  date  which  should  be  taken  as 
a  common  period  for  their  compilation.  Upon  this  subject 
a  great  diversity  of  opinion  was  manifested,  arising  from 
existing  nuithods  under  which  it  had  been  customary  to  close 
the  books  in  different  states  and  on  different  lines  at  different 
periods  throughout  the  year.  The  conclusion  reached  by 
this  Commission  upon  this  point  was  announced  in  the  fol- 
lowing language : 

It  is  csRontial  that  a  iinif(M'm  (lat»^  bo  adopted  for  the  annual  closing  of 
the  books  and  striking  of  tho  balances  of  all  the  carriers  throughout  the 
country.     A  careful  consideration  of  this  subject  has  led  the  Commission  to 
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tho  boliof  that  the  date  most  useful  in  itself,  and  moet  likely  to  be  generally 
accepted,  is  the  80th  day  of  June.  It  is  not  possible  to  state  all  the  reasons 
which  have  led  to  this  result,  but  among  the  most  important  are  the  follow- 
ing :  Tiiat  date  is  the  end  of  the  fiscal  year  of  the  United  States.  The 
books  of  all  the  departments  of  government  and  its  accounting  offloers  are 
settled  as  of  June  30.  These  reports  are  required  for  transmission  to  Con- 
gress, which  meets  annually  on  December  1.  If  they  are  filed  with  the 
(;oniniission  by  September  1  (or  possibly  15),  the  remaining  time  will  be 
necessary  to  enable  useful  work  to  be  done  in  the  way  of  oompilation  and  of 
doductioiis,  to  be  properly  laid  before  Congress  at  the  opening  of  its  sessioUi 
with  as  much  of  freshness  in  the  information  so  obtained  as  seem^  reason- 
ably pnwticable. 

The  same  thing  is  true  of  the  reports  to  the  various  State  legislatures. 
Souio  change  in  the  legislation  of  some  of  the  States  will  probably  be 
required  to  effect  the  adoption  of  a  uniform  date,  but  it  is  obvious  that  the 
date  proposed  will  involve  less  change  than  any  other  that  oan  be  named* 
More  of  the  State  reports  are  now  made  as  of  Juno  80  than  at  any  other 
p(U-i()d,  although  some  are  required  to  December  81,  and  some  to  September 
fiO.  Uy  far  the  grputer  number  of  the  State  legislatures  meet  in  January, 
and  the  considerations  above  stated  as  adding  to  the  value  of  a  June'  80 
report  for  the  information  of  Congress  apply  as  well  to  the  State  legisla- 
tures. It  is,  moreover,  the  belief  of  the  Commission  that  the  date  stated 
will  involve  less  change  in  corporate  methods  of  book-keeping  than  any 
other,  and  that  the  result  will  be  generally  satLsfaotory  for  the  purposes  of 
the  corporations  themselves.  At  present  the  whole  matter  is  confused  and 
burdensome.  It  seems  best  that  this  Commission  should  take  the  initiative 
and  endeavor  to  bring  about  order  and  uniformity.  It  is  not  proposed  to 
act  arbitrarily  or  unreasonably  in  so  doing,  but  to  find  the  most  feasible  and 
convenient  standing  ground  for  all. 

The  preparation  of  a  form  was  then  entered  npon,  and  a 
proposed  or  experimental  set  of  blanks  was  printed  in  Jan- 
uary, 1888,  which  was  distributed  to  State  boards,  railroad 
accountants,  and  other  persons  interested.  In  that  eonnec* 
tion  it  was  explained  that  these  blanks  were  circulated  for 
examination  and  criticism  in  order  to  obtain  the  fullest  pos* 
ftible  comparison  of  views  before  a  form  shotdd  be  definitely 
adopted ;  it  was  also  explained  that  no  very  radical  departure 
from  existing  methods  was  proposed ;  that  the  forms  required 
by  State  commissions  were  made  the  basis  of  the  draught ; 
that  a  very  substantial  benefit  would  result  from  the  passage 
of  the  act  if  the  plan  which  the  Commission  should  finally 
adopt  might  be  made  the  basis  of  a  form  to  be  brought  into 
general  use  for  all  reports,  and  therefore  that  a  piominent 
object  had  been  to  prepare  blanks  which  should  contain  all 
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the  more  important  inforniation  usually  to  be  found  in  rail- 
road reports,  and  at  the  same  time  be  susceptible  of  expan- 
sion in  lietaU  to  meet  the  requirementa  of  State  statutes  and 
o£  exacting  accountants  and  boards  of  directors.  Some  fur- 
ther explanations  were  made,  and  the  subject  was  thrown 
open  for  suggestions  from  any  and  all  persons  interested. 

Much  correspondence  was  elicited  in  response  to  this  iuvi- 
tatiou,  and  on  March  28,  1838,  a  meeting  of  railway  account- 
ing officers  was  held  in  Washington  to  consider  said  proposed 
form  of  annual  report.  This  meeting  was  attended  by  the 
representatives  of  more  than  70,000  miles  of  railroad,  and 
the  blanks  under  consideration  were  taken  up  and  discussed 
in  detail.  Many  suggestions  were  made  which  were  obvious 
improvements,  and  were  incorporated  in  the  final  form.  Con- 
ferences were  had  with  State  and  railroad  officials  in  New 
York  City  and  elsewhere,  and  the  vast  amount  of  matter 
accumulated  was  carefully  examined  and  digested.  The  form 
ultimately  determined  upon  was  the  result  of  great  consid- 
eration and  a  sincere  effort  to  harmonize  all  the  requirements 
of  the  situation  so  far  as  practicable.  The  necessary  blanks 
■were  printed  and  distributed  to  the  carriers  in  the  month  of 
June. 

It  was  known  that  considerable  time  would  be  required 
after  the  termination  of  the  fiscal  year  for  the  closing  of 
accounts  and  the  compilation  of  statistical  mattor,  in  order 
to  enalile  the  carriers  to  satisfactorily  respond  to  the  require- 
ments of  the  blanks ;  it  was  believed  that  a  period  of  two 
months  and  a  half  would  perhaps  be  adequate  for  that  pur- 
pose, and  September  15  was  named  as  the  date  for  filing 
the  returns.  Many  carriers,  however,  found  themselves 
compelled  to  ask  for  further  time.  In  view  of  the  radical 
changes  in  the  system  of  accounting  necessary  on  the  part  of 
many  roads,  and  of  the  fact  that  many  topics  were  embraced 
upon  which  current  records  had  not  been  kept  during  tho 
year  by  the  carriers,  of  the  further  fact  that  each  carrier  has 
had  its  own  methods  of  book-keeping  and  its  own  time  for 
striking  its  annual  balances,  and  in  view  of  the  magnitude  of 
the  work  involved  in  many  ways,  the  Commission  felt  dis- 
posed to  treat  the  subject  of  the  time  of  filing  the  first  reports 
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liberally,  beliering  that  after  the  procedure  uu'ler  the  law 
shall  get  fairly  nnder  way,  future  reports  will  be  prL'pareil 
with  very  much  less  difficulty.  Tlie  time  of  tiling  the  riports 
for  this  year  has  therefore  been  estendoil.  In  many  cases  n 
full  compliance  with  all  the  details  of  the  blanks  has  not  in 
every  instaiice  been  insisted  upon,  especially  where  the  exist- 
ing records  of  the  carriers  have  not  been  so  kept  as  to  alford 
the  necessary  information. 

Tlie  names  of  the  carriers  from  which  reports  have  been 
received  for  the  year  ending  Juue  30,  1888,  are  shown  in 
Appendix  H,  as  well  as  those  which  have  not  as  yet  filed' 
returns.  It  is  proper  to  add  that  many  of  the  companies  in 
the  latter  category  state  that  their  reports  are  nearly  com- 
plete and  will  soon  be  sent  forward. 

After  fixing  tho  date  on  which  the  reports  should  be  made 
the  next  important  qnestioa  under  the  law  was  in  relation  to 
what  carriers  should  be  called  upon  to  make  reports.  Many 
of  the  shorter  roads,  situated  wholly  within  the  boundaries 
of  a  single  State,  were  inclined  to  entertain  the  view  that 
they  were  not  subject  to  this  section  of  the  interstate  com- 
merce law.  Other  carriers,  similarly  situated,  iucludinp;  some 
very  importaut  lines,  entered  heartily  into  the  plan  of  a  uni- 
viT.siil  system  of  reporting.  The  position  taken  by  the  Com- 
mission upon  this  question  was  announced  in  a  circular 
issued  Juno  1,  as  follows : 


The  act  »p[illus  to  all  common  carriers  enfcaged  in  Buch  transportation  ot 
prvwengfra  or  property  m  Is  described  In  Its  first  section.  Vary  many  rail. 
rciiiils  whirh  aril  locat<id  wholly  within  one  State  are,  nevertheless,  very 
l:ii>;<'ly  iinfinBeil  In  iiitJ^rstate  eomnierce.  In  fact,  under  the  present  methods 
<>(  conducting  Joint  tmfllc,  nearly  every  road,  however  short  its  line,  unites 
in  making  throu[;h  ratep,  under  which  It  Ixsues  and  rer«ivos  tickets  or  bills 
iif  lading,  In  connection  with  roads  in  other  Btates,  upon  which  passengers 
iinil  freight  are  trnnsportod  ncroes  State  boundaries;  the  revenues  of  every 
such  roa<l  are  derived,  bo  a  greater  or  less  extent,  from  the  trafflo  which  is 
regulated  by  the  provisions  ot  the  Iriteretate  commeroe  law. 

The  lurormation  which  this  law  authoriies  the  Cmnmission  to  require  is 
verj-  general  l[i  its  nature  and  scope.  It  Is  apparent  that  It  was  the  purpose 
iif  Congress  to  inaugurate  an  annu&i  collection  of  statistics,  which  should 
f;iilhfully  present  the  entire  transactions  of  every  railroad  In  the  United 
WtatflR  for  the  precpillng  year,  and  that  the  Infonn&tloii  so  obtained  Rhould 
be  authoritative  and  trustworthy. 

^uch  returns,  wheii  arranged  upon  a  unUorm  system  and  presented  under 
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official  sanction,  can  not  fail  to  be  of  great  interest  and  value  to  all  carriers, 
as  well  as  to  Congress  and  the  public. 

As  to  many  of  the  matters  enumerated,  the  value  will  be  greatly  lessened 
if  the  statistics  are  incomplete.  If  the  efforts  of  this  Commission  shall  be 
sci-ondod  by  the  railroad  companies  and  by  the  various  State  railroad  com- 
niissionors,  it  is  entirely  feasible  to  speedily  bring  all  railroad  accounts 
throughout  the  United  States  upon  a  uniform  basis,  and  to  pn^sent  them 
annually  to  tlie  country  and  to  the  world  in  a  manner  worthy  of  the  impor- 
tance of  tlio  subject. 

Tht3  blank  about  to  be  Issued  is  believed  to  be  the  closest  approach  to  a 
universally  satisfactory  system  which  has  yet  been  made  in  this  country. 
Ii  is  also  confidently  believed  that  there  is  no  information  asked  which  the 
carriers  cannot  readily  furnish  and  will  not  cheerfully  give,  and  it  is  hoped 
that  every  detail  of  inquiry  has  a  permanent  value. 

The  Commission,  therefore,  without  ruling  definitely  upon  the  question  of 
what  railroad  (companies  may  or  may  not  be  required  by  the  act  to  file  the 
retiirns  in  question,  will  furnish  blanks  to  etery  railroad  company  in  the 
United  Stat(\*^,  whatever  its  situation  or  relative  importance,  in  the  belief 
that  nvery  carrier  will  cheerfully  and  promptly  contribute  its  share  towards 
the  attaniniont  of  a  complete  and  trustworthy  annual  exhibit  of  the  entire 
railroad  vsysteni  of  our  country. 

The  form  issued  is  publislied  in  Appendix  G,  together  with 
the  answciis  returned  by  one  carrier,  which  may  be  taken  as 
re})r(»seiit.itivo  of  all.  For  this  purpose  the  return  of  the 
Northoni  Pacific  Railroad  Company  has  been  selected.  It  is 
nianifostly  impossible  at  the  prc^sent  time  to  reproduce  all  of 
the  returns  on  file,  but  by  reference  to  the  return  of  this  com- 
pany the  oxt(^nt  and  value  of  the  information  accumulated 
can  bo  l)etter  understood,  and  the  reasons  operative  in  the 
preparation  of  the  form,  in  some  important  particulars,  can 
be  more  clearly  explained. 

The  first  p;rcat  difficulty  ni(»t  in  devising  a  universal  blank 
was  found  in  the  fact  that  a  Lirge  proportion  of  the  compa- 
nies upon  which  franchises  as  common  cfirriers  have  been 
bestowed  by  the  various  States  and  Territories,  and  by  the 
General  Government,  are  not  now  in  their  own  corporate 
capacity  actually  conducting  transportation.  The  tendency 
has  been  and  is  to  consolidate  and  combine  the  control  of 
large  systems  in  a  single  management.  This  has  been 
efi'ected  at  times  by  consolidation  or  by  purchase,  but  more 
usually  by  leases,  or  through  proprietary  control  resulting 
from  the  acquisition  of  the  title  to  stocks,  bonds,  and  other 
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securities.  The  act  requires  that  the  annual  reports  filed 
shall  show  in  detail  the  amount  of  capital  stock  issued,  with 
thedindends  thereon,  the  nnmber  of  "stockholders,  the  fundt-d 
and  floating  debts  and  the  interest  paid  thereon,  the  cost  and 
value  of  the  carrier's  property,  franchise  and  equipment,  and 
other  matters  ;  and  it  clearly  contemplates  obtaining  a  com- 
plete exhibit  of  the  finaftcial  condition  and  operations  of  the 
entire  railroad  system  of  the  country. 

It  therefore  became  necessary  at  the  outset  to  establish  > 
general  division  of  carriers  between  those  actually  operating' 
transportation  Hues  and  those  not  so  engaged.  This  distiuc-' 
tiuD  lies  at  the  foundation  of  the  blanks,  the  operating  car- 
riere  being  required  to  make  a  complete  report  in  their  own 
behalf  of  their  financial  situation  and  of  all  the  operations 
which  they  conduct,  while  the  leased  and  proprietary  carrierti 
are  re<]nired  to  make  a  financial  report  only,  showing  their 
organization  and  capitalization,  together  witli  the  income 
received  by  way  of  rentals  and  otherwise,  and  the  disposition 
made  thereof.  The  blanks  are  so  framed  that  they  con  be 
applied  to  either  class  of  corporation. 

It  was  a  matter  of  great  difficulty  to  obtain  an  accurate  liafc 
of  the  raCroad  corporations  of  the  land,  divided  as  alim'o 
required  ;  the  situation  was  complicated  by  the  fact  that  in 
many  cases  roads  have  been  built  and  immediately  leased  to 
other  roads,  which  in  turn  have  been  leased  with  all  their 
subordinate  roads  to  a  third,  and  at  times  the  process  has 
been  carried  even  further  than  this ;  moreover,  there  is  a 
class  of  operating  companies  which  control  and  manage 
»  many  very  important  systems,  which  of  themselves  are  nut 
owners  of  any  road  whatever,  but  have  taken  leases  or  other- 
wise acquired  the  poBseesion  of  lines  of  road  legally  belong- 
ing still  to  tlie  subsidiary  corporations,  frequently  difi'erent 
forms  of  title  appearing  under  the  same  general  management; 
many  roads  also  are  carried  on  by  receivers,  or  by  trustees 
fur  bondholders  into  whose  hands  the  stockholders  have  sur- 
rendered their  present  control;  in  other  cases  coi-porations 
organized  originally  for  other  purposes  have  been  granted 
powers  for  the  operation  of  railroads  in  connection  with 
other  business,  so  that  their  capitalization  does  not  repiescot 
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railroad  property  solely,  but  frequeDtly  is  founded  upon  large 
ownership  of  coal  or  other  niineB,  of  canuls,  and  eveu  of 
banks ;  many  cases  are  found  in  which  large  grants  of  tha 
public  domain  have  been  bestowed  upon  carriers,  which  treat 
the  proceeds  of  the  sale  of  the  lauds  as  part  of  their  general 
assets,  and  which  issue  secuiities  baaed  upon  their  ownership 
of  real  estate  generally  as  well  as  of  railroad  property.  In 
the  formulation  of  the  blanks  it  was  necessary  to  keep  all  of 
these  iliversified  and  incongruous  conditions  in  view  and 
endeavor  to  provide  for  all  the  varied  circumstances  which 
might  be  found  to  exist. 

The  plan  of  report  was  intended  to  be  sufficiently  compre- 
hensive and  particidar  to  satisfy  fully  all  the  reqiuremeuts  of 
the  statute  in  respect  to  every  common  carrier  to  which  it 
applies,  notwithstanding  the  differences  that  exist  among 
them.  To  what  extent  the  result  aimed  at  has  been  attained, 
the  returns  made  will  furoisli  the  best  evidence.  It  is  pre- 
sumed that  some  modifications  may  be  found  desirable, 
under  the  light  of  experience  obtained  from  the  results  of 
this  first  attempt  to  establish  a  sj^stem  of  universal  application. 

The  information  called  for  has  been  divided  into  the  fol- 
lowing topics,  which  are  presented  upon  different  pages  of 
the  form : 


I.  HiBUiry. 

'i.  Orgfinlzatloii. 

3.  Offleere. 

i.  Property  operated. 

1.  Capital  stock. 

tt.  Funded  debt. 
'     7.  Flontlng  debt  BJid  current  lia- 
2  blUtles. 

.    B.  FermanHut  Improvements  tor  the 
I  year. 

'■     n.  Cost  of  road  and  equipment. 

10.  Income  account. 

11.  Income  appount  (for  roadfl  under 

lease  only). 
13.  Earcluge  from  operstione. 

13.  Bonds  owned. 

14.  Stock  owned;  miscellaneous  In- 

15.  Operatiog  eipcnees. 

18.  Operating  expenses— continued. 
17.  KenUlepald. 


18.  General  balance-sheet. 

10.  Financial  operationsfortheyear 

30.  Important  changes  during  the 

year. 
21.  Contracts,  agreements,  etc. 
33.  Seeurltyforfundeddebt(page8). 
33.  Employees  and  salaries. 

24.  Passenger,    Irelght    and    train 

mileage.  , 

25.  Freight- trafflo  movement  (com-  J 

pany's  material  picluded). 

36.  Description  of  oquipment. 

37.  Mileage  of  road  operated.     Re- 

newals of  rails  and  ties. 

38.  Consumption  of  fuel  by  locoroo- 

tlves.    Accidents. 
20.  ChornctarlstlcB  of  road. 

30.  Chnract  eristics   of   road — coo- 

tlnuod. 

31.  Oath. 
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The  various  interrogatories  under  each  of  the  above  topics 
are  intended  to  be  self  explanatory.  It  is  proper,  howeVer, 
to  particularly  mention  some  of  the  questions  raised. 

As  the  inquiries  are  directed  to  the  entire  railroad  system 
of  the  land,  it  is  obvious  at  the  outset  that  many  details  will 
be  found  important  upon  some  roads  which  do  not  exist  upon 
others,  so  that  some  of  the  inquiries  are  not  necessarily  to 
be  answered  by  all  of  the  lines.  This  point  is  more  fully 
elaborated  in  the  Book  of  Instructions,  a  copy  of  which  is 
also  annexed. 

Upon  page  4  of  the  report  a  subdivision  is  made  calling  (1) 
for  the  "  name  of  every  railroad  the  operations  of  which  are 
included  in  the  revenue  account/*  with  a  description  of  the 
same ;  and  (2)  for  the  "  name  of  all  coal,  bridge,  canal,  or 
other  properties,  the  profit  or  loss  only  from  which  is 
included  in  the  general  balance-sheet."  It  is  intended  under 
tlie  last  caption  to  provide  for  a  general  statement  of  proper- 
ties owned  which  are  not  strictly  railroad  properties,  and  the 
operations  of  which  therefore  need  not  be  stated  in  detail, 
but  which  nevertheless  aid  to  produce  the  general  financial 
r(  suit  shown  upon  the  ultimate  balance  of  the  corporation 
books. 

On  page  5,  Capital  Stock,  inquiries  appear  which  are 
intended  to  answer  the  requirements  of  section  20  of  the  act 
in  reference  to  ascertaining  amounts  paid  for  capital  stock, 
and  the  manner  of  payment  for  the  same.  This  opens  the 
subject  of  over-capitalization,  or  of  the  watering  of  stock,  so 
called,  which  was  discussed  in  the  report  of  the  Senate  Select 
Committee  on  Interstate  Commerce.  It  is  believed  that  cases 
are  now  comparatively  rare  in  which  the  capital  stock  of  our 
railroad  companies,  as  the  same  now  exists,  was  actually 
issued  for  cash  to  bona  iUle  investors  in  the  same.  In  many 
cases  roads  have  been  built  by  the  issuance  of  stock  to  the 
contractors  or  construction  companies ;  frequently  by  the  crea- 
tion of  bonds  to  an  amount  nearly  or  quite  sufficient  to  cover 
the  actual  construction  cost,  the  stock  issued  being  in  the 
nature  of  a  Jjonns  or  profit,  or  being  employed  as  compensa- 
tion for  services  or  expenses  collaterally  attending  the  con- 
struction of  the  road.    In  a  vast  number  of  instances  the 
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original  mortgage  bonds  have  been  foreclosei^,  thus  legallyJ 
extinguisliiug  the  title  of  the  origiiml  stoL'khoklers.     In  snctf  J 
cases  stock  hsis  at  times   been  issued   by  a   new  corporatiott 
organized  among  the  bondholders,  and  at  other  times  a  geni^ 
eral  re-organization  has  been  effected,  under  which  stock  o(  t 
various  classes  and  priorities  has  been  substituted  for  pre- 
existing securities  of  different  grades ;    frequent  consolida- 
tions have  required  the  opening  of  new  books  upon  which 
former  issues  of  stock  are  merged  in  a  new  form  of  securitv; 
and  the  foregoing  as  well  as  many  other  metliods  of  substi* 
tution  in  respect  to  corporate  capital  are  constantly  in  pro- 
gross. 

The  result  of  this  is  that  most  of  the  carriers  now  profess 
to  be  actually  unable  to  state  the  amouuts  paid  upon  their 
capital  stock  or  the  manner  of  payment  for  the  same,  with 
any  approsimntiou  to  precision,  claiming  that  these  results 
I  only  be  reached  after  a  critical  examination  of  their 
books,  especially  of  t)ie  books  of  antecedent  compauies  long 
since  closed,  and  depending  also  in  many  cases  upon  the 
knowledge  of  otficers  in  respect  to  transactions  of  the  past, 
many  of  whom  are  long  since  dead.  As  a  matter  of  book- 
keeping, capital  stock  in  the  ledger  account  usually  stands  at 
its  par,  and  is  treated  as  representing  an  equivalent  amount 
of  cash  in  the  general  balance,  being  placed  against  the  ordi- 
nary items  of  citnatructiou  or  cost  of  road  and  equipment  to 
a  like  amount.  Uuder  these  circumstances  it  seems  that  the 
question  of  actual  cost  of  railroad  property,  or  of  actual  value 
represented  by  railroad  stock,  can  ouly  lie  satisfactorily 
aseertaiued  by  a  rigid  inquiry  in  each  instance,  where  the 
various  original  books  and  evidence  relating  thereto  shall  be 
sifted.  The  subject  is  recognized  as  an  exceedingly,  impor- 
tant one,  but  it  is  believed  that  it  can  ouly  be  handled  grad- 
ually and  iu  dotnil.  Meanwhile  the  interrogatories  referred 
to,  which  are  pn-pared  in  accordance  with  the  requirements 
of  section  20  of  Ihe  act,  are  of  value  as  affording  a  basis  for 
such  future  iuvi-tigation  as  may  be  found  desirable  or  neces- 
sary. 

Another  line  •(  inquiry  required  by  the  act  relates  to  "the 
cost  and  value  of  the  can-ier'a  property,  franchities  and  equip- 
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ment."  Por  the  reasons  above  stated  it  is  founil  impossible 
to  satiafuctorily  obtain  immediate  iuformatiou  whicii  sliall 
sliow  tlie  cost  of  the  roilruud  property ;  the  corjiorate  books 
usutiilj  sliowiiig  the  cost  to  be  substiiutially  the  aiuouut  of 
cup  itnlization  effected  to  reach  the  present  condition  of 
affairs,  the  cost  stftudiug  agtiiust  capital,  and  the  necessities 
of  double-entry  book-keeping  requiring  the  prt-sorvation  of  a 
constant  balance.  The  blanks  upon  pages  8  and  9  contain 
inquiries  which  are  intended  to  ehcit  the  desired  information 
so  far  as  the  same  can  be  obtained  from  the  corporate  rec- 
ords. It  is  found,  however,  that  very  many  roads  are  unable 
to  give  the  Information  asked  upon  these  pages.  I 

In  respect  to  ascertaining  the  "value  of  the  currier's  prop- 
erty, friinchises  and  equipment,"  an  entirely  different  quee- 
tiou  aiisea.  The  present-  value  of  a  raih-oad  property  is 
iiect*8iiarily  very  largely  matter  of  opinion  only ;  it  depends 
upon  a  vast  number  of  contingencies  and  uncertainties,  a  road 
apparently  of  gi-eat  value  to-day  may  soon  become  worthless 
by  the  opening  of  a  competing  line  having  superior  advau- 
tag«s,  or  by  the  competitive  struggled  of  other  lines  which 
operate  to  reduce  the  income  of  all;  the  value  of  a  railroad 
liir;^ely  results  from  the  personal  characteristics  of  its  offi- 
cials; the  policy  pursued  by  its  directors,  whether  conserva- 
tive and  economical  or  aggressive  and  daring,  is  a  great  fuetor 
iu  the  determination  of  the  current  value  of  the  property;  a 
r;iiiroad  property  is  not  necessarily  worth  what  it  would  cost 
to  replace  it,  and,  on  the  other  hand,  it  may  be  worth  very 
muck  more  than  that. 

In  seeking  for  lines  of  inquiry  which  should  tend  to  answer 
this  <lemand  of  the  law,  certain  waj's  were  suggested  for 
ap[irosimating  a  possible  estimate  of  value.  A  going  institu- 
tion like  a  railroail,  a  manufactory,  or  a  bank,  is  at  times 
viihu'd  upon  the  basis  of  what  it  will  earn;  iu  other  words, 
tln!  ni't  income  from  the  operation  of  the  property  may  be 
considi'red  as  affordinj^  some  criterion  of  its  producing  power 
iiiid  some  basis  of  estimating  its  actual  value,  providing  no 
change  occurs  in  the  situation  ;  under  this  view  the  value  is 
measured,  iu  a  certain  sense,  by  the  net  revenue  as  expended 
in  interest  upon  bonds  and  other  obligations,  and  in  diri- 
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dends    to    stockboldei-a.      By   compariug    the    result    tha 
obtained  with  the  earning  power  of  money  generally  in 
community  where  the  toad  is  situated,  a  rough  estimate  < 
the  value  of  the  road  may  be  made;  but  this  is  found  f 
compUcated   with  expenditures  for  additional  constructioDj4 
for  permanent  improvements,  for  development  of  the  prop-  ■ 
erty  in  various  ways,  as  well  as  for  linking  funds  and  other 
fixed  payments  and  in  competitive  warfare,  that  the  result  ia 
far  from  affording  a  satisfactory  basis  of  estimation. 

Again,  it  is  at  times  (claimed  that  a  property  is  worth  what 
it  will  sell  for  in  the  open  market ;  or  applying  this  idea  to 
raihoada,  that  they  are  worth  what  the  equity  of  redemption 
will  bring  when  added  to  the  amount  required  to  discharge 
incumbrances ;  thus  by  taking  the  funded  and  boating  debt 
of  a  road,  and  adding  thereto  the  market  value  of  tlie  shares 
of  stock  as  bought  and  sold  by  the  public  from  day  to  day, 
an  estimation  of  the  value  may  be  made.  This  method  is 
pursued  in  some  of  the  States  in  endeavoring  to  ascertain 
the  value  of  railroad  propertleH  for  the  purpose  of  taxation. 

In  view  of  this  claim  and  the  support  which  this  method 
of  ascertaining  value  has  received  in  some  quarters,  an  inter- 
rogatory was  inserted  on  page  5  of  the  blanks  calling  for  a 
statement  of  the  market  price  of  shares  on  June  30,  1888,  and 
aUo  the  average  market  \n^ce  of  the  stock  during  the  fiscal 
year.  The  answers  to  this  interrogatory,  with  other  informa- 
tion found  in  the  blanks,  will  enable  an  estimate  of  value  to 
be  made  upon  the  basis  Inst  suggested;  nevertheless,  it  must 
be  admitted  that  an  attempt  at  valuation  fonnded  upon  the 
fluctuations  of  the  stock  markets,  often  affected  by  manipula- 
tions designed  either  to  create  fictitious  vidues  or  to  unduly 
depress  actual  values  for  purposes  of  present  gain,  is  an 
exceedingly  unsatisfactory  criterion  for  determining  this 
important  question. 

An  appraisal  might  perhaps  be  resorted  to ;  but  who  can 
appraise  the  value  of  a  franchise?  What  railroad  official 
would  be  willing  to  place  an  estimated  valuation  either  upon 
his  own  property  or  the  property  of  his  neighbor,  in  view  of 
the  ultimate  results  that  might  follow  in  respect  to  taxation, 
changes  in  transportation  charges,  or  fortunes  to  be  made  ot 
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lost  by  dealers  in  securities?  The  difficulties  surrounding 
this  question  are  so  great,  that  while  the  Commission  has 
endeavored  to  the  best  of  its  ability  to  comply  with  the  pro- 
vision of  the  law  in  question,  it  will  be  found  impossible  to 
establish  any  safe  basis  of  determining  the  result  desired 
from  any  data  which  it  has  as  yet  been  able  to  procure. 

Proceeding  with  the  consideration  of  the  subjects  embraced 
in  the  blanks,  page  6,  **  Funded  debt,"  will  be  found  to  be 
supplemented  by  a  statement  upon  page  22,  entitled,  "  Secu- 
rity for  funded  debt."  This  last  statement  is  perhaps  novel 
in  railroad  repoiis,  but  its  importance  and  value  are  obvious. 
It  is  found  that  many  corporations  have  a  great  number  of 
different  securities,  for  the  payment  of  which  they  are  respon- 
sible either  directly  or  by  way  of  guaranty  or  indirect  assump- 
tion. Page  22  calls  for  the  enumeration  of  all  these  varied 
obligations,  with  a  statement  as  to  each,  showing  what  road 
is  mortgaged,  giving  the  termini  and  mileage  thereof,  what 
equipment,  if  any,  is  mortgaged,  what  income  is  mortgaged, 
or  what  securities  are  pledged.  Investors  in  this  country,  as 
well  as  in  foreign  countries,  have  constantly  complained  that 
they  were  unable  to  ascertain  with  any  degree  of  precision 
what  security  existed  for  the  ultimate  payment  of  the  obliga- 
tions issued  by  our  railroad  companies.  This  information  is 
now  jilVorded  in  an  official  form,  and  under  the  sanction  of  an 
oath,  so  that  it  will  be  found  possible  to  estimate  the  strength 
of  the  innumerable  corporate  bonds  and  other  obligations 
outstjuiding,  u])on  the  basis  of  the  actual  security  represented 
by  (\*i(h,  witli  proper  regard  to  relative  priorities  between 
dili'erent  issues. 

On  ])age  7,  "Floating  debt  and  current  liabilities,"  it  is 
intended  to  t'xhibit  the  correct  balance  of  floating  debt,  or  of 
cash  assets,  as  the  case  may  be,  upon  an  actual  cash  basis, 
inchidin^  obligations  for  wages,  traffic  balances,  supplies, 
inten^st  and  rentals,  up  to  the  date  of  closing  the  account, 
and  excluding  any  offset  against  the  same  of  so-called  assets 
which  may  not  in  the  ordinary  operation  of  the  property  be 
applied  to  the  payment  of  the  floating  debt  or  current  liabili- 
ties. Materials  and  supplies  on  hand  are  not  treated  as  cash 
assets  for  the  purposes  of  this  table,  it  being  considered  that 
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■  iliey  are  intended  for  consumption  in  the  ordinary  operstioftll 
of  the  property,  and  avo  not  available  for  the  payment  t 
debts  even  in  case  the  management  of  the  road  should  bel 
taken  up  l)y  its  creditors. 

The  income  account,  on  page  10,  is  so  prepared  as  to  • 
exhibit  at  a  glance  the  general  results  of  the  operation  of  tlie 
railr«nd  property  proper,  including  revenue  obtained  from 
Becuritiea  owned  in  other  companies,  and  showing  the  tixed 
charges,  int'ludiug  taxes  and  rentals,  necessary  to  be  dedut^ted 
before  diYiden<U  can  properly  be  declared.  This  table  does 
not  vary  materially  from  the  form  of  statement  heretofore  in 
use  as  prepared  by  the  best  authorities. 

It  has  been  found,  however,  that  a  custom  has  been  quite 
prevalent  among  carriors  of  making  certain  deductions  upon 
their  books  before  stating  in  figures  what  are  commonly 
termed  "Gross  earnings  from  operation";  in  other  words, 
that  certain  expenditures  have  been  treated  as  outside  the 
province  of  their  financial  reports  and  have  been  excluded 
altogether  in  their  preparation.  This  has  been  the  case  in 
respect  to  payments  in  fact  made  from  tlie  railroad  treasury, 
and  operating  to  diminish  traffic  receipts,  by  way  of  so-called 
commissions,  overcharges,  rebates,  drawbacks,  and  other- 
wise. It  has  been  the  hope  of  the  Commission  in  the  prepa- 
ration of  its  blanks  to  put  an  end  to  this  practice. 

In  tlie  statement  of  "Earnings,"  on  page  12,  the  total 
receipts  from  passenger  and  freight  revenue  are  called  for, 
aid  a  column  is  provided  in  the  blank  for  the  deduction  of 
all  expenditures  by  way  of  tickets  redeemed,  excess  fares 
refunded,  overcharges  to  shippers  paid,  and  other  re-pay- 
meuts  mado  of  moneys  which  may  be  considered  never  actu- 
ally to  have  been  the  property  of  the  railroad  company, 
although  temporarily  resting  in  its  hands  until  returned  to 
the  lawful  owners  thereof.  Commissions  are  treated  as  an 
expense  of  obtaining  business  and  their  statement  is  provided 
for  on  page  16  of  the  blank.  And  the  oath  required  calls  for 
a  statement  "  that  no  deductions  were  made  before  stating 
the  gross  earnings  or  receipts  herein  set  forth,  except  those 
shown  in  the  foregoing  accoiints  and  that  the  accounts  and 
figures  contained  in  the  foregoing  return  embrace  all  of  the  ■ 
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fiinancial  operations  of  said  company  during  the  period  for 
wliicli  said  return  is  made." 

In  the  statement  of  "Earnings  from  operation,"  page  12, 
no  sub-division  of  passenger  and  freight  revenue  is  required, 
and  in  this  respect  the  blank  is  very  much  more  simple  than 
the  forms  heretofore  in  ordinary  use  under  the  requirements 
of  State  commissions  and  otherwise.  The  reasons  for  this 
change  was  stated  in  the  circular  of  January  31,  1888,  as  fol- 
lows : 

The  present  distribution  is  exceedingly  unsatisfactory;  although  the  same 
wor<ls  are  quite  universally  used  they  by  no  means  signify  the  same  thing  in 
different  parts  of  the  country,  or  even  within  the  limits  of  the  same  State. 
"Through"  and  "local"  freight  are  the  words  most  usually  employed; 
souK^inies  "through,"  "local,"  and  "joint";  sometimes  "local"  and  "com- 
petitive," the  latter  phraseology  having  grown  rapidly  into  favor  of  late  in 
many  parts  of  the  country',  as  particularly  adapted  to  the  distinctions 
observed  in  the  tariff  sheets;  these  distinctions,  however,  are  of  a  kind 
which  the  act  to  regulate  commerce  does  not  directly  recognize,  and  the  use 
of  these  terms  by  no  means  solves  the  question  of  what  is  "through"  or 
"competitive"  business.  The  answers  vary  as  before  the  adoption  of  the 
iiowcr  phrase.  On  the  whole  the  Commission  is  inclined  to  abandon  the 
attempte<l  distinction  altogether  for  the  present.  No  highly  useful  purpose 
is  apparent  for  its  continuance.  It  is  likely  to  greatly  mislead.  If  in  any 
Stat<3  or  on  any  road  the  information  given  by  such  a  division  of  the  earnings 
and  cx[)enses  is  desired,  the  tables,  as  framed,  can  be  easily  enlarged  so  as 
to  include  it. 

Th('  chissification  of  operating  expenses,  pages  15  and  16, 
])r('S('uts  a  subjcit  of  the  greatest  interest  to  railroad  account- 
ants. Th(^  distribution  into  four  general  classes  was  deter- 
in  in<'(  I  upon  as  the  most  scientific  and  satisfactory  of  the 
various  svstenis  in  use,  while  the  subordinate  heads  under 
oacli  class  are  so  arranged  as  to  require  no  important  change 
from  what  is  known  as  **The  classification  of  operating 
cxj)(  uses/'  which  was  agreed  upon  by  a  convention  of  State 
conunissioiiers  at  Saratoga,  June  10,  1879,  and  which  has 
\)ion  ([uit(^  <i;enerally  adopted  in  actual  use.  This  Saratoga 
classiticatioii  was  also  published  and  distributed  by  the  Com- 
liiission  for  tlie  information  of  such  accounting  departments 
as  liad  not  alrc^ady  adopted  the  same. 

The  act  rc^itiin^s  a  statement  of  "  the  earnings  and  receipts 
from  each  branch  of  business  and  from  all  sources."     This 
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clearly  requires  a  eeparation  of  freight  aoH  passenger  ei 
■  ings,  and  it  is  believed  to  be  important,  also,  to  apportion 
expenses  between  the  freiglit  and  passenger  service.  This, 
however,  can  not  be  done  witb  entire  accuracy;  expenses  of 
maintenance  of  way  and  structures  and  the  general  expeuses 
of  the  corporation  must  be  apportioned  between  the  two 
classes  of  traffic  upon  some  arbitrary  rule,  as  it  is  impossible 
to  tell  how  mncb,  for  example,  of  the  wear  and  tear  of  the 
road-bed  is  attributable  to  passenger  trains  and  how  much  to 
freight  trains.  Nevertheless,  the  division  can  be  approxi- 
mated with  reasonable  precision,  and  the  Reparation  has  been 
80  generally  customary  that  the  eontinuaucc  of  tbe  practice 
involves  no  hardship. 

The  rule  adopted  by  the  Commission  is  the  one  which  has 
beeu  must  usually  applied,  viz:  that  all  expenses  which  are 
not  naturally  ehai^eablo  to  either  traffic  should  be  appor- 
tioned on  a  mileage  basis,  making  the  division  between 
fr:;ight  and  passenger  traffic  in  the  proportion  which  the 
freight  and  passenger  train  mileage  bears  totbetotrl  mileage 
of  trains  earning  revenue.  It  is  quite  possible  that  a  more 
strictly  accurate  inile  may  hereafter  be  ascertained  and  estab- 
lished, but  for  the  present,  and  for  the  purposes  sought,  it  is 
believed  to  be  sufficiently  precise.  This  explanation  is  made 
in  view  of  the  fact  that  certain  carriers,  in  connection  with 
the  filing  of  their  returns,  have  protested  that  the  principle 
of  the  division  required  is  not  exact.  As  above  shown,  it  is 
understood  to  be  in  part  an  estimate,  but  an  estimate  which 
is  thought  to  be  reasonably  satwfactory  until  some  more 
accurate  basis  of  division  is  announced. 

Page  19,  "  Financial  operations  for  the  year,"  furnishes 
infoiTuation  which  is  not  attainable  from  the  ordinary  balance 
sheet;  it  calls  for  a  statement  of  moneys  received  and 
expended  outside  of  the  ordinary  traffic  operations  of  the  car- 
rier; for  example,  by  issuing  uew  stock  or  bonds  or  other 
securitieB,  and  by  the  construction  of  new  road,  equipment, 
and  betterments ;  without  this  information  the  reports  would 
manifestly  be  incomplete. 

Page  25,  "Freight  traffic  movement,"  is  intended  to  afford 
definite  information  in  respect  to  the  movement  of  the  priu- 
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cipal  commodities  upon  each  line,  and  in  the  country  as  a 
whole.  The  distribution  of  the  first  two  columns  between 
freight  originating  on  this  road  and  freight  received  from 
connecting  roads  and  other  carriers  was  not  expected  to  be 
available  to  any  great  extent  in  the  returns  for  the  past  year. 
The  information  obtained  by  a  separate  presentation  of  traffic 
which  originates  on  each  road  is  of  obvious  value,  both  in 
the  aggregate,  showing  the  total  amount  of  each  commodity 
moved  in  the  internal  commerce  of  the  country,  and  in  detail, 
showing  the  traffic  resources  of  each  line,  and  their  relative 
importance. 

No  more  extended  presentation  of  the  considerations  which 
iiiflut'nced  the  preparation  of  the  blanks  issued  appears  to  be 
required,  beyond  the  general  statement  that  the  plan  pursued 
has  in  view  the  accumulation  of  statistics  upon  the  topics 
presciil)ed  by  the  statute,  including  such  matters  of  detail  as 
are  believed  to  be  of  serious  importance  and  value,  and 
excluding  a  vast  number  of  items  which  have  been  called  for 
at  times,  but  which  are  more  peculiarly  of  local  than  of  gen- 
eral interest. 

It  will  be  observed  that  the  blanks  are  not  adapted  to 
rotiu-DS  from  carriers  by  water,  although  by  the  first  section 
of  the  act  such  carriers  under  certain  circumstances  are  sub- 
ject to  its  provisions.  The  requirements  of  annual  returns 
from  this  class  of  carriers  is  clear  and  has  not  been  over- 
lookiul  by  the  Commission ;  but  the  subject  has  not  been 
entered  upon  for  lack  of  sufficient  time  to  properly  consider 
the  various  questions  presented  and  to  prepare  proper  blanks 
for  tlie  purpose ;  it  opens  many  questions  which  are  found  to 
be  entirely  novel  and  which  demand  careful  attention  in  their 
treatment. 

The  work  of  compilation  of  the  returns  on  file  and  being 
received,  and  of  deducing  such  results  therefrom  as  may»be 
of  valu(^  has  been  placed  in  the  hands  of  the  statistician  of 
the  Commission,  whose  preliminary  report  upon  the  subject 
will  be;  found  in  Appendix  H.  The  organization  of  his  office 
now  embraces  a  statistician,  an  assistant,  a  stenographer, 
eleven  clerks  and  a  messenger. 
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AMENDMENTS    TO  THE  ACT. 

The  Commission  in  its  preceding  report  expressed  the 
opinion  that  the  law  for  the  regulation  of  interstate  commerce 
should  be  permitted  to  have  a  growth,  and  that  it  would  most 
surely  as  well  as  most  safely  attain  a  high  degree  of  efficiency 
and  usefulness  in  that  way.  A  few  amendments  to  the  act 
were  nevertheless  recommended.  It  ought,  it  was  believed, 
to  indicate  in  plain  terms  whether  the  express  business  and 
all  other  transportation  by  the  carriers  specified  in  the  act 
should  be  governed  by  its  provisions.  The  provision  against 
the  sudden  raising  of  rates  without  notice  ought  to  be  clearly 
made  applicable  to  joint  rates  as  well  as  to  others,  and  the 
Commission  ought  to  have  authority  to  bring  about  some- 
thing like  uniformity  in  the  method  of  constructing  and  pub- 
lishing rates;  an  amendment  upon  this  subject  is  now  pend- 
ing before  Congress.  All  these  recommendations  are  respect- 
fully renewed. 

Certain  other  amendments  to  the  law  are  also  urged  upon 
the  attention  of  Congress.  The  power  suddenly  to  reduce 
rates  without  notice  of  intention  to  do  so  is  very  often 
exercised  in  such  a  manner  as  to  cause  annoyance  and  loss  to 
individuals  and  to  other  carriers,  and  sometimes  so  that  the 
effect  is  equivalent  to  the  giving  of  a  rebate.  The  Commis- 
sion believes  that  notice  of  intention  to  reduce  any  rate  which 
any  carrier  subject  to  the  act  makes  or  joins  in  ouf];ht  to  be 
published  not  less  than  three  days  before  the  reduction  should 
be  given  effect,  as  provided  in  the  amendments  now  pending. 

There  are  provisions  in  the  act  as  it  now  stands  which 
would  render  the  carrier,  its  officers  or  agents,  punishable 
if  by  false  billing,  false  classification,  false  weighinji:,  or  false 
report  of  weight,  or  by  any  other  device  or  means  whatsoever, 
they  shall  give  undue  or  unreasonable  preferences  or  advan- 
tages. The  Commission  believes  that  the  penal  provisions 
against  wrongs  of  this  nature  should  embrace  also  the  owner 
of  the  property  or  any  party  acting  for  the  owner  or  consignor 
of  property  who  shall  be  a  x^^rty  to  any  such  unlawful  con- 
duct, and  it  urges  the  passage  of  the  provisions  on  the  sub- 
ject contained  in  the  pending  bill. 

There   are  many  instances  in  which  important  lines,  in 
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transporting  property  from  one  ppint  in  a  State  to  another 
point  in  the  same  State,  will  pass  through  another  State ;  as 
lines  from  New  York  to  Buflfalo  pass  through  New  Jersey  and 
Pennsylvania,  and  lines  from  Northern  Louisiana  to  New 
Orleans  pass  into  and  out  of  Mississippi.  It  is  sometimes 
claimed  that  a  carrier  engaged  in  such  transportation  is  not 
subject  to  the  act,  since  the  property  or  persons  transported 
are  received  for  carriage  from  point  to  point  within  the  same 
State,  and  not  from  one  State  to  another  State.  The  con- 
struction suggested  is  technical,  and  is  not  accepted  by  the 
Commission  as  sound,  but  a  certain  plausibility  is  given  to  it 
by  tlio  fact  that  the  carriers  engaged  in  transportation  from 
point  to  point  in  the  United  States  through  a  foreign  country 
are  expressly  made  subject  to  the  act,  while  the  same  words 
are  not  applied  to  carriers  engaged  in  transportation  from 
point  to  point  in  a  State,  but  through  another  State.  The 
Commission  suggests  that  the  question  thus  raised  be  settled 
by  express  provision. 

Another  question  of  construction  ought  also  to  be  settled 
by  legislation  in  order  to  take  away  the  pretense  on  which. 
certain  through  lines  are  now  claimed  to  be  local  lines  in  fact 
and  through  lines  only  in  appearance.  It  is  well  known  that 
many  cases  exist  in  which  one  corporation,  either  directly  or 
tlirouj^Mi  a  trustee,  holds  the  majority  or  perhaps  all  the  stock 
of  another,  and  thus  controls  the  other  to  all  intents  and  pur- 
pose's, though  keeping  up  a  separate  organization  for  the  di's- 
tiilmtion  of  income  among  stockholders.  The  official  board 
and  stall'  of  the  two  in  such  a  case  may  not  be  identical ;  in 
many  cases  they  are  wholly  so. 

There  are  also  cases  in  which  a  corporation  created  for 
the  purpose  of  operating  existing  roads  does  so  through  a 
control  of  stock  in  the  companies  owning  them.  The  claim 
is  nndt  rstood  to  be  made  in  some  cases,  where  separate 
orL,^•^lizations  are  maintained  and  no  lease  given  of  the  sub- 
ordinate road,  that  the  road  is  to  be  considered  and  treated 
l^reciscly  as  though  no  such  ownership  or  holding  of  its  stock 
exist(  (1,  and  that  a  through  line  is  not  formed  over  it  in  con- 
nection with  the  one  owning  or  holding  the  stock  except 
when  by  contract  between  the  two  such  a  line  is  expressly 
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ci^ated.     If  the  Inw  now  sustains  this  claim,  it  should,  as  t 
GomnuBsion  thinks,  be  amended ;  if  n  line  is  in  fact  a  thronj 
line  by  reason  of  ownership,  the  corporation  controlling  j 
ought  not  to  be  at  liberty  to  make  through  rates  or  to  decl 
to  make  them  at  pleasure. 

The  act  to  regulate  commerce,  in  its  third  section,  requires 
every  common  carrier  subject  to  ita  provisions,  according  to 
their  respective  powers,  to  afford  all  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiviug,  forwarding  and  deliv- 
ering of  passengers  and  property  to  and  from  their  several 
lines  and  those  connecting  therewith.  It  is  claimed  by  some 
carriers,  and  perhaps  the  claim  represents  the  prevalent 
opinion  among  them  on  the  subject,  that  while  each  carrier 
must  afford  equal  facilities  for  the  interchange  of  traffic  as 
between  competing  lines,  when  it  furnishes  any,  it  is  at  liberty 
to  abstain  altogether  from  entering  into  joint  arrangements 
with  other  lines  for  the  exchange  of  traffic,  and  that  when  it 
shall  do  so  it  may  remain  altogether  a  local  road.  Especially 
is  this  claim  made  on  behalf  of  roads  whose  lines  are  wholly 
within  the  boundiCries  of  a  single  State.  It  is  said  they  are 
purely  8tate  roads,  and  they  can  not,  except  at  their  own 
option,  be  compelled  to  engage  in  interstate  traffic- 
As  is  said  elsewhere  in  this  report,  however,  there  are 
probably  very  few  of  the  caniers  by  rail  in  the  country  that 
are  not  to  some  extent  engaged  in  interstate  commerce,  and 
whether  or  not  snch  a  carrier  enters  into  joint  arrangements 
with  other  carriers  for  the  purpose  is  believed  to  be  imma- 
terial to  the  power  of  Congress  to  regulate  such  interstate 
traffic  as  it  actually  engages  in.  Probably  the  act  as  it  now 
stands  in  its  specification  of  the  carriers  to  which  it  is  made 
to  apply  would  not  reach  the  case  of  a  carrier  by  railroad 
entirely  within  a  State  that  did  not  enter  into  joint  traffic 
arrangements  for  interstate  traffic,  but  the  specification  falls 
short  of  the  full  power  of  Congress  in  this  regard,  and  it  is 
believed  that  it  would  be  quite  within  that  power  to  moke 
provisions  under  which  all  roads  engaged  in  interstate  traffic, 
whether  by  contract  arrangements  with  other  roads  or  not, 
wo»Ud  not   only  be   subject  to   regulation  when  they  make 
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joint  traffic  arrangements,  but  should  be  required  to  make 
such  arrangements  when  the  interest  of  the  general  public 
seem  to  demand  it,  and  that,  in  case  of  a  failure  to  agree  with 
other  roads  upon  the  terms  of  arrangement,  the  Cojnmission 
should  be  empowered  to  prescribe  them. 

It  must  also  be  within  the  power  of  Congress  when  a  State 
road  enters  into  traffic  arrangements  with  another,  so  as  to 
be,  in  respect  to  the  traffic  covered  by  it,  within  the  terms  of 
the  act,  to  require  it  to  give,  in  respect  to  such  traffic,  the 
same  reasonable,  proper,  and  equal  facilities  for  the  inter- 
change of  traffic  to  other  roads  that  it  does  to  the  line  with 
which  the  arrangement  is  made.  In  other  words,  as  the 
Commission  believes,  it  should  not  be  within  the  power  of 
what  is  commonly  called  a  State  road,  merely  because  its  line 
does  not  extend  beyond  State  boundaries,  to  so  limit  its  par- 
ticipation in  interstate  commerce  as  to  establish  discrimina- 
tions therein  between  connecting  lines,  or  between  places 
and  persons,  as  it  is  now  claimed  that  it  may  do. 

It  is  the  opinion  of  the  Commission  that  the  interest  of 
the  public  would  be  subserved  by  further  amending  the  third 
section  by  adding  thereto  a  provision  that : 

The  facilities  to  be  so  afforded  shall  include  the  due  and  reasonable  receiv- 
ing, forwarding  and  delivering  by  every  such  common  carrier,  at  the 
request  of  any  other  such  common  carrier,  of  through  traffic  at  through 
rates  or  fares.  If  any  one  of  such  common  carriers  shall  desire  to  form  a 
through  route  for  interstate  traffic  or  any  class  thereof  over  its  own  line  or 
any  part  thereof,  in  connection  with  the  line  or  any  part  of  the  line  of  one 
or  more  other  common  carriers,  it  shall  address  a  request  in  writing  to  the 
other  common  carrier  or  carriers,  describing  therein  the  proposed  route  spe- 
cifically, and  naming  proposed  through  rates  or  fares  and  divisions  thereof 
for  8uch  traffic,  and  shall  deliver  such  request  to  such  other  carrier  or  car- 
riers, and  also  transmit  a  copy  thereof  to  the  Commission  hereinafter  named. 
If  th(^  other  common  carrier  or  carriers  shall  not,  within  ten  days  after 
rweiving  such  request,  make  and  serve  and  file  with  the  Commission  writ- 
ten objections  either  to  the  proposed  route  or  to  the  proposed  rates,  fares  or 
divisions,  the  same  so  far  as  not  objected  to  shall  be  deemed  agreed  to ;  but 
if  eith(^r  the  route,  the  rates,  or  fares,  or  the  divisions,  are  objected  to,  the 
objections  shall  be  stated  in  writing  and  transmitted  to  the  Commission, 
and  the  Commission  shall  then  have  power  to  determine  whether,  having 
regard  to  all  the  circumstances,  the  route  proposed  is  demanded  in  the  pub- 
lic interest  and  is  a  reasonable  route  for  the  traffic,  and  if  the  Commission 
shall  so  And,  and  the  rate  or  divisions  are  not  assented  to,  the  Commission 
shall  have  the  further  power  to  prescribe  the  same ;  but  the  Commission  in 
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any  case,  in  apportioning  the  through  rate,  shall  take  into  consideration  all 
the  circumstances  of  the  case,  including  any  special  expense  incurred  in 
respect  of  the  construction,  maintenance,  or  working  of  the  route,  or  any 
part  thereof,  as  well  as  atay  special  charges  which  any  such  common  carrier 
may  liave  been  entitled  to  make  in  respect  thereof,  and  it  shall  not  be  lawful 
for  the  Commission  in  any  case  to  compel  any  company  to  accept  lower  mile- 
ag<^  rates  than  the  mileage  rates  which  such  company  may  for  the  time  being 
legally  bo  charging  for  like  traffic  carried  by  a  like  mode  of  transit  on  any 
othor  lino  of  communication  between  the  same  points,  being  the  points  of 
departure  aud  arrival  of  the  through  route. 

The  Commission  also  recommends  that  the  carriers  engaged 
independently  in  interstate  traflSe  on  the  rivers,  lakes,  and 
oth(  r  navigable  waters  of  the  country  be  put  in  respect  to 
the  making,  publishing  and  maintaining  rates  upon  the  same 
footing  with  interstate  carriers  by  rail.  It  is  believed  they 
will  be  benefited  rather  than  harmed  thereby,  and  that  the 
excuses  now  made  by  carriers  by  rail  for  great  disparities  in 
rates  for  corresponding  transportations  between  points  which 
are  and  points  which  are  not  affected  by  water  competition 
would  tlierel)y  to  a  large  extent  be  taken  away. 

Tli(^  Commission  also  refers  to  what  is  said  regarding  the 
transportaticm  of  immigrants  in  another  part  of  this  report, 
in  which  general  legislation  on  that  subject  is  urgently  rec- 
ommended. 

For  the  purpose  of  convenient  and  necessary  reference  in 
connection  with  the  foregoing  suggestions  the  Commission 
has  caused  to  be  printed  and  annexed  to  this  report,  marked 
Ap])(^ndix  A,  a  copy  of  the  act  to  regulate  commerce, 
ai)pi()ved  February  4,  1887;  and  also  extracts  from  legisla- 
tion in  the  Dominion  of  Canada  and  in  Great  Britain  upon 
cui^nate  subjects,  including  a  copy  of  the  railway  and  canal 
traffic  act  enacted  by  the  English  Parliament  August  10, 
1888,  which  is  to  come  into  operation  January  1,  1889. 
All  of  which  is  respectfully  submitted. 
Dated,  December  1,  1888. 

Thomas  M.  Cooley, 
William  E.  Morrison, 
Augustus  Schoonmakeil 
Aldace  F.  Walker, 
Walter  L.  Bragg, 
Inte7*8tate  Connnerce  Conunissioners. 
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IN   THE  MATTER  OF   PASSENGER  TARIFFS   AND 

RATE  WARS. 

Memorandum  filed  January  35,  1889. 

li«Mluotion  of  passenger  rates  without  consent  of  connecting  lines  over  which 
th'UetM  ar«)  sold,  and  without  filing  schedules  thereof  with  the  Commis- 
sion, held  to  be  in  violation  of  section  six  of  the  Act  to  regulate  com- 
merce. 

A  iKustoeiigor  rate  war  in  which  rates  were  repeatedly  reduced  by  several 
(onipeting  linos  to  an  cx^'eodingly  low  basis  on  a  particular  class  of 
traffle,  without  any  filing  of  tariffs,  was  coiitrary  to  the  requirements  of 
law,  us  well  as  against  the  true  interest  of  each  party  thereto. 

IltMJu.'tiotis  in  competitive  passenger  rates  cannot  legally,  be  made  without 
ut  the  same  time  nnlucing  intermediate  rates,  as  required  by  the  fourth 
^.e('tion  of  the  Act. 

No  tie(;e8sity  or  compulsion  is  created  by  a  war  of  rates  which  Justifies 
disohtnlieiice  of  the  statute). 

Tilt'  employment  of  ticket  brokers  and  scalpers  for  the  sale  of  railroad 
tickets  placed  in  their  hands,  to  be  disposed  of  at  reduced  rates  under 
the  pretence  of  paying  ct)mmission3  thereon,  fwfd  illegal. 

Hales  lower  than  the  established  tarilT  are  prohibited  by  law. 

Kates  obtained  from  ticket  brokers  lower  than  those  offered  at  the  regular 
(•nices  of  the  company  elTeet  unjust  discrimination. 

'ri.t»  i»usiness  of  ticket  broky.s  and  scalpers  investigated  and  described. 

Kxi-ting  methods  respecting  excursion  and  mileage  tickets  considered  and 
found  to  lead  to  various  abuser. 

Kc-'ommeiulations  made  for  amendment  of  the  law. 

C'(M)LEY,  (li(unnan  : 

In  September,  1888,  tirst-class  limited  fares  from  St.  Lonig. 
to  New  York  City,  according  to  the  tarifis  on  file  in  the  office 
of  this  Commission,  were,  and  now  are,  as  follows : 


V.indalia  Line  and  Pennsylvania  Railroad $23  oQ 

J>ei%  Line  and  New  York  Central  k  Hudson  River  R.R.  22  00 

AV.ibash,  Michigan  Central  and  West  Shore 21  00 

( )hio  k  Mississippi  and  N.  Y.,  L.  E.  &  W. . : 20  00 

Ohio  k  Mississippi  rut  Louisville 19  00 

("rieai^^o  k  Alton,  vhi  N.  Y.,  L.  E.  &  W 20  00 

ladi.'inapolis  k  St.  Louis,  vm  N.  Y.,  L.  E.  &  W 20  00 

Wabash,  via  N.  Y.,  L.  E.  &  W 20  00 

The  considerable  diflferences  in  these  rates  are  noticeable  ; 
the  highest  is  seen  to  be  23  per  cent,  above  the  lowest.    They 
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nre  nntlerstooi'l  to  Imve  been  mntle  by  express  oi'  tacit  nssont 
of  tbt)  uittuagiTa  oi  tlio  leajitjctivn  lilies,  and  it  may  be 
assumed  tbat  the  differences  iii  tbe  piice  of  tickets  were 
tupected  to  eiguiilize  the  advantages  uf  ibe  lewpeetive  lou 
in  competing  for  buaiuess,  so  tliat  each  would  be  likely 
Kecui'e  an  equitable  propoitioii  of  tlio  ti-afliu  competed  for. 
The  Ohio  it  Missiasippi,  haviuy;  by  way  of  Louisville  tlio 
most  circuitous  route,  offered  to  those  who  would  take  it  tbe 
I'heapi'Ht  ticket. 

Rates  corresponding  to  tbene  wore  made  from  St.  Louis 
to   Philadelphia,   Baltimoro  aud  Waahington.      A  so-called 
rate  war   suddenly  broke  out,  in  the  course  of  which 
reductions  in  the  through  rates  were  repeatedly  made.     Tl 
Commission  has  giveu  to  oiHcials  of  tbe  leading  roada 
opportunity  for  explauatiou,  and  the  coot^jb  taken  while  the 
war  lasted  has  been  described  by  tliein  as  follows  i 

By  one  :  "  An  uufortuimte  coutrnvf  ivy  with  eompetiuf;  lines 
leading  east  from  St,  Louis  compelled  this  company  to  mukt> 
daily  reductions  iu  the  rates  nauii^d  iu  our  joiut  tarifl's  now 
cu  file  in  the  office  of  your  Honorable  Commission.  These 
reductions  were  made,  however,  without  any  arrangemcuts 
liaving  bceu  entered  into  with  the  several  other  carriei-s 
openitiuK  lines  of  railrond  east  of  Indianapolis.  It  was 
impossible,  under  the  circumstances,  to  establish  any  joint 
tariffs,  and  none,  therefore,  were  made. 

"  Ageuts  at  local  points  betwei^n  St.  Louis  and  Indianapo- 
lis were  instructed  from  day  to  day  to  sell  tickets  from  their 
respective  stations  to  New  York  and  other  eastern  ternilntUn 
at  the  same  rates  prevailing  at  the  time  of  sale  for  tickets  to 
such  tPtminals  from  East  St.  Louis;  and  during  this  afimc 
period  our  agents  at  St.  Louis  aud  other  stations  between 
that  city  and  Indianapolis,  where  tickets  of  the  proper  form 
were  kejit  for  sale,  were  iiiKtnicted  from  day  to  day  to  bcII 
tickets  to  n  on -competing  and  all  other  points  situate  upon 
the  direct  through  line,  V»etween  St.  Louis  aud  New  York, 
over  which  rates  lens  than  the  joint  tariff  rates  prevailed, 
and  which  were  east  of  Indianapolis  and  west  of  New  York 
and  other  eastern  terminals,  at  the  same  rates  or  at  rates  not 
higher  tluui  those  prevailing  at  the  time  from  East  St.  Louis 
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to  such  eastern  terminals.  The  ratcn  from  East  St.  Lonis 
referred  to  in  tliese  iuutmctionis  were  uniformly  the  prevail- 
ing rates  fiom  St.  Louis,  less  25  fents  ]»er  ticket.  The  lowBst 
rates  at  which  we  sold  tickets  from  St.  Loui»  to  eiiatem  ter- 
minals referred  to  were  as  follow« :  To  New  York  and  Pliila- 
delphia,  $10  each  ;  to  Biiltimore  and  \VaHhington,$6.50  each. 
These  prices  were  reached  by  almost  daily  redui-'tion  between 
September  20  and  October  8,  1888.  So  frequent  were  tbo 
changes  that  it  would  have  been  impossible  for  us  to  have 
agreed  with  our  eastern  conneeticns  upon  each  cliange,  and 
tiled  with  your  Honorable  CommissHm  a  joint  tariff  therefor; 
nor  did  we  publish  or  tile  any  loral  tariffs  showing  these 
reduced  rates.  Our  eastern  connections  honored  the  tickets 
sold  by  US  at  the  rates  above  luentioucil," 

The  most  noticeable  feature  of  tliis  historical  statement  is 
the  assnmption  of  the  writer  that  because  of  "an  unfortunate 
fo  n  trove  IS  y  "  he  suddenly  found  himself  in  circumstaiicPs 
where  he  was  at  hberty  to  discard  iill  thought  of  what  the 
the  law  required  of  him,  and  all  regard  for  the  rights  of  con- 
necting lines  or  of  ticket  buyere,  in  or4er  that  he  might  take 
an  effective  part  in  the  contention.  He  therefore  proceeded 
to  make  rates  which  were  not  notified  to  the  Commission  or 
to  the  public  in  any  regular  way,  to  issue  tickets  for  other 
earners  at  rates  not  assented  to  by  them,  and  to  sell  tickets 
to  parties  who  might,  for  aught  he  knew,  find  them  rejected 
before  their  joume}',  begun  in  reliance  upon  them,  was  com- 
])leted.  "It  was  impossible  under  the  circumatances,"  we 
are  told,  to  do  otherwise.  The  writer  would  hava  expressed 
the  exact  meaning  more  accurately  had  he  said  it  was  impos- 
sible to  plunge  into  the  fray  in  the  manner  customary  in  such 
cases,  and  at  the  same  time  observe  the  requirements  of  the 
law  and  the  rights  of  ticket  purchasers  and  of  connecting 
lines,  and  therefore  law  and  right  were  put  aside  until  the 
fray  was  over. 

By  another  it  is  said:  "Kates  in  several  instances  were 
reduced  even  dnring  one  day's  sales ;  besides  tliis,  rates  were 
reduced  daily  for  quite  a  nntnlier  of  days  to  less  than  the 
rates  in  effect  for  the  preceding  day,  and  that  to  quite  a  num- 
ber of  eastern  points ;  the  rates  from  St,  Louia  to  different 
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points  renched  tigmes  etatcil  Itelow,  viz.:  New  York,  $6.50; 
Pbiladelphiii.  $6.75;  Baltimore,    $6.50;  Washington,  $6.50.- 
Heduced  rates  were  lUiide  ou  account  of  rodnrtions  niada" 
liy  competing  lines.     As  ii   rule,  instnictioua  were  given  oiir  ' 
iLgenta  at  points  east  of  St.  Louis  during  the  period  referred 
to,  to  make  corresponilJny  riidnctious  to  jioiute  east  as  were 
made  from  onr  weeteni  terminal.     There  may  poBsibly  have  ' 
I)een  instances  where  thin  nile  was   not  fully  apprehended, 
but  the  general  inBtrnctioiis  were  to  follow  tlie  line  of  policy 
indicated   above.     The   tit^ketB  which  were  iBSued  from  St. 
Louis  to  auy  eastern  point  were  good  to  any  intf-rmediate 
point  so  that  in  fact  it  was  not  regarded  as  necessary  to  givo 
a  rate  to  every  iutermediate  point,  tliougli,  as  a  matter  of 
fact  our  rates  were   lesn   in   most   iustauces  to  intermediate 
points  than  they  were  to  extreme  eastern  points." 

Here  is  a  like  asf!umptiou  of  an  overruling  necessity  to 
that  noted  above.  The  writer  apparently  Jiopes  that  the 
nstructions  to  subordinates  whiidi  "as  a  rule"  were  given, 
though  perhaps  not  "  apprehended "  were  nevertheless 
observed,  and  that  the  "  line  of  policy  indicated"  was  fol- 
lowed. But  whether  tlii«  was  si>  or  not,  the  one  necessity  of 
striking  effective  blows  in  the  controversy  was  paramount. 

By  a  third  the  facts  are  thus  stated:  "It  is  true  that 
during  the  so-called  rate  war  in  which  we  were  forced  to 
become  unwilling  parties,  passenger  tickets  were  sold  at 
reduced  and  varying  rates  from  St.  Louis  to  New  York,  and 
these  prices  changed  daily  for  some  time.  J  do  not  under- 
stand, liowever,  that  rates  so  made  came  within  the  Inter- 
state Commerce  Act  so  as  to  reqnire  us  to  file  copy  of  the 
same  with  the  Commission,  as  no  general  tariffs  were  agreed 
upon,  and  could  not  well  be,  on  account  of  the  changes  which 
were  too  fiequent  to  admit  of  general  agreement." 

Here  again  an  imperious  necessity  is  encountered.  The 
writer  is  "forced  to  become  an  unwilling  parly"  to  a  contro- 
versy in  the  course  of  which  he  makes  changes  in  his  rates 
with  such  rapidity  that  the  law  has  no  opportunity  to  attach 
I  to  them  its  commands.  The  law  must  be  silent  while  the 
fray  is  on. 
■     As  a  matter  of  tact  none  of  the  parties  to  this  "  war"  gave 
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any  notice  to  the  Commission  of  any  one  o(  these  changes, 
nor  did  it  liuve  from  any  oae  of  tlieui  tlie  least  informutiou  on 
the  subject  until,  in  consequence  of  reports  of  what  was 
going  on,  ;l  call  was  made  for  it. 

The  regular  passenger  fare  fi'om  St.  Louis  to  Indianapolis 
immediately  preceding  this  war  was  and  now  ia  $7.50;  to 
Cincinnati,  $10  00;  to  Lonisville,  S8.00;  to  Chicago,  $7.50. 
Rates  front  8t.  Louis  to  all  points  east  of  those  named  were 
and  are  higher  than  rates  given  to  New  ¥nrk  City  and 
other  eastt'ro  termiuala  while  the  "  controversy"  was  in  pro- 
gress. 

It  would  be  interesting  to  ascertain,  if  it  were  possible  to 
do  so,  what  the  real  cause  for  this  controversy  was ;  what,  in 
other  words,  it  was  that  created  this  imperative  and  over- 
powering nei:eMsity  under  which  for  the  time  the  carriara 
acted.  No  one  of  the  carriers  assumes  the  responsibility  of 
having  begun  the  reduction  of  rates ;  evidently  the  painty 
who  beguu  it  has  no  reason  upon  which  he  is  content 
to  stand  to  assign  therefor.  No  specific  act  of  wi-ong  doing 
by  competitors  in  named  as  a  reason,  and  if  any  one  had  a 
grievance  it  is  not  known  that  any  attempt  was  made  to 
obtain  redress  by  peacefid  meanK.  It  has  been  intimated 
tn  the  CoinniiKsion  that  hostilities  had  their  origin  in  a 
belief  on  the  part  of  the  official  who  inaugurated  them  that 
his  line  was  uot  getting  the  proportion  nf  busitiesH  that  waa 
ix])wted  wiien  the  rates  were  arranged  ;  a  belief  that  on 
invtistigatioii  proved  tn  be  unfounded.  We  have  no  evidence 
that  this  intimation  is  accnrat-e,  but  the  fact  seems  to  be 
unquestionable  that  the  ordinary  p  recant  ion  arj-  steps  that  in 
other  lines  of  business  woiUd  Im«  taken  before  converting  a 
state  oE  amicable  rivalry  among  competitors  into  a  state  of 
di\strnctivi'  warfare,  were  omitted  altofiether. 

Notice  was  taken  ot  this  subject  in  the  Second  Annual 
Kcport  of  the  Commision  (page  22)  as  follows: 

"  Sl«!k<Iiiii!H6  nt  ratw,  then,  is  an  objivl  to  be  k«pt  lu  view  ia  tbe  publlo 

iiiliTi'sl.  Ill  n  rwfliit  paesenger-mte  war  bolww^n  roBda  extendi U(;  noat  (mm 
St.  I.oiiiK  j<jiiit  ruins  w«rp  In  somo  !n»tn.Tiffw  reiliieed  wvoral  limcc  In  the 
■'<iiii-»xr  of  a  sInRle  ilay.  utitll  they  nnrn  maili  nlisiinll;  low.  Ihe  n-'liiclion 
living  Bomeliiues  maile  without  oven  waiting  Tor  the  consent  of  (.'uunmUtig 
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rofuls,  BO  that  parties  vrho  hod  puri'based  tickets  wniilil  have  found  them  , 
Bot  honored  before  they  reaebed  lU>!lr  dwUnatloii,  aiiA  boon  subjected  U>  ' 
grout  aniiojanca  before  radrw»  finiid  l>o  obtained,  had  the  conn«'tlng  roaUe 
di>clined,  as  they  mit(bt  hiLVe  done,  to  aj.-cept  tite  tickets  and  ehara  the 
lossee.  When  the  general  pft»acii|{or  ugeuta  had  sufficiently  suhdued  thuir 
lietllgerant  mood,  the  rates  n'ere  sudilunlj  advauen<l.  with  the  Ineritalilo 
rpsult  that  parties  who  had  eitlc-uloted  on  the  low  rates  and  been  enticed 
Iroia  their  homie  and  sedutied  Into  taking  any  oi-tlou  In  reliance  upon  tboni, 
found  theineelvee  i-omtralled  to  pay  more  than  lliey  had  reason  to  expect; 
they  doufatlesB  felt  something  thu  same  sense  of  being  wronged  that  the 
people  of  a  neutral  territory  may  bu  FX|>erCed  to  feel  when  It  is  overrun  by 
the  armies  of  belllgerenle." 

It  is  irapusjiible  to  reinl  the  correspoiiilence  from  ivhicli 
qnotntious  are  iibovo  uiitdo  without  a  conviction  that  while 
hostilities  wn-e  in  pi-ogi-efis  not  one  of  the  parties  panned  to 
<!OEsider  whether  tlml  whi'ih  was  lioing  done  was  in  con- 
formity with  the  Act  to  regulate  coninierce.  It  seems  qnite' 
clear  that  in  Beveinl  respects  the  act  wivs  violated  bj  some 
of  the  curriers,  and  in  some  iniiiicnhtrs  by  all  of  them.  Tho 
tickets  in  question  neceesjirily  all  contemplated  coutimioas 
trips  over  the  lines  uf  connecting  carriers,  and  were  issued 
as  eutittiiii^  purchasers  to  transportation  accordingly.  But 
in  some  instances  if  not  in  all  they  appear  to  have  been  sold 
"without  obtaining  consent  from  the  connecting  lines.  Nevei- 
theless  if  purchasers  accepted  them  as  contracts  according  to 
the  terms  on  whicli  they  were  sold,  the  initial  carriers  thereby 
assumed  in  their  dealings  with  the  jmblic  to  have  the  right 
to  make  them,  and  took  the  risk  of  their  patrons  being  im- 
posed upon  in  cose  remote  carriers  should  refuse  to  honor 
them.  Such  a  contract  for  joint  transportation  involves  a 
joint  toiiff.  Interstate  commerce  cannot  be  taken  out  of  the 
provisions  of  the  act  by  the  «asumption  that  the  initial 
can'ier  issues  contracts  without  authority.  There  ts  at  least 
an  implied  anthority;  and  actual  authority  in  the  present 
case  was  showji  by  the  fact  that  the  tickets  were  honored. 
Every  reduction  involved  a  new  joint  tariff,  and  it  is  there- 
fore seen  that  the  provisions  of  section  six  of  the  Act  to  regu- 
late commerce  which  require  the  filing  of  joint  rates  with 
the  Commission  were  utterly  ignored  by  the  carriers.  Nor 
vrill  it  escape  observation  that  the  reason  for  ignoring  them 
was  that  they  ccmstitutcd  an  impediment  to  the  sudden  and 
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rnpiil  changing  nf  rnteK  which  was  imlulgetl  in  whilo  what 
the  parties  cull  the  "  unfortiuiate  controversy"  wiis  iiuuiliny. 

Moreover,  wlthough  the  forrespoDtiencQ  exhiliits  an  effort 
to  convey  the  iinprcsttiou  that  the  pruviaions  of  the  funrth 
section  of  the  act  were  not  violated  during  the  jn'tiod  hi 
question,  it  in  difficult  for  the  Cominission  to  accept  what  is 
said  as  proof  of  an  actual  belief.  This  is  espscifiliy  difficult 
in  view  of  the  guarded  mauMBr  in  which  otic  of  the  writci's 
states  his  sujjpositiou  that  his  rule  was  olisorved  and  his 
policy  carried  out.  But  violatioiiH  of  thU  section  hrive  Iteeu 
distinctly  charged.  Oui^  complaint  made  to  the  Commission 
states  facts  as  follows  :  The  complaining;  party  was  aware  of 
the  fact  that  on  a  day  uameil  the  rccogiiiiied  rata  from  Ht. 
Louis  to  New  York  by  oni?  of  these  roads  was  sis  doilars  and 
a  half.  On  the  foUowiiig  morning  he  took  the  cars  for  New 
York  at  an  iDtcrniediate  station  and  was  charged  by  tii^ 
same  route  siiteeu  dollars.  This  would  seem  to  show  either 
that  the  fourth  wectiou  of  the  Act  was  yiolated,  or  that  the 
rates  were  suddenly  advanced  without  notice.  But  which- 
ever may  have  been  tlio  case  it  is  perfectly  manifest  that  for 
the  time  being  tlie  carriers  engaged  in  the  cuntroveray  paid 
nil  attentiou  whatever  to  the  question  whether  any  of  the 
parties  concerned,  tiiemselves  inchided,  were  or  were  not 
lojiforniiug  to  the  law.  Apparently  tliey  devoted  their 
whole  energies  to  making  rates  from  hour  to  hour  that 
sliould  at  least  preserve  the  relative  advantages  which  had 
been  iu'ld  by  them  respectively  under  the  prior  arrauseiaent 
nf  rates,  lu  other  words  they  disregarded  altogetln'r  such 
protection  as  the  law  would  have  afforded,  and  devoted 
tlicmsulves  to  methods  which  they  were  aceustomod  to  see 
■  inplovcd  for  the  redress  of  violations  of  similar  understand-- 
iiigs  before  the  law  which  should  now  control  them  was 
i^iiac-ted. 

After  the  parties  had  thus  for  a  time  indulged  their  bellig- 
creut  propensities,  the  rates  were  again  restored  by  all  the 
compoting  routes  to  the  figures  before  prev.ailing.  These 
rates  iiiiiy  for  nil  i>resent  purposes  be  assumed  to  be  reason- 
iibit' :  tlie  carriers  had  established  them,  and  the  CommiBsioo 
is    not   advised   that   the   pubhc   hud   buen   comjilaining  of 
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tliem.  It  is  fair  to  couclude  that  they  resulted  in  satisfac- 
tory revenue.  The  restoration  was  necessarily  matter  of 
iigreoment,  either  express  or  implied,  so  that  in  the  end  after 
suflering  considerable  losses,  the  belligerents  came  back  to 
exactly  the  positions  in  all  respects,  except  as  to  the  losses, 
which  had  been  occupied  by  them  respectively  before  the 
war  began. 

Assuming  that  the  rates  are  reasonable,  it  is  pertinent  now 
to  ask :  What  is  the  significance  of  such  an  outbreak,  and 
what  good  or  even  plausible  reason  can  be  assigned  by  any 
of  the  parties  for  engaging  in  it  ?  As  usual  in  such  cases 
each  carrier  claimed  that  it  was  forced  to  do  what  it  did  by 
the  action  of  competitors,  and  now  relies  for  a  justification  of 
its  conduct  upon  an  overruling  necessity  which  took  away  all 
free  will.  The  very  excuse  admits  that  there  must  have  been 
at  least  one  offender,  but  no  one  admits  itself  to  be  the  one, 
or  points  to  another  as  the  guilty  party.  The  conclusion  of 
the  carriers  thus  presented  to  the  public  is,  that  the  action 
of  some  one  not  identified  absolved  all  the  others  from 
obligation  to  observe  the  law. 

We  cannot  admit  this  conclusion.  We  cannot  agree  that 
even  if  the  facts  were  as  they  were  assumed  to  be,  the  act  of 
one  carrier  forced  upon  the  others  the  conduct  they  indulged 
in.  Tlie  compulsion,  if  there  was  one,  must  have  arisen  from 
either  an  open  or  a  secret  reduction  of  the  agreed  rate  :  This 
is  supposed  to  have  created  the  necessity  of  unhesitatingly 
meeting  the  cut  rate  at  all  hazards.  But  from  what  does 
anv  such  necessitv  arise  ? 

It  c(^rt{iinly  does  not  arise  from  any  requirement  of  the  Act 
to  regulate  commerce.  That  act  does  not  require  one  carrier 
to  gauge  its  rates  by  those  charged  by  another,  but  when  its 
rates  are  reasonable,  allows  them  to  l)e  maintained.  The 
necessity,  if  any,  must  therefore  spring  from  considerations 
of  business  prudence  and  policy. 

Wliat  is  commonly  said  on  behalf  of  the  carriers  in  such 
cases  is,  that  unless  the  cut  rate  is  met,  traffic,  which  the  line 
making  the  rate  would  not  under  normal  conditions  obtain, 
would  flow  to  it,  and  be  permanently  lost  by  others  wliich 
arc  better  entitled  to  it.     We  concede  the  likeliliood  that  u 
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temporary  loss  woiilil  he  sufFored,  but  that  it  wonlJ  bt>  pcr- 
laiinent  we  do  uut  tliiuk  ut  all  prolmMi?. 

It  is  well  kiiown  that  trdvel  li:is  its  eoQvenieiit  aatl  its 
iavorite  routCK,  iiriil  tliiit  it  cnunot  be  altogether  (liveited  from 
these  by  mere  clifupnesa  of  i-u.tea.  The  veiy  riitus  eatiili- 
lisheil  by  the  carrieia  for  travel  between  Ht.  Loiiin  and  the 
Atlantii;  cities  recogiiizud  this  fact,  for,  as  is  showu  above, 
the  less  desirable  roiites  miule  considerablj"  lower  rates  than 
others^.  It  is  also  well  kjiowti  tlrnt  frofnn-ntly  there  are  excep- 
tional reasons  for  a  travelttr  taking  a  particular  route,  though 
some  other  may  be  cheaper  anil  in  ^l*neral  luoro  eouvt-nieiit. 
I'  is  not  to  Vic  assumed  or  believed,  therefore,  that  any  cut 
made  by  one  linccoidd  have  altogether  taken  the  travel  awsy 
from  the  others.  But  if  it  did,  there  would  be  no  reason  to 
suppose  the  loss  \\  ould  be  permanent.  Travel  ia  by  iudi-. 
vidual  persons,  attracted  to  particular  routes  by  the  advaiti 
taRes  which  nt  the  time  are  offered;  and  the  effect  of  a  rate 
which  is  so  low  that  it  it*  impossible  to  muintitiu  it,  must 
immediately  or  very  soou  after  it  censes  to  be  given.  It  is 
ouly  where  the  cut  rate  is  not  too  low  to  bo  made  i)rotitable 
bj'  the  iucreaeed  busiucKB  it  may  bring  that  the  eaniers  cttn 
cxpfict  anything  more  than  a  temporary  ativantage,  since  it 
is  only  under  wui-h  circumstances  that  it  can  be  lung  contin- 
ued. And  in  the  ("iise  under  consideration  uo  one  pretends 
that  the  low  rate  which  was  reached  wmld  possibly  haTe 
been  l()n<{  maintained.  The  cut  was  obviously  a  temporary 
fXiH'dient ;  a  war  uieasui-e  to  be  rutreated  irom  when  thtt 
iiiiiiieiliate  object  was  accomplished. 

Ill  this  case,  tiieii,  if  the  several  carriers  had  not  met  tho 
cut  rati',  they  would  for  the  time  being  have  suffered  some 
hiss  of  passenger  traffic;  probably  the  major  part  of  that 
which  was  competitive  from  St.  Lonis  with  the  line  reducing 
the  rate.  There  are  no  facts  iu  possession  of  the  Commis- 
sion which  show  tlist  they  would  have  lost  anything  more. 
How  long  the  cut  rate  would  have  been  maintained  if  not 
met  wf  cannot  know,  but  it  is  not  by  any  meiuis  certain  that 
lucctiu-j;  tiie  rate  hasteued  its  withdrawiil.  If  tho  cut  began 
in  misapprehension,  the  obvious  remedy  was  to  remove  the 
misapprehension  by  friendly  cunforence :  to  retort  with  hos- 
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tile  action  was  more  likely  to  embitter  the  difficulties  than 
apeedily  to  remove  them. 

We  may  go  farther,  and  say  that  in  all  cases  where  arrange- 
mc^nts  are  broken  up*  under  which  parties  have  been  com- 
peting for  business  with  maintenance  of  reasonable  and  steady 
rates,  and  when  obviously  only  mutual  assent  can  restore  the 
former  relations,  ordinary  business  prudence  will  dictate  that 
the  first  step  taken  should  be  in  the  line  of  an  attempt  to 
l)ring  about  a  better  understanding.  Unfortunately  in  these 
cases  instead  of  being  the  first  step  it  is  very  apt  to  be  the 
last  step  thought  of ;  the  first  energies  are  devoted  to  the 
infliction  of  mutual  injuries. 

Sometimes  these  are  continued  until  the  parties  reach  the 
point  of  exhaustion ;  sometimes  their  folly  is  made  apparent 
sooner;  but  in  cases  like  the  present,  where  agreement 
express  or  implied  at  length  restores  precisely  the  state  of 
tilings  existing  before  hostilities  began,  the  intermediate  inju- 
ries are  by  the  very  restoration  shown  to  have  been  needless, 
if  not  positively  wanton. 

What  a  competitive  line  loses  by  making  an  unreasonably 
low  rate  is  not  readily  computed.  In  the  case  before  us  the 
losses  must  have  been  considerable.  These  would  include 
first,  the  direct  loss  on  tickets  sold  at  lower  rates ;  next,  the 
loss  sufl'ered  from  making  the  rates  between  intermediate 
points  and  the  same  terminals  conform  to  the  requirements 
of  section  four  of  the  Act  to  regulate  commerce.  On  a  long 
line  like  that  between  St.  Louis  and  New  York  the  losses  on 
intermediate  traffic,  if  that  section  were  observed,  would  have 
considerably  more  than  offset  all  possible  losses  that  could 
have  come  as  a  consequence  of  a  steady  observance  of  the 
through  rate.  But  the  reductions  would  not  be  restricted 
within  the  express  requirements  of  section  four,  for  rates 
must  have  some  regard  for  relative  equality,  and  the  effect 
upon  other  classes  of  tickets  than  those  issued  for  the  com- 
petitive traffic  might  have  been  very  considerable. 

Jud<2;ing  from  the  facts  before  us,  there  would  seem  to  ])e 
no  avoiding  the  conclusion  that  the  dictates  of  reasonable 
prudence  were  disregarded  by  every  one  of  the  carriers  that 
met  the  cut  rates.    The  losses  from  meeting  them,  if  the 
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otlier  recluctioDF*  were  made  wLicli  nn  observaiicc  of  the  Act 
to  regulate  uumiufcirue .  woiilil  rtjuder  uecc-twury,  must  Lave 
heen  much  griiiiter  tbau  any  wbiuli  would  have  bceo  at  all 
likely  to  result  from  maiutuiuiug  tUe  previous  iiite.  But  this 
is  not  all ;  it  witB  perfectly  apparent  from  the  first  that  tha 
only  effectual  ami  permanent  reniejy  that  the  pailieH  coald 
have  for  the  difficulty  which  liati  ariseu  was  to  come  to  a 
better  underetamliiig,  tiinl  ii  jirudeut  regard  to  their  owu 
interest  would  liave  dictated  that  the  steps  taken  should 
have  beeu  chosen  froiu  their  probable  tendemry  to  bring  it 
about.  Hostile  and  .retaliatory  actiuu  uutiiriiUy  lud  in  the 
other  direction. 

It  is  not  for  a  moment  to  be  conceded  that  any  one  of  the 
carriers  involvcil  in*tliis  controversy  uet&d  imdur  any  such 
compnUiou  as  their  agents  now  briuy  for wurd  in  order 
excuse  tbeniKelves.  The  imperative  neuessity  under  whioU' 
thcj-  claim  to  have  acted  v/as  matter  of  pure  ast4umptioi 
Some  one  of  them  voluntarily  began  to  cut  the  ratM,  and  lUI' 
tlie  rest  hasttutul  to  follow  the  esamplu,  Evury  ouu  cuuld< 
have  abstaiucd  from  doing  what  he  did,  iiml  Uuvo  i^outiiiavd 
to  obneiTe  the  established  rateH  if  he  had  not  cUoBeu  to  do 
the  contrary.  Each  one,  on  a  calculation  ot  intevpst  and  to 
the  disregard  of  everj'tbing  cIhc.  decided  not  to  do  so.  But 
when  be  cbosfi  to  take  part  iii  reducing  tho  rates,  fl«  he  had 
ai]  unquestionable  riglit  to  do,  there  was  uothiug  in  reaBOD 
or  in  tlie  nature  of  things  to  preclude  the  rednctions  being 
made  in  conforniifcy  with  the  law.  All  the  pai-ties,  however, 
I'h-cted  tlip  more  reckless  course.  Had  the  law  been  obserred 
in  tin;  makioj;  and  tiling  of  joint  rates,  the  procesis  would 
nec'i-^saiily  have  been  more  shiw  and  delilxirate,  and  the 
reductions,  it  may  be  assiimed,  would  not  hftVi?  beon  likely 
to  readi  tin;  very  low  figures  they  finally  attained.  The  dis- 
regard of  legal  requirements  was  therefore  apparently  inju- 
lious  tt)  the  (.■an-icr.s  as  well  a»  illegal,  and  not  one  of  the 
ngciits  who  took  i)art  in  this  reckless  warfare,  and  while  it 
lastinl  made  rvervthing  filwe  yield  to  the  Rupjiosed  interest 
nf  Ids  ( in]'loyi-r,  is  now  able  to  show  that  even  when  con- 
siilcnd  from  the  point  of  view  of  selfish  interest  tho  action 
ill'  took  was   excusable.     In  any   light   in  wUieb   it  may  be 
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viewed  it  deserves  to  be  designated  unwise,  and  as  coming  I 
under  the  condemuiitiou,  not  oulj  of  the  law,  but  of  selUsh  9 
policy  also.  I 

A  still  more  extraordinary  war  ia  passeiiger  rates  was  I 
found  raging  in  the  territory  west,  northwest  and  southwest  I 
of  Chicago  at  the  beginning  of  Deoemlier,  1888.  1 

The  roads  in  that  section  of  the  country  had  for  several 
mouths  been  dittagrtjeiug  over  freight  rates,  and  there  bad 
been  such  reductions  as  brought  thoni  to  very  low  figures. 
The  reductions  were  openly  made,  and  called  for  no  inter- 
veutiou  on  the  pui-t  of  the  Cummission  until  the  action  tif 
the  Chicago,  St,  Paul  it  Kausas  City  Kail  way  Co.,  in  reducing 
the  through  rates  from  Chicago  to  St.  Paul  below  those  to 
intermediate  stations,  seemed  to  deuiaTsd  its  interference. 
(See  Mutter  of  Vhicitgu,  Si.  J'auf  iJb  Kunsan  City  liy,  Co., 
^  Int.  C.  C.  Eep.  231).  For  a  considerable  time  there  was  no 
change  in  the  passenger  tariffs,  but  it  wa.'*  perhaps  inevitaVila 
that  the  difference  in  respect  to  freight  rates  should,  with  no 
great  delay,  extend  to  passenger  rates  also.  There  were 
besides  some  special  causes  for  disturbance  in  the  passenger 
traffic.  The  Wiscnnsiti  Central,  which  is  a  less  direct  line 
between  Chicago  and  St.  Paul  than  some  others,  and  cannot 
offer  equ^l  inducements  to  travelern,  claimed  the  privilege 
of  making  a  somewhat  lower  rate ;  in  other  words,  insisted 
tliat  the  other  hues  should  concede  to  it  what  is  known  on 
a  differential;  and  one  nr  two  of  the  other  lines,  which  are 
similarly  circumstanced,  were  diHwatisfied  with  their  share 
of  the  traffic  under  equal  rates,  and  showed  an  inclination 
to  make  the  like  claim.  The  differential  was  not  conceded, 
and  it  was  soon  suspected  and  charged  that  one  or  more  of 
what  were  considered  the  weaker  lines  iu  the  competition 
for  Chicago  and  St.  Paul  traffic  were  secretly  cutting  the 
rates.  The  chaise  was  denied,  biit  the  denial  was  appar- 
ently not  crethfced,  and  measures  of  retaliation  were  resoi-ted 
to  which  after  a  time  involved  all  the  roads  engaged  in  the 
passenger  traffic  between  Chicago  and  St.  Paul,  Minneapolis, 
tVmucil  Bluffs  anrl  Omaha,  and  also  those  engaged  iu  thw 
like  traffic  between  Chicago  and  St.  Louis  and  between  Chi- 
cago and  Kansas  Citj-,  with  the  exception  of  the  Illinois  Cen- 
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tral.  This  last  comnauy  is  notj  to  tbo  kuowlejge  of  the 
Commission,  charged  by  tiiij  one  with  [nirtitipatioii  in  the 
discreditiible  proceoiTirigs  which  for  a  time  took  pliice. 

Tiie  Wivr  btjtweeii  the  loadn  continuing,  anil  no  one 
appeariuf,'  iucliued  to  invite  the  intervention  of  tho  Ooinmis- 
siou,  two  of  its  memberB,-at  the  beginning  of  December,  pro- 
ceeded to  Chicago  to  inveatiyate  what  wiis  fiist  becoming  u 
public  sciiiidal. 

"When  the  ComraissionorB  arrived  iu  Chicago  they  fonud 
that  the  buwitiess  of  welhug  tickets  fur  passenger  transporta- 
tion between  the  cities  named  was  boiug  conducted  almost 
exclusively  by  ticket  bvokeiH  who  were  evidently  reaping 
enormous  profits  ont  of  it.  For  the  purpose  of  the  Kale  of 
tickets  the  city  offices  of  the  several  loadi*,  and  the  general 
offices  also,  might  idmoat  us  well  have  been  closed.  The 
brokers  sold  the  tickets,  and  they  did  this  iu  their  own  dis- 
cretion for  such  prices  as  they  could  obtain.  The  evidence 
was  abundant  that  there  was   no   uniformity  in  the  prices 

This  state  of  things  seemed  to  call  for  some  investigation 
into  the  business  of  these  brokers.  It  was  found  that  there 
were  twenty-three  offices  kept  by  theni  in  the  city  of  Chicago 
and  a  great  many  others  in  other  parts  of  the  country.  Some 
of  these  were  handsome  offices,  ptomiueutly  located,  expen- 
sively fitted  up  and  sujijiiied  with  a  force  of  clerks  exceeding 
that  required  in  the  regular  city  ticket  offices  of  the  roads. 
The  proprietors  call  themselves  "  ticket  brokers,"  and  they 
repel  the  appellation  of  "  scalpers,"  wliich  is  very  generally 
applied  to  them  by  the  public,  and  soiuetimes  by  railroad 
men.  Those  iu  the  leading  cities  of  the  countrj-  have  formed 
themselves  into  an  associution  and  interchange  business. 
One  of  the  Chicago  brokers  has  three  offices  in  that  city 
and  interests  in  offices  elsewhere,  imd  the  evidence  taken  by 
the  Commission  fairly  tended  to  show  that  his  anmial  profits 
must  exceed,  pei'haps  considerably,  the  salary  which  the 
l)eople  of  the  United  States  pay  to  their  President.  These 
great  prolits  are  a  dmin  upon  the  resources  of  the  cari-iere ; 
and  as  those  resources  are  wholly  derived  from  the  rates  and 
fares  Icviud  upon  the  public  for  services  rendered,  it  becomes 
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of  the  utmost  imiiortance  to  ascertain,  if  we  civa,  i^^hat  legiti^ 
mate  reason  there  caii  be  for  this  businei^s  estating. 

The  tjckot  "  sriilper  "  as  he  first  makes  his  appearance  in ' 
the  railroad  busiues»  appears  as  n  person  engaged  in  impos- 
ing upon  tlie  public   something   as   eviileuuo  of   a  right  to 
transportation  which  is  only  apparently  so,  and  whieh  will 
only  be  used  through  deceiving  the  conductor  n\Hm  the  train, 
or  through  the  conductor's  dishonest  or  careless  connivance. 
Tickets  not  transferable  but  which  have  ueverthelcsa  passed' 
from  the  bauds  of  the   person   to  whom  they  were  issued,  J 
tickets  limited  in  time  and  nut  made  use  of  until  the  time'  ' 
has  expired,  tickets  partly  used,  and  not  by  the  conditions 
of  issue  capable  of  further  use,  are  all  dealt  in  by  such  per- 
sons, and  it  i.s  frcijueutly  charged  that  they  are  sold  by  tirst 
(■rasing  dales  or  couditious  that  show  them  to  have  ceased 
to  be  operative.      This  sort  of   business  has   always  been  ( 
accounted  thoroughly  disreputable,  and  as  it  could  only  be'  ' 
made  pr'jfitublc   throuf^h  frauds  upon  either  the  carr 
the  purchaser  of  the  ticket^who  often  found  what  he  had 
bought  refused  on  the  train— the  Htate  legislature  in  some 
cases  interfered   and   passed   laws  which  were  designed  to 
bring  the  business  to  an  end.     The  chief  difficulty  in  the  way 
was  the  (act  that  there  were  often   valid  tickets  out  which 
for  various  reasons  wei-e  not  fully  used ;   such,  for  example,   , 
as  a  round  trip  ticket  which  had  been  used  one  way  only.   ' 
Stich  tickets,  if  not  made  n  on -transferable,  had  a  commer- 
cial value,  but   as   the  holder   might   not   know  of  persona   I 
desiring  to  use  them,  or  might  not  have  the  time  or  oppor- 
tunity to  find  suoli  persons,  lie  naturally  sold  to  any  one  who  I 
would   buy,  and   the   tifkcts  were   sufficiently  numerous   to 
tempt  persons   to   engage   in   the   [»nrchase   and   sale   as  a 
business.     The  legislature  of  Illinois  undertook  to  ovei 
the  difficulty  by  requiring  the  railroad  companies  to  redeem  J 
the  unused  part  of  a  ticket  by  paying  for  it  a  sum  equal  toj 
the  difference  between  the  price  paid  for  the  whole  ticket  1 
and  the  cost   of   a   ticket   between   the   points  for  whici 
portion  of  said  ticket  was  actually  used  ;  but  where,  as  very  J 
frequently  happened,  especially  in   the   case  of  round  trip  " 
tickets,  the  sale  was  at  a   considerable    reduction  from  the 
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reguliir  tariff,  tliu  nnnscd  portion  liad  a  pommeriial  value 
exceeiliiifj;  thu  auiu  tlie  ruilruiul  fuiiipaiiy  was  required  tn  pay 
to  redeem  it.  The  Bcalpura  tlierefort?  coiitumeil  to  buy  iiml 
to  sell,  ami  wLen  tliey  v/iive  yuilty  of  no  fr.iutl  oi'  (ii'oeption 
they  were  cither  uot  prosecuted  lor  violatiuus  of  law,  or,  if 
prosecuted,  were  uot  eouviuted,  and  tlie  law  lieoauie  u  dead- 
letter.  How  bold  these  peopW  have  at  length  become  iu 
their  disreguid  o£  nght  and  of  law  may  he  tieeu  froiu  the 
paper,  the  body  of  wliich  is  here  i-iven,  which  in  printed  form 
is  sent  to  persons  supposed  to  have  in  their  posttession 
evidences  of  a  right  to  trauspoi-tation.  The  paper  is  issued 
from  offices  of  ticket  brokers  iu  Memphis,  Teun.,  ;nnl  New 
Orleans,  La.,  uiid  with  the  oniishiuii  of  the  heading  and  sif,'- 
nature  is  as  follows  ; 

■■Dkak  Sir:— Ab  our  fiicililJea  are  such  that  wfi  van  haudla  tutorial 
Mik'Uge  atitl  Pansisj  without  risk  on  >'(>ui-  put,  dti  our  [lai-t.  or  nn  thi>  )iw-t  □>■ 
tdo  purty  that  U*  travtrHnB— it  jou  iloslrH  In  sell  your  MllenK*  W  I'uati,  by 
jdii  lUliiiH  out  the  bliuik  bolow,  w«  will  givo  you  mm  and  onn-half  (liv.) 
cjjiits  pi>r  mile  OIL  I'M>eee  or  Allti'^a  fur  any  numbur  at  inllen  on  nny 
KuUioad.  We  iinver  I'nre  to  buy  I'aaBeB  or  Mileage  luileiBa  the  blank  below 
in  properly  till eii  out,  wbii-h  Ib  to  Ineiireus  agoiual  risk.  Whun  thH  paity 
v/n  Hell  to  hap  ttiu  bItiuU  fliled  out,  be  knoira  Just  whon  to  present  hU  Piue 
or  [look  for  Po^sitgrt.  Vou  are  aware  that  most  of  tlie  Editor! ul  Jlllisagu 
iinrl  Pusses  esrirH  January  Ifit.  1881),  llierptore  If  you  have  Huythiiii,'  J"""' 
woiilil  like  t«  soil.  Homl  ll  In  Ht  once.  The  Pasaes  aiui  Booke  read  "Nf-t 
Trn  rinf era ble"— tint  you  are  avtara  that  the  Courts  have  dmiduil  that  all 
llnllroiiil  Tifketo.  Pasene,  anil  Mlloajfe  are  good  and  traiiBfarable  until  >w«L 
So  you  pan  sell  your  book  wilh  unfetj.  and  we  ean  guaranlee  you  no  trooblfi. 
Wii  refei'  vou  to  any  liuninocn  house  or  bank  where  we  are  doing  buela'«». 

"  (loplDC  you  will  Hoiid  in  your  paiw  and  whatever  mileage  you  tuay  have 
on  any  railroiul.  or  i-all  n[«in  us  pnmoiially. 

'■  W"  rimiiiii.  vpi-y  rps|ii>i'ttully  youre,"  etc. 

Tlifi  blank  which  is  ri^ferri'd  to  is  as  follows : 

"Eiidosed  ynii  will   find  Milpage  Book  No.  — ,  on  - — -  Railroad.  So.  of 

miii-s .    Whiil  .■(indtji'tni-B  srw  you  a<^ualnted  with,  and  on  wUal  Dlvi**- 

ion  do  thpy  run  tr.)ni to  — — 

Name 
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A  very  aliglit  iiisiiectioii  of  this  piijier  is  couclusive  of 
fact  tLut  it  coiiteiupluteij  frauds  upou  the  rhib'oafl  companiefli' 
to  be  nccomplishud  either  l>y  deceiving  coudnctors  or  by 
tlieir  coiinivame  ov  ucquiesceuce.  Piisses  aud  milettge  tick- 
ets are  Lelieved  to  bo  always  made  nmi-ttausfenible,  aud  are, 
therefore,  uot  salable  uuless  a  fraud  is  iuteiided.  But,  ns 
oue  of  these  brokers  told  the  CouiuiissiouerH,  a  ueiv  coudue- 
tor  Bometiiucs  cufurced  the  restrietiou  and  refused  to  permit 
any  ouo  except  the  origiual  party  to  travel  upon  the  ticket 
in  a  little  time  he  ceased  to  be  particular,  aud  the  tick< 
werL>  rei^eived  from  auy  one. 

It  might  be  rcasouably  iuft-rrrd  that  the  raihoail  managers, 
knov.'inf;  the  diKivputiilile  nature  of  tlie  buKiuess  mich  men 
are  enyayed  in  aud  tlie  injury  to  tlieir  roads  therefrom, 
would  euileavor  to  bi-ing  tile  business  to  an  end,  or  at  leant 
to  put  such  restraints  upon  it  an  a  rt^asouabb  aud  prudent 
mauagemeut  of  their  own  business  would  render  practicable. 
It  was  found,  however,  that  in  the  country  west  aud  north- 
west  of  Chicago  the  fact  was  cjuite  otiierwise.  In  some 
respects  the  railroad  business  seemed  to  be  managed  with 
special  reference  to  advancing  the  interest  i>f  tliese  persons 
a8  if  tliey  were  objects  of  consideration  who  must  be  made 
to  prosper  whether  the  roads  did  or  uot.  In  other  paiiicu- 
lars  the  methods  of  the  roads,  tliough  adopted  in  supposed 
advancement  of  their  own  interest  esi'lusively,  nevortbeleas 
tcuded  in  the  same  diructiou.  The  statement  of  a  few  facts 
will  render  this  plaiu. 

It  has  been  the  practice  of  many  railroad  companies 
instead  of  paying  nit>ney  for  adveitising  aud  other  printing, 
to  pay,  where  they  could,  in  mileage  tickets.  It  is  not  to  be 
supposed  they  expect  that  these  will  all  be  used  by  the  per- 
sons to  whom  they  are  issued,  aud  they  must,  therefore,  con- 
template their  being  sold.  If  sold,  they  naturally,  to  some 
esteut  at  least,  would  pass  to  the  hands  of  persons  making 
the  purchase  and  sale  a  business.  Mileage  tickets  are  also 
largely  soUl  by  railroad  companies  to  auy  oue  calling  for 
them,  aud  the  price  put  upou  them  is  so  much  below  the 
price  clifirged  for  other  tickets  entitling  the  bolder  to  a  correR- 
pomliug  transportation  that  a  person  desiiiug  to  take  a  shoxli 
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journey  bj-  lail  may  find  liG  can  save  mouey  by  jiurcliasing  a 
tliousand-iuilw  ticket  and  st'Iliiig  it  ut  the  eud  of  Lis  journey 
iiisteiul  of  liiiyini;  tlie  customary  ticket  for  that  journey  aloue. 
A  mileage  ticket  JHoued  willi  ii  restrictive  clause  to  oiie  per- 
sou  iiiiglit  tinw  lie  listed  fur  n  iiiimber  of  trips  by  difl'erent 
jieraons,  eiicli  one  of  Avliom  would  get  his  tntnsportiitioii  at 
s(HiietLiug  less  thjiu  the  rt^idnr  latf,  ami  in  addition  one  or 
more  biokern  would  have  a  rtiuall  protit  out  of  the  ticket  also. 
This  miiiUKi!  u£  mileage  tickets  ia  so  oiiay  aud  the  jirevoiition 
Ko  difficult,  tliat  tlif  titieatioii  Heems  a  jiertiuent  onti,  whether 
it  is  or  uot  unwise  for  thu  eoiiipuuies  to  make  so  givat  a  dif- 
ference iia  Lljey  do  between  the  niiJea^e  and  other  tickets,* 
thereby  iuvitiufi  the  purchji«e  of  the  former  tor  fraudulent  I 
u.se.  If  the  mileage  tickets  as  now  sold,  and  now  uaed  aud  | 
iibused,  can  be  afl'orded,  a  strong  iiresumption  arises  that 
with  the  aiiHseK  i-nt  off,  a  loss  rate  for  the  ordinary  tickets  . 
couhl  be  accepted  without  the  carriem  iueurrtiig  loss  tlioreliy. 
Mileage  tickets,  however,  eoidd  uot  by  themselves  afford  a 
large  source  of  income  t<)  ticket  brokers.  Other  esceptional 
tickets  are  also  used  very  exteiiHiveiy,  aud  some  of  these  the 
brokers  arc  able  to  handle  in  ways  tluit  result  in  lai^e  prof- 
its,^ Tile  carriers  west  of  Chicago  appwarto  do  a  iai^e  basi- 
iirss  ill  the  issue  of  what  they  call  excursion  tickets.  Some 
'if  these  arc  tickets  to  public  gatherings,  such  as  agi'icultural 
riiirs.  Grand  Army  gatherings,  religions  and  political  couven- 
tioiirt,  etc.,  or  they  are  tickets  tor  students  gathered  in  educa- 
tional institiitious  to  go  home  and  return  when  the  vacations 
occur.  But  the  issue  of  these  exceptional  tickets  is  uot  con- 
iined  to  Kitch  gatherings:  It  seeriis  to  be  supposed  that 
under  the  provision  in  section  22  of  the  Act  to  regidate  com- 
merce "  that  nothing  in  this  Act  shall  apply  to  the  issuance 
of  mileage,  esem-sion,  or  coQinmtation  passenger  tickets," 
tlic  companies  are  at  liberty  to  issue  almost  anything  which 
Ihey  see  tit  to  designate  an  excursion  ticket,  and  that  in  issu- 
ing it  they  are  free  from  the  obligation  to  publish  rates,  or 
"thci^wisr  observe  the  requirements  of  the  Act.  And  Laving 
th;it  liberty,  investigation  seemed  to  show  that  they  had  exer- 
cised it  on  various  excuses  and  on  all  possible  occasions. 
"Harvest  Excursion  tickets"  Lave  been  issued  for  travel  into 
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sections  where  iinpoiiiint  crops  were  coiuing  to  mtituritj  oa 
were  beiug  gathered,  an  have  tilso  holiday  esuui-sion  ticket 
and  tickets  for  pleasure  excuiwiiiiiB  of  various  soils, 
the  officera  who  issued  thuse  tickets  were  asked  for  their  deti-l 
uitiou   of   an    "  excursion   ticket,"   the^v   tor   the   most   jiai-H^ 
auswered  that  it  was  a  ti<'ket  issued  (or  a  round  tri|>  at  *1 
radnced  rate;  but  it  was  HoinetimeB  fuiiud  that  they  were  not  f 
even  round  trip  tieketH  in  the  i>riiiimrj'  sense,  fur  they  wcrn  I 
issued  for  trips  about  the  country,  not  couteiuphiting  a  return  i 
by  tlie   same  route.     The   only  chiiracteristic   feature  of  the  \ 
tickets  then  seemed  to  be  that  they  were  issued  at  a  reduced  j 
rate ;  and  if  this  fact  relieved  the  canier  from  tlie  obligations 
imposed  by  thu  Act,  it  was  easy  for  it  to  rid  itself,  so  far  A 
passenger  traffie  was  iroueemed,  from  those  obligations  alto- 
gether.    But  clearly  this  practice  was  an  abuse,  and'in  son 
particulars  au  evasion  of  the  law.     It  is  not  believed  thiit 
Congress  ever  intended  that  the  words  "  excui'sion  tickets  " 
in  the  Act  should  be  given  this  broad  and  irrespouaible  eon- 
struction. 

The  surprising  fact  to  be  mentioned  in  this  connection  in 
that  the  railroad  companies  should  lie  solicitous  or  even 
willing  to  evade  the  Act  in  this  way,  or  ho  greatly  to  stretcli 
its  construction  in  order  to  cover  doubtful  cases.  -Many  r>f 
the  so-called  excursion  tickets  are  issued  at  one  fare  for  a  | 
round  trip,  and  the  result  nt  their  being  offered  is  that  l 
numbers  of-people  buy  the  tickets  with  no  thought  of  mak-  ' 
iug  use  of  thera  for  any  micli  occasion  as  that  for  which  they, 
are  nominally  issued,  but  in  order  to  make  use  of  them  as  a. 
means  of  cutting  the  regular  rates.  If,  for  example,  au  excur- 
sion is  advertised  from  Ciiioago  to  St.  Louis  at  one  fait'  for- 
the  round  trip,  a  resident  of  St.  Louis  who  happens  to  bo  in 
Chicago,  or  any  party  having  occasion  to  pass  from  Chicagi» 
to  or  through  St.  Louis,  may  purchase  one  of  these  ticki'tw,. 
use  it  for  his  own  passage,  for  which  he  should  have  pinil 
the  regular  rate,  and  at  St.  Louis  sell  it  to  be  used  for  a  (lus. 
sage  from  St.  Louis  to  Chicago  by  some  one  else,  who  alM 
should  have  paid  the  reguhir  rate,  anil  wonid  have  done  m 
had  not  this  return  ticket  been  in  the  market.  The  road 
ithus  loses  one  fare,  and  as  aui-h  tickets  at  St.  Louis  would'  ] 
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naturally  fall  into  the  hands  of  brokers,  their  issue  tends  to 
supply  this  class  of  people  with  business.  But  the  evidence 
showed  that  the  brokers  themselves  purchase  these  tickets, 
in  blocks  of  five  or  ten,  perhaps,  at  a  time,  so  that  during 
the  time  they  are  being  sold  nominally  for  a  special  occasion, 
and  also  for  an  indefinite  period  afterwards,  the  regular 
travel  is  supplied,  not  at  the  ticket  offices  of  the  companies, 
but  at  the  offices  of  ticket  brokers.  This  class  of  tickets 
thus  becomes  a  great  demoralizer  of  rates  at  all  periods ; 
their  existence  on  the  market  is  conceded  to  be  a  gi*eat  evil. 
Nevertheless  railroad  managers,  instead  of  taking  steps  to 
reduce  the  evil  to  a  minimum,  as  they  might  naturally  be 
expected  to  do,  seem  more  inclined  to  multiply  excuses  for 
issuing  them,  and  to  embrace  all  possible  occasions.  Com- 
monly the  tickets  are  issued  on  conditions  which  to  a  large 
extent  would  preclude  the  abuses  if  the  conditions  were  rig- 
idly enforced,  but  the  great  disparity  between  the  excursion 
and  the  normal  rates  would  naturally  lead  to  the  taking  of 
risks,  and  would  invite  falsehood  and  equivocation  to  secure 
the  acceptance  of  the  excursion  tickets  by  conductors  if 
strict  enforcement  of  conditions  were  attempted. 

The  Commission  cannot  believe  that  the  railroad  compa- 
nies are  consulting  their  true  interest  in  perpetrating  this 
condition  of  things.  Many  of  the  tickets  as  has  already 
Ix^en  intimated,  are  not  believed  to.be  excursion  tickets  in 
any  proper  sense.  But  if  they  were  properly  such,  and  the 
rij^ht  to  issue  them  were  undoubted,  the  duty  to  provide 
against  the  abuses  practiced  by  means  of  them  would  seem 
to  be  clear.  The  abuses  are  seen  to  be  facilitated  and 
increased  by  the  great  difierence  made  in  price  between  these 
and  the  ordinary  tickets,  and  the  question  again  arises  as  in 
tlie  case  of  mileage  tickets  whether  this  difference  cannot 
]M*udenth'  be  reduced,  perhaps  by  some  increase  on  the  one 
side,  and  a  corresponding  reduction  on  the  other.  At  the 
same  time  the  carriers  ought  to  give  thought  to  the  devising 
of  a  scheme  for  the  redemption  by  themselves  of  the  unused 
]iortions  of  tickets.  A  scheme  for  that  purpose  ought  cer- 
tainly to  be  possible,  and  if  possible  ought  to  be  devised  and 
j)ut  in  force  without  delay. 
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But  we  have  not  as  yet  eiiumeratei.1  all  the  improper 
sources  of  income  of  the  ticket  brokers.  Iniltietl  it  is  uot 
probable  that  the  large  mimber  now  prosperiuy  ou  ruilroud 
revennos  could  make  a  liviuf;  ut  all  if  they  were  not  ilirciitly 
aided  by  the  railroad  oQiiiiilri.  It  Heems  to  be  almoHt  a 
matter  of  course  that  when  a  war  of  rates  begius,  regular 
tickets  »hall  be  put  iii  the  haod»  of  the  brokers  to  be  sold  at 
such  cut  rate  as  shall  be  agreed  upon.  Duriny  the  hist  fall 
it  was  well  known  that  the  ruud&  leading  out  of  Chicago 
had  done  this  to  a  very  large  ciiteut.  The  rates  were  thereby 
tut  between  Chicago,  St.  Louis  and  Kansas  City,  and  also 
between  Chicago  and  the  cities  to  the  northwest,  nearly  one- 
half.  The  war  carried  on  in  part  by  this  means  nearly 
broke  up  the  Western  States  Punsenger  Aseociatiou  and  by 
November  the  niads  seemed  to  be  all  tending  to  a  condition 
of  eshaustioD. 

EfToi'ts  were  made  to  bi-t]i<x  this  state  of  tilings  to  an  end, 
and  in  the  last  week  in  November  representatives  of  the 
roads  came  together  and  made  under  oath  a  report  of  the 
number  of  tickets  thus  put  into  the  hands  of  brokers  and 
still  remaining  ont.  Tho  whole  number  was  then  found  to 
iw  about  twelve  thousand.  Quite  a  number,  however,  had 
been  recalled  from  the  brokers  before  the  report  was  made, 
but  how  many  was  not  reported  and  not  known.  A  gentle- 
man having  considerable  expi>rt  kunwledge  testified  that  in 
bis  opinion  the  number'  then  out  would  sujiply  the  market 
about  three  months.  He  had  uirtde  investigation  as  to  the 
prices  at  which  the  tickets  had  been  put  into  the  hands  of 
brokers,  and  gave  the  result  of  his  investigation  as  follows  : 
The  tickets  reading  over  lines  from  Cliicago  to  Council  BlafTs 
would  average  a  rate  of  $8.10  as  against  a  tariff  rate  of 
$12.50;  those  over  lines  to  Minneapolis  and  St.  Paul  would 
average  fii-st  class  $6.60  as  against  a  tariff  rate  of  $11.50 
aud  second  class  $4.67  as  against  a  tariff  rate  of  $9.00 ;  those 
over  lines  to  Kansas  City  and  Atchison  would  average  $6.42 
and  $7.00  respectively  as  against  a  tariff  rate  of  $12.50; 
and  those  over  lines  leading  to  St.  Louis  would  average 
S5.00  as  against  a  tariff  rate  of  $7.50.  Borne  of  the  roads 
"  protected  themselves"  against  the  action  of  othei-s — to  use  a 
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favorite  expression— by  supplying  tlie  brokers  horn  tliiy  to 
(lay  with  tickets  to  be  sokl  at  wliat  ivere  believed  to  be  the 
tiuiTent  rates ;  in  that  ivay  esciipin[:;  being  caught  with  any 
eoosiderable  number  ont.  When  that  method  was  adopted, 
the  broker  would  be  allowed  tut  a  "  comniissiou"  a  sum 
measured  by  the  difference  between  the  cut  aud  the  tariff 
rate — which  might  be  two,  three  or  four  dollars  or  more. 
One  company  at  least  put  tickets  into  the  hands  of  brokers  to 
be  accounted  for  weekly,  after  deducting  the  allowances. 
But  the  allowances  were  not  restricted  to  brokers;  they  werii 
made  to  othcra  who  brouyht  purchasei-s  of  tickets  to  the 
regular  offices,  aud  the  purchiiser  by  taking  a  friend  along 
with  him  could  have  had  un  difficulty  in  obtaining  the  allow- 
ance himself;  in  other  words,  in  obtaining  a  rebate. 

This  was  done  in  the  face  of  the  ijrovision  of  section  6  of 
the  Act,  which  explicitly  provides  that  when  any  common 
carrier  shall  have  established  and  ])ublished  its  tariff  of 
fares  it  shall  be  unlawful  for  it  to  "  charge,  demand,  collect 
or  receive  from  any  person  or  persons  a  greater  or  le/is  com- 
pensation »  *  •  than  is  specified  in  such  publiahed 
Kcheilule  of  nitew,  fares  and  charges  as  may  at  any  time  bo 
in  force." 

And  alwo  it  was  done  in  entire  lUsregard  of  section  2  of  tho 
Act,  which  prohibits  unjust  disciiminatiou,  aud  detines  it  as 
charging  to  one  person  a  greater  or  less  sum  than  is  charged 
to  another  for  a  likp  Kervice  in  the  transportatioii  of  passen- 
Hors  or  property,  under  substantially  similar  circumbtano^s 
and  conditions. 

In  respect  to  all  these  remarkable  performances  one  thing 
lan  be  said  to  the  credit  nf  the  railroad'agents:  they  made 
no  attempt  to  conceal  from  the  Commission  what  they  had 
done  but  exposed  their  folly  freely,  and  in  general  admitted 
that  it  was  folly.  In  one  case,  but  only  one,  an  agent  who 
had  testified  in  part  was  instructed  by  counsel  not  to  appear  ' 
fiirtlier  unless  counsel  was  present  to  protect  him  against 
admissions  of  cnminality.  The  precaution  was  wholly  need- 
less in  his  case  as  the  fact  was  sufficiently  brought  out  in  the 
testimony  of  others;  as  it  was  al.-*o  again  when  it  became 
necessary-  for  the  principal  to  resort  to  legal  proceeding  in 
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onlor  to  get  back   from   tLo   sapposeil   friendly  broker  tlifl 
tickets  contided  to  him. 

Of  course  some  legal  ttliield  was  needed  for  tboso  dcidiugs  1 
with  brokei'H,  aud  it  was  supposed  to  be  found  in  tlie  right  to  .1 
pay  eommissious.     One  railroad  manager  in  a  communioa- 
tiou  on  the  subject,  addressed  to  a  member  of  the  Commis- 
»iou,  expressed  views  whit'b   muy  perhaps   be  taken  as  the   ' 
same  with  those  held  by  others.     He  said  : 

"  lu  thinking  over  what  iras  saiii  yesterday  aftonioon  In  regaril  to  thii 
paeeenger  sltuatlciri  tiniuiig  Ihp  wusteni  roails,  It  I  rernnmbur  rightly,  It  wiis 
UK^ltly  assumed  hy  all  Ihitt  ttip  ptoi^ljig  of  tl(.'l{i^ts  in  the  scalpeii;'  hands  am) 
payiiifta  eomnilsalon  to  them  Cor  their  stile.  mt«  llloKal,  and  I  think  yoii 
Kava  an  explIuU  oplulou  to  thla  elTuct.  .But  on  renectioo  it  a-ppeors  to  ma 
thut  we  perhaps  arrived  at  this  conuliielon  too  hastily.  Is  it  [llt^iil  for  uny 
road  to  remutieriLie  uny  i^^eiioy  Tor  Holling  Ita  tickets  that  it  iiiny  choose,  by 
[mying  a  eoniniUsion  oij  each  and  every  tieket  sold?  If  th!a  may  be  don* 
la  there  any  practical  way  of  putting  n  limit  on  the  else  of  theoonimlesion? 
Miiiiy  things  entnr  Into  the  ex[ieiiM«  of  malntDlnhig  a  Ueket  oCHce,  for 
oiainple :  the  rent  of  a  well  Hituatuti  oDluij  in  a  large  city  ie  of  noueesity 
high.  The  otnoe  must  bo  kopt  pleasant  and  attractive  tor  the  public.  L'our. 
ternus  itnd  Bkitlful  BtlenilnniHt  miist  he  secnired.  All  of  these  things  <<08t 
money.  At  their  r^^lar  ticket  oUloiis  Ihf  railroads  pay  these  expenses 
Uientselves.  putting  their  men  on  ii  ^alaiy,  but  at  the  uiitsldu  uQIum,  ot 
t  Joket  hrokere  or  sualp4>rs  sa  they  are  called,  all  those  tTicpuusus  are  paid  by 
tlio  proprietor  of  the  oBlcn,  t^e  railrvuul  reimburshig  him  onoo  (or  all  by  tho 
payment  of  a  cominissio]]." 

This  presentation  ot  exi-nse  has  a  certain  air  of  platiaibility, 
and  one  almost  feels  as  be  iHinisos  it,  that  the  siiaJper  imittt 
somehow  be  doing  the  railroad  company  a  great  favor  by 
living  upon  its  reveniteH,  and  by  kpepiug  an  office  tor  til" 
(•xhibition  of  courteous  deportment  to  the  public.  "We  shall 
certainly  make  no  mistake  in  asHUmiu<j  that  for  that  part  of 
his  business  which  consists  in  the  stale  of  tickets  which  are  to 
be  made  use  of  by  fraud  and  triokery,  he  needs  "  ccnrteous 
and  skillful  attendance"  if  he  is  to  be  8^Iccen«^aL  Coiirtesv 
and  skill  we  ean  well  believe  have  a  marketable  value  in  the 
offices  of  this  class  of  persons  beyond  what  they  have  in 
most  others. 

But  we  discover  in  this  communication  what  we  often  meet 
■with  when  parties  are  tletected  in  tlie  old  abuses :  they 
indulge  their  passions  fii'st,  and  look  about  afterwards  for 
some  legal  pretence  which  they  can  plausibly  put  forward  as' 
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a  protectiou.  Tlie  jireteiise  in  this  case  was  a  very  shallow 
ciue.  The  CommiBsiouera  asked  seveinl  expertM,  wliu  were 
lirouglit  before  them  for  the  piirpost*'  of  giving  evideucL',  what 
wDutd.be  a.  reusuualile  com  mission  to  allow  on  tlie  sale  of 
tifketa,  and  not  one  of  them  nituied  an  aUowani^e  exceeding 
ten  per  cent.  "VVheu  more  tbau  that  is  allowed,  thfrefore,  we 
must  assume  that  the  allowance  in  made  for  some  other  par- 
potie  than  to  make  payment  for  services,  Whatever  namo 
shall  lie  given  to  the  purpose  it  is  clear  that  an  evasion  of 
tin;  law  which  reqirires  tickets  to  be  sold  at  a  nuiform  rate  is 
intended.  The  broker  is  eS])ect(5ii  to  sell  at  less  than  the 
regular  rate,  and  lie  would  not  make  nal&s  unless  he  did. 

The  Coiomissionera  also  im|uireil  of  the  experts  whether 
in  their  opinion  if  all  the  eompauies  allowed  commissions 
equally  any  one  of  them  would  receive  benefit  therefrom,  and 
with  one  exception  they  anaweved  No,  and  that  the  payment 
of  tommisaiuns  is  unjust itiabh'.  Tht-  one  exception  was  a 
ticket  agent  who  declared  that  the  brokers  would  push  hiti 
tickets  and  not  those  of  other  roads  even  when  acting  for  all, 
and  at  the  same  uommissiou.  An  this  would  manifestly  be 
diKlionest,  we  may  say  that  the  testimony  against  commissions 
wAti  unanimous,  and  that  tlipy  constitute  an  uuwarrantablo 
dniin  upon  the  corporate  resources. 

One  of  the  extraordinary  facts  connected  with  such  rate 
w:irs  has  already  been  noticed  in  the  preceding  part  of  this 
piipcr;  namely,  that  the  parties  engaged  in  them  know  from 
till-  first  that  they  cannot  continue  indefinitely,  and  n)ust  fin- 
ally be  settled  on  aome  basis  which  includes  rates  mutually 
accepted  or  acquiesced  in.  Nevertheless,  the  attem])t  of  a 
I'rii'ndly  understanding  is  very  apt  not  to  be  made  until  after, 
liii-iL  periml  more  or  Ifss  protracted,  thn  carriers  have  inflieteil 
tunhi.il  injuries.  The  blows  must  conic  first  and  attempts  at 
ii'asun  be  made  later.  In  this  case  th»  Wisconsin  Central 
wa^^  charged  with  cutting  the  rates  in  nriltir  to  obtain  a  diffcr- 
tiifiid.  The  charge  was  denied,  the  denial  was  not  credited, 
aiul  other  roads  inHt<*ad  of  causing  an  investitration  to  be 
made,  jiroccpdetl  to  cut  the  rates  themselves.  Now  the  cnt- 
tin;;  of  rates  woulil  have  no  value  whatever  except  to  show 
til  it  the  dillcrcntial  would  uot  be  conceded  ;  and  one  would 
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suppose  that  this  determination  might  be  manifest  in  some 
way  wliieh  would  be  a  good  deal  less  destructive.  But  even 
if  a  cutting  of  rates  below  what  it  would  be  reasonable  to 
charge  were  found  to  be  necessary,  there?  can  be  no  excuse 
for  a  carrier  making  it  a  first  resort ;  it  should  manifestly  be 
resorted  to  only  after  other  means  of  redress  had  been  tried 
and  had  proved  inefltectual. 

But  w^iat  is  specially  inexcusable,  is  the  enlistment  of  the 
ticket  brokers  and  of  other  cnitsiders  in  the  war  which  is  thus 
inaugurated.  In  all  that  has  been  said  thus  far  about  ticket 
brokers,  only  the  most  responsible  portion  of  them  is  spoken 
of ;  the  portion  composing  tlit*  American  Ticket  Brokers'  Asso- 
ciation. These  persons,  as  has  been  said  already,  repel  the 
appellation  **  scalper,"  and  apply  it  themselves  to  irresponsi- 
ble parties  whom  the  Association  will  not  receive  as  mem- 
bers. AVhether  this  is  for  anv  other  reason  than  the  want  of 
such  pecuniary  responsil)ility  as  will  rendt*r  it  safe  to  do  busi- 
ness with  them,  the  Commission  is  not  advised,  nor  for  tlie 
])urposes  of  this  paper  is  it  at  all  important.  The  fact — 
wdiich  is  all  we  care  to  mention  here — is  that  besides  the 
brokers  who  compose  the  Association,  then?  arc  also  less  rej)- 
utable  scalpers  and  runners  who  all  find  their  profit  in  the? 
fray.  Why  is  it  that,  when  tlie  managers  can  not  come  to  an 
fijjjreement  by  tliemselves,  tlH>v  enlist  and  subsidise  all  thesi* 
])arties,  and  give  them  standing  and  strength  which  enables 
them  to  prey  upon  the  roads  at  other  times,  instead  of  calling 
in  the  chjiirman  of  some  of  the  railroad  associations,  or  some 
other  party  mutually  trusted  and  relied  upon,  or,  if  a  violation 
of  law  is  supp(^S(Ml  to  have  been  committed,  bringing  it  to  tlie 
notice  of  the  Commission  (u*  of  the  courts,  is  a  question  to 
which  no  one  has  attempted  an  answer.  And  why  especially 
the  roads  should  engage  in  the  course  of  action  above  des- 
cribed, which  is  at  once  harmful  to  themselves  and  an  eva- 
sion of  the  law,  when  a  strict  o})servance  of  the  law  in  the 
making  and  ])ublishing  of  rates  would  to  a  large  extent  have 
])r()tccted  tlu»m,  is  ecpially  unex])lained.  These  are  (piestions 
which  are  Ix^toming  of  vital  interest  to  the  stockholders  in 
the  roads.  The  Commission  has  failed  to  obtain  satisfactory 
answer  to  either  of  them. 
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It  mnr  Ix'  uuid  lu  this  case  ou  behalf  of  the  roailB  whiuh 
met  the  wii[)iJOsi'il  uiit  of  the  "Wisconsin  Central,  that  if  thu 
cut  bad  nut  hvcu  met,  it  would  hiive  estnbbuhed  iu  fiivor  of 
that  compiiny  the  iliiTereutial  deuinnded.  Thie  excuse  iu 
pliiUBible,  und  Ih  jierhups  us  good  nu  oue  as  ciiu  be  suggested 
for  suuh  u  euHe.  Bnt  it  does  uot  uuswer  the  objectiou  thiU 
the  cut  is  tnnde  as  the  first  resort  instead  of  tho  liitit,  an,  if 
made  at  all,  it  should  he.  ^or  dues  it  couatitute  a  defeuse  for 
resorting  to  tlie  brokers  insteiKl  of  muking  tho  eut  nitc  the 
open  and  iiiililtshtnl  rate  us  it  should  bt*. 

The  CommisiiouBrs  wore  not  informed  by  any  of  the  war- 
ing roiids  thnt  thej  were  pushed  into  the  struggle  by  lowil 
inti^rests.  How  suuh  interests  may  operutu  to  inllneuce  car- 
riers euguged  in  sueli  a  warfare  uiuy  l>e  understood  from  the 
following  telegram  sent  uud  reueivod  on  Demtiuber  lOfcli. 

'•  Skiux  CiTT,  Dbp.  10,  1888.      J 
'■  A.  II.  n*NSim.  IlllnolB  Central  Hallway:  " 

■■  Kodii:'i-i|  piiBSMjtijter  rattw  Btill  coiitiuuc  bntwewn  C'hicngd  anJ  St.  Pnnli 
also  bi9twi'i>ii  Omaika,  KaiisM  City  aiid  Cli[i»(;n.  Wh»l  Is  tlin  KiatUr  tfilh 
thit  IHIiiiM-i  ('•■iitraJf  Arfl  yoii  willing  losnoal]  Tavora  gii  to  thi-so  ulliiir 
liicles,  aiiJ  triivcl  atiJ  Inisinuas  go  to  thaiu  whllu  Sloui  t'ity  in  tiogloctwd  ? 
Wt9  cauiicit  midorataiid  why  you  sttuid  idly  by  utid4ir  IheiHi  i^irL'unislanctos." 

The  matti'r  with  the  Illinois  Central  was  timt  it  was  doiun 
exuctly  wliixt  it  ought  to  dowheu  it  thus  stood  "idly  by,"  and 
deuliue-l  til  take  p:irt  in  a  disreputable  struggle.  It  was  :iot 
respoiit^ililt'  for  the  injury  which  any  town  miglit  suffer  by 
reason  i  if  tlii'  niisL-ondnet  of  others.  It  is  no  doubt  the  ciiw, 
howevor,  that  loi-id  appeals  like  this  are  sometimes  yield*'d 
to  when  thny  ought  not  to  be.  In  fact,  it  requires  some  ftou- 
sideralilo  iirmnes.s  to  resist  theui.  The  Illinnis  Ceutnil  i«  t*i 
be  (■(nuinL-nded  tor  its  reHistance  in  this  instance. 

Tho  Side  iif  tifkets  at  reduL-ed  rates  through  brokers  whiln 
the  rej^iiliir  vnU-s  are  nominally  sustiuned,  almost  necessarily 
ri'sults  in  :i  violation  of  the  npiiit,  if  not  of  the  letter,  of  thi» 
Long  anil  Short  Haul  Clause  of  the  At-t  to  regulate  com- 
nieree.  For  some  considerable  time  it  must  have  lie«n  pos- 
sible to  buy  tiiikets  from  Chicago  to  Minuesota  cities  at  rat«*s 
less  than  til''  open  rates  lo  some  of  tin*  internn-diate  stntionfl. 
If,  (luring  that  timti,  there  wore  any  puicliiison  of  tieketK  at 
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tlio  Open  rates  to  suoh  intermGdiiite  statioDs,  the  Act  was  viu-"' 
latoil.     If  there  were  no  such  pilrciiaaes,  it  must  liave  Iieen' 
because  all  wlio  had  occasion  to  make  use  of  the  tickets  kuew ' 
they  could  procure  the  through  tickets  for  a  U'ss  price,  and ^ 
went  to  the  brokers  and  procured  aud  used  them.     Biit  ifrfl 
would   be  very  remarkable  if  all  persons  who  wauted  such 
tickets  were  possesaed  of  this  knowledge  and  acted  upon  it; 
we  may,  indeed,  fairly  consider  it  incredible.     Large  cliiBses 
of  people  who  are  steadily  employed  at  regular  lalior,  and 
wlm  have  little  time  for  either  reading  or  gossip,  if  they  had 
occasion  to  make  a  journey  would  be  altogether  unlikely  to 
know  of  these  chances  to  obtain  cut  rates,  and  would  buy 
tiii'ir  tickets  at  the  regular  offices,  thus  losing  the  benefit  of 
the  reductions  which  others,  better  informed,  but  also  better 
able  to  pay,  would  obtain.     This  is  a  common  result  of  rate 
wars ;  there  is  no  equalizing  the  benetits  of  the  reductions 
while  they  continue,  and  the  jiarties  who  chiefly  itppropriate 
tliem  are  those  having  large  interests  in  transportation,  and 
others  who  habituiilly  are  on  the  lookout  for  special  opportu- 
nities and  advantages. 

Two  facts  which  the  managers  engaged  in  these  transac- 
tions do  not  seem  to  have  cousitlered  it  may  be  well  for  them 
to  give  some  attention  to. 

The  first  of  these  is,  that  by  their  conduct  they  are  admit* 
tins  that  the  price  they  consent  to  receive  for  their  tickets; 
from  brokers  and  others  is  a  fair  price  and  a  reasonable  com- 
pensation for  their  sen'ices.  If  such  transactions  continue 
the  Commission  may  feel  obliged  to  take  notice  of  and  act 
upon  this  admission;  and  should  the  open  rate  be  reduced 
in  consequence,  the  difficulty  in  getting  biu;k  to  tlie  old  rates 
might  be  much  more  serious  than  it  is  when  the  roads  make 
the  reductions  themselves. 

The  second  is  that  tliey  aiv  at  the  sivnie  time  creating  a 
puV>lic  opinion  and  belief  that  the  regidar  open  rates  are 
higher  than  they  ought  to  be.  If  the  opinion  is  enoneoua 
but  nevertheless  results  in  legislation  injurious  to  the  roads. 
the  owners  of  stocks  have  their  servants  who  have  been  put 
in  charge  of  the  roads  to  thank  for  it.  It  may  be  qiute  worth 
tlio  while  of  the  stockholders  to  consider  whether  it  would 
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not  be  wisii  to  insist  that  these  sorvnutn  shall  pive  more  atteit- 
tioii  to  obeying  tho  law  ami  IfHs  to  coutrivaiices  whereby 
they  may  evade  it.  The  Art  to  regulate  eomtncrce  is,  on  the 
wliule,  eonservative  an<i  benetieial,  anil  its  most  rigoroaa  pro- 
visions cauiiot  intlict  upon  the  t.-umert<  subject  to  it  so  uineh 
juischief  an  the  mauagerti  voliiulaniy  bring  upon  thein  by 
resorting  to  the  ohl  abusea  in  these  rate  -wars.  • 

In  ^iew  of  the  facts  above  stated,  nnil  of  facts  soniewbattj 
tiimihvr  coming  to  the  attention  of  tliu  CoiumiHsion  from  other 
jiiirts  of  the  eonutry,  tVie  CoiumisHioii  ft*els  eonstrainetl  to 
reiommenti  that  the  Act  to  iegiilate  commerce  bo  so  amended 


Fh-fit,  To  define  what  shall  be  eonsidpred  exenrsioD  Bnd 
commutation  tickets,  and  to  mr  reatiict  their  -issne  in  inter- 
state commerce  as  to  prevent  tlie  aVtiises  now  so  common. 

•SVn«'i',  To  prohibit  all  paym*>nt  of  cuiu  missions  on  the  salft 
of  tiekets  for  the  transportation  i>(  persons  by  railroad  iu, 
iutevatate  commerce,  and  ail  suli'  <if  such  tiukets  except  by 
the  regular  agents  of  the  earrii  is. 


ThinJ,  To  require  the  carriern  io.provide  for  the  speedy 
aij(l  convenient  redemption  of  the  whole  or  any  parts  or  cou- 
]niits  of  any  ticket  or  tickets  which  they  may  have  sold,  as 
tht>  purchaser  for  any  reason  has  nut  used  and  does  not 
desire  to  use,  at  n  rate  which  shall  \m  equal  to  the  differenctt 
bttweenthe  price  paid  for  the  whole  ticket  and  the  cost  of 
!i  ticket  between  the  points  for  which  the  proportion  of  said 
ticket  was  actually  usoil, 

The  Commission  also  deem  it  proper  in  this  i-nnnection  to 
vepcat  what  it  has  said  in  its  second  annual  report,  that  the 
]inivision  in  the  Act  toregidate  commerce  a^^ainst  the  sudden 
riiising  of  rates  witlimtt  notice  ought  to  be  clearly  matlw 
iipplicable  to  rates  jointly  made  by  two  or  more  carriers,  and 
Unit  notice  of  iutentiim  to  rediu-e  any  rate  wliioli  any  carrier 
Miibject  to  the  Act  makes  or  joins  in  making,  ou^ht  to  be 
r>i)uired  to  be  given  a  specified  numlier  of  days  before  the 
reduction  shoald  have  effect. 
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Group  raters  may  be  properly  made  from  a  large  number  of  mines  composing 
a  coal  mirjing  district  extending  a<.*ro»s  the  Stat<»  of  Illinois,  to  points  in 
Western  Wisconsin,  Minnesota  and  Dakota,  the  distance  from  ea<rh 
part  of  tlio  group  by  some  route  being  substantially  a  fair  equivalent  of 
the  distancje  from  other  parts,  and  the  commercial  necessities  being 
subtantially  the  same  for  all. 

The  group  rate  so  established  is  properly  extended  to  coal  shipped  to  the 
same  torritorj-  l<K-ally  from  Chicago,  no  lower  rate  being  possible  on 
account  of  thc^  operation  of  the  fourth  section  of  the  Act,  some  of  the 
lines  passing  through  tiie  mining  district  en  n/uU  from  Chicago  to  tlie 
points  of  distribution. 

Through  rates  by  way  of  Chicago  to  the  same  territory  from  mines  in  the 
ejistern  part  of  the  group  are  ne<*essarily  made  the  same  with  the  group 
rales  established  on  otiier  rout<j8  from  the  same  vi(rinity,  and  th«^ir 
disf;onliriuanc(^  would  simply  leave  the  market  open  to  the  product  of 
othi^r  Illinois  min««  at  i\\\y  same  transportation  charg«\ 

Under  the  exceptional  circumstances  n»quirlng  such  through  rates,  shippers 
locally  from  Chicago  of  Ohio  and  Pennsylvania  coal  camiot  justly  insist 
upon  rates  no  higher  than  the  division  of  such  through  rate  which  apper- 
tains to  the  lines  running  northwest  from  that  city.  theciix»um8tancf*K 
under  wincli  the  through  rate  is  made  being  such  that  it  cannot  be 
diffjTently  adjusted. 

The  question  of  relative  injustice  must  be  viewed  upon  broader  grounds 
than  a  mere  l>alancing  of  one  rate  against  another.  A  reduction  which 
will  thrt»w  into  confusion  an  adjustment  of  rates  over  a  large  section  of 
country  which  are  not  claimed  te  be  unreasonable  of  themselves,  should 
not  be  required  without  a  clear  right  thereto  exists  under  some  dirw^t 
provision  of  the  law. 

A  reduction  of  the  rates  on  local  shipments  from  Chicago  to  the  proportion 
re<?eived  by  the  northwestern  linos  uj>on  the  division  of  the  through  rate>» 
aforesaid,  would  involve  either  a  general  reduction  from  the  entiro 
group  under  the  short  haul  clause  of  the  law,  or  an  abandonment  by 
defendant  of  the  through  rates  In  question,  neither  of  which  would 
benefit  complainant,  while  both  would  do  great  Injury  to  all  oth«r 
interests.  Under  such  circumstances  the  preference  is  not  undue  nor 
is  the  advantage  com[)lained  of  unreasonable. 

Stnith  c&  Pence,  for  Couiplaiuaiit. 
11^.  C.  Goudy,  for  Defendant. 

IIEPOIIT   AND   OriNION   OF  THE   COMMISSION. 
Walk  va\ ,  (\>in  m  /V-.v  'utner  : 

Tlio  c<)in})]}iinjint  i^  a  coal  donlt^r  who  resides  at  Cliicapco 
and  owns  mines  of  soft  coal  in  Ohio  and  Pennsylvania.     He 
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distributes  a  portion  of  llit>  coal  produc-eJ  at  said  mines 
tlirougli  C'liii'tigo  into  WiKconsiu,  Miiiui^sotn.  and  DukutH, 
Other  tioa!  di'iilerp  are  Himilavly  Kitiiiited,  Tim  pmdiK't  iij 
qiiestiou  in  known  iis  Hot-kin^  Viillej  iiud  Pittshuij^li  troal. 

Tbe  mte  charged  on  tlio  Hmkiajj;  YuIIey  uoiil  from  the 
inineK  to  Ciiic-tigo,  about  four  Luiidrvd  itiilub,  is  two  dollaxx  ; 
on  tlie  Pittsburgh  coal  it  is  from  ten  to  twonty-tive  tieuts 
more,  Tliis  coal  is  of  a  better  quality  and  commnnds  a 
bighci'  price  than  coal  produced  from  uiiues  in  Illinoin;  it 
is  also  mined  somewhat  cheaper  than  Ulinoia  coal;  it  briugH 
in  Cliicago  from  »3.10  to  $3.H5  per  hm,  while  tlie  Illinoist 
eonl  in  Hold  at  from  $1.7.')  to  $'ji.OU  per  ton,  or  about  $1.3t> 
less  than  Hocking  Valley  and  Pittsburgh  coal. 

The  lines  which  carry  Ohio  and  Feuusylv&nia  coal  from 
Chicago  to  tlie  north-wcBt  do  not  jiro-rato  or  make  joint 
tariff:^  of  any  uHtiire  thereon  with  th«>  linos  that  bring  it  frqni 
the  mint's  to  Chicago,  but  treat  the  tra»3i>ortatioM  of  coal 
from  Chicago  hh  an  independent  sliipment;  an  exi-eption  to 
this  practice  osUts  in  shlpuients  to  Milwankoe  and  points 
between  Chicago  and  Milwaukee,  whore  the  rate  from  Ohio 
and  Pennsjlvania  is  made  the  same  as  tho  nito  tti  Chicago 
by  reason  of  Lake  competition  ;  tlie  Chicago,  St.  Paul  and 
Kansas  City  roiul  is  also  iiu  I'lceeptiiui  anil  unites  with  the 
Eastern  lines  in  joint  tariffs  iipon  soft  coal  produced  from 
the  Ohio  and  Pennsylvania  mines;  this  road  operates  a  line 
from  Chicago  to  St.  Paul,  but  witli  very  few  if  any  brancheH 
and  not  reaching  a  very  extensive  district  of  distribution  in 
the  tciTitory  in  question. 

The  defendant  reaches  a  huge  number  of  points  ii>  Wis- 
consin, Minnesota  nnd  Dakota,  to  which  it  lias  issued  a  tariff 
on  soft  coal  from  Chicago ;  other  lines  interested  in  the 
traffic,  b^-  agreement,  make  the  same  rates  into  the  same 
territory;  the  rate  to  8t.  Paul  may  l>e  taken  na  an  illustra- 
tion, and  is  $1.7.5  for  about  four  hundred  miles.  Thern  are 
several  lines  besides  tbe  defendant  which  lead  from  Chicago 
to  St.  Paid  and  other  points  in  the  said  territory  of  distribu- 
tion ;  one  is  formed  by  tlie  Chicago,  Burlington  and  Quiucy 
in  connection  with  the  Chicago,  Burlington  and  Northern; 
anotlier  hv  the  Cliicngo,  Rock  Island  and  Pacific  in  connec- 
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tion  with  tlie  MiuueajKiliK  uiul  St.  Lmiis ;   otLeis  are  tlld^ 
Cliiciigo,  Milwiiuki-e  A  ISt.  Piinl,  tlia  Wisi'oiisiu  CeiitrRl,  aaAl 
tbe  Chicago,  Ht.  Ptuil  nnd  KaiinaB  Citj  aliove  mentioned.     Altl 
ucct-'pt  the  traiBt!  of  wliidi  coiiiplaiuaiit'K  liUBiiiess  is  a  vepre- 
aeutiitive,  ami  issur  taritt's  aimouuuiiis  rates  tlierefor.     The 
Burlington  and  thti  Rock  Isimul  linen  start  from  ChifRf^o  in  6 
direction  suntli  of  weet  and  jwisk  through  vaiioun  coal  proiluo-  _ 
iug  regions   in  lihuoirt.      In  Bnppl_viiJ{^   coal   to  Miunesotrt, 
Dtikota,  Western  Wisconwn  and  Northern  Iowa  these  linefl 
are  t-ontvolled  liy  tlip  openition  of  the  fourth  section  or  short 
hdul  flause  of  the  Act  to  i-ppiilate  commPtce  in  this  resppot; 
viz :  that  the  rate  established  on  soft  coal  from  Chicago  (Ohio 
and   Ppmisylvanin    coal,   eti-.)   cannot  be   exceeded    in  the  ■ 
charges  ivhitdi  they  make  to  the  same  points  of  distribution  rm 
Illinois  coid  which  in  mined  aloDfi  their  lines.   For  esample,  if 
they  establinh  a  rate  ol  $1.75  on  soft  coal  from  Cliicago  to  Ht. 
Pan!,  thosti   roads  cannot   laMfully  make  any  greater  rate  to 
the  name  place  fi-oni  mines  nt   La  Sallo  and  other  points  in 
Illinois  through  which  thpy  mn.     The  defendant  (the  Chi- 
capo  &  North-WcKtern  Railway)  and  other  lines  not  similarly 
situated  to  the  Rock  Inland  and  Burlington  lines  miglit  bo 
able  to  charge  a  higher  rate  on  coal  from  Eliuois  mines  thun 
from  Chicago,  lint   as   usual    the   lines  which   by  reason  of 
dititance  or  otherwise  make  tlie  hiwest  rate  6\  tliB  rate  for  all 
lines  which  compote  for  simihiv  business;  the  Noi-th-AVest- 
ern  by  a  line  running  southeily  from  Wisconsiu  reaches  the 
Illinois   coal    l>ed    nt   Spring   Valley   near   La   Halle,    from 
which  point   it   niakcK   the   same  rate  of   $1.75  to  St,  IViil   , 
which  is  made  as  aforesaid  by  its  iximpetitors  from  the  samti 
district. 

After  considcrabh'  competitiTe  tftrife  (fering  1887,  when 
rates  were  made  that  affonled  comphnuanl  and  other  Chicago 
dealei-a  admission  to  the  temtory  of  distribution  in  qncstion 
upon  favorable  terms,  the  north-western  lines  in  December 
of  that  year  came  to  an  agi-eement  in  respect  to  rates  on  soft 
conl,  in  making  which  the  situation  as  above  described  was 
a  prominent  factor.  A  common  rate  was  established  from 
Chicago  to  the  territory  in  question,  and  the  same  rate  ytan 
made  from  all  Illinois  coal  mines  that  were  situated  in  the 
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viciuity  of  the  Rock  Islaiiil  and  the  Burlington  lines, 
wbetlmr  reached  directly  \iy  those  roads  or  by  the  North- 
Western  imd  other  roails  above  vefeired  to. 

In  iirriviiij!  at  this  re»nlt  the  Bartiugton  road  insisted  \ 
upou  giving  tlie  same  rutu  to  mines  in  the  viciuity  of  i 
Streatur,  situated  a  short  distance  south-east  of  La  Salle,  and 
the  Illinois  Central  took  the  same  position  in  respect  tu  J 
Minonk.  It  was  agreed  that  Chicago  rutes  should  apply  ua  I 
coal  mined  in  the  following  described  territorj-,  all  points  J 
embraced  in  which. are  grouped  for  the  purpose  of  making  ] 
rates  on  soft  ooal  to  the  territorj-  in  question  :— 

"  On,  nortli  and  west  of  a  line  drawn  along  the  Chicufiro 
and  Alton  Kailroad,  Chicago  to  Dwight,  Dwight  to  Streator  1 
and  Streator  to  Liicon  ;  and  on,  north  and  went  of  a  liii« 
drawn  from  Laeon  to  Peoria  via  tlie  Cliicago,  Rook  Island 
and  Pacific;  thence  along  the  Central  Iowa  Railway  frunj 
Peoria  to  Farniington ;  thence  via  the  Chicago,  Bnrliugtun 
and  Qiiincy  Railroad  through  Canton,  Vermont,  Bnshucll  and 
Monmouth,  Illinois;,  to  Burlington,  Iowa,  including  jioiiits  on 
the  boundary  line  dcHcribed ;  also  including  points  ou  and 
north  of  the  line  of  the  Toledo,  Peoria  and  Western,  from 
Canton,  Illinois,  through  Bushnell  to  Iowa  Junction  ;  includ- 
ing also  Minouk  on  the  Illinois  Central  Railroad." 

The  group  so  defined  embraces  a  very  important  coal-jirn- 
ducing  region  in  the  vicinity  oi  Wilmington,  Braidwood  and 
Coal  City.  This  Wilmington  district  lies  from  thirty  to  fifty 
miletj  easterly  from  Streator  and  La  Salle,  and  a  little  to  tlie 
south  of  the  main  line  of  the  Chicago,  Rock  Island  and 
Pacilic  road.  The  latter  road  reaches  a  portion  of  the  Wil- 
mington field  from  Seneca  via  the  Kankakee  and  Senei^ii 
Railroad;  the  main  portion  of  this  field,  however,  is  sorvcd 
by  the  Chicago  and  Alton  and  thi?  Atchison,  Topeka  and 
Santa  Fe ;  principally  by  the  Chicago  and  Alton,  which  takt:ii 
coal  there  produced  to  Chicago  and  delivera  it  to  the  Chicago 
and  Korth-Westem  tor  distrilmtion  in  Wisconsin,  Miunesnta 
and  Dakota.  Upon  this  traffic  the  defendant  has  united  with 
the  Chicago  and  Alton  in  a  joint  tariff,  the  through  rate 
being  made  the  same  as  the  rate  from  La  Sidle,  Streator 
and  other  pointa  io  the  group;  of  the   $1.75  rate  from  tbo 
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Wilmington    district   to    St.   Paul   tlie    Cbicago  aud  AJtoq 
If ceives  40  cants  and  tUo  Chicago  and  North-Western  n.35i| 
the  result  of  this  division  is  tliat  while  the  defendant  c 
von\  produced  tit  the  mines  iii  this  distriit  through  Chiuiigo  1 
to  8t,  Paul,  ou  wluL-h  it  leceivtia  Imt  $1.35  as  its  proportion  ■ 
of  the  through  rate,  it  charges  comphiiuuut  and  uthoru  who  ship 
ffiid  mined  at  the  East  $1.75  for  the  sanifi  service  from  Chicago 
to  the  same  point.    A  similar  arrangement  at  first  wii8  made  iu 
rt'Kpett  to  coal  mined  at  Danville  and  other  giuints  in  eastern 
Illinois,  and  blot-kcoa!  produced  in  wewteni  Indiana, hut  siiicA^I 
February,  1888,  joint  turiffa  through  CluL-ago  over  the  line  of  " 
the  defendant  have  been  restricted  to  points  embraced  within 
the  gi'oup  above  desc-ribed,  inoluding  Essex  and  Clark  City 
ou  the  WabaHh  railroiid  in  the  Wilniingtou  fiehl. 

This  is  the  diserimination  comjdained  of  by  the  petitioner; 
it  is  claimed  to  give  an  unreasonable  advantage  to  the  pro- 
<lueers  of  coal  mined  iu  Illinois  within  the  limits  of  said 
f^i'oup,  and  to  work  an  undue  prejuiljce  against  the  eomplain- 
nnt  and  other  miners  of  Hocking  Valley  and  Pittsburgh  coal, 
in  contravention  of  the  first  paragraph  of  section  thi-ee  of 
thn  Act  to  regulate  commerce. 

The  alleged  injustice  complained  tif  arises  from  the  fact 
that  under  the  existing  arrangemf-nt,  coal  from  the  eastern 
portion  of  the  Ilhnois  group  reaches  the  territory  of  distri- 
bution I'm  Chicjigo  at  a  through  rate  of,  for  example,  $1.75  to 
St.  Paul,  while  the  Hoekiug  Valley  coal  pays  $2.00  to  Chicago, 
ivhis  $1.75,  Chicago  to  St.  Paul,  nmkiug  $3.7.1  in  all ;  a  rat»^ 
claimed  to   be   suhstantially  prohibitory.     The  difference  i 
value  at  Chicago   being  about  $1.;W  or  $1.40  in  favor  of  the  ' 
eastern  coal,  it  is  said  that  by  effacing  the  discrimination  of 
40  cents  which  now  exists  iu  the  rate  from  Chicago  to  St. 
Paul  on  coal  shipped  locally,  as  comjiared  with  the  division 
of  the  through  rate  on  coal  received   from  the  Chicago  and 
Alton  road,  complainant  and  other  dealers  iu  Ohio  and  Peun- 
sylvania  coal  wouhl  be  able  once  liiore  to  compete  in  the' 
markets  of  Wisconsin^  Hinnesota  and  Dakota. 

ConRidering   the  group  as  a  whole,  with  reference  to  th»'" 
territory  of  distribution  here  in  question,  and  to  the  large 
n  umber  of  tinea  of  trauaportation  available  from  the  different 
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Uliiiois  mineB  to  the  various  seftious  of  said  territory,  crosa- 
iug  eat'h  other  at  various  points,  iiad  as  a  whole  forming  an 
interlacing  network  oE  counei-tiug  and  competing  roads, 
there  ia  no  geographical  reason  apparent  why  the  group  U' 
not  a  reasonable  one.  From  eat-h  part  of  it  some  routS' 
osiats  by  which  the  distance  from  the  mines  to  tlie  consumer' 
is  sabstantialiy  a  fair  equivalent  of  the  distance  from  oth^' 
l>ointR,  the  general  average  distance  to  St.  Paul  being  front 
400  to  450  miles.  It  is  said,  however,  that  if  this  be  true 
to  the  coal  mioiog  district,  there  is  no  propriety  in  embrao*; 
ing  Chicago  within  the  group  for  the  reason  that  Chicago  i*. 
not  a  eoal  producing  point.  But  the  reason  why  no  lower 
rate  can  be  made  from  Chicago  than  from  the  mines  has  been 
explained  and  appears  to  be  suiticient.  It  is  a  necessary 
result  of  the  applicafion  of  the  fourth  section  of  the  law  to 
the  geographical  situation ;  if  any  other  basis  should  be 
adopted  all  the  schedules  would  be  disarranged.  The  Bock 
Island  and  Burlington  roads  would  eitber  be  obliged  to  aban- 
don their  tariffs  for  the  transportation  of  Hocking  Valley, 
Pittsburgh  and  other  soft  coal  from  Chicago  to  points  upon 
their  respective  lines,  or  to  reduce  their  rates  from  the  lUi- 
iiois  mines.  If  they  adopted  the  latter  course  the  other 
roads  serving  Ulinois  mines  in  the  same  district  would  be 
called  upon  to  make  like  reductions,  or  otherwise  the  latter 
mines  would  be  excluded  from  tlie  business  in  question.  The 
only  way  in  which  reasonable  Illinois  rates  to  the  territory 
in  question  can  be  properly  constmcted  and  maintained., 
appears  to  be  to  include  Chicago  within  the  group  from  wliiofa.' 
a  common  rate  is  made. 

It  will  be  observed  that  in  making  these  rates,  soft  coal,  by 
the  concurrent  action  of  all  the  lines,  is  treated  as  a  single 
commodity;  in  other  words  no  sub-dassitication  is  made 
haWng  regard  to  value,  as  is  at  times  the  case  in  other  sec- 
tions of  the  country ;  and  to  this  extent  the  complainant  and 
his  associates  are  treated  liberally,  no  distinction  being  made 
between  their  product  and  the  much  less  valuable  product  oln 
the  Illinois  mines. 

It  is  obvious  that  the  adjustment  desired  could  be  effect 
in  two  ways ;  by  increasing  the  rate  upon  Illinois  coal  frottj 
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the  group  i-efened  to,  or  l>y  ruilucing  tlie  aggregate   ratal 
eaateru  or  other  coiil. 

It  is  ap]>!irL>nt  Ihiit  the  rute  from  a  large  portion  of  the  ] 
uois  group  Dimuot  be  raiaeil  unless  the  Burlington  aud  lltxk 
Islaud  lines  retire  from  the  Chicugo  traffic  and  leave  it  entirely 
to  other  roads ;  those  lines  cannot  lawfully  uhiirge  looro  fi-o 
the  Illinois  mines  along  their  roade  than  they  charge  frd 
CUcago ;   and   the   other   roads   cannot   charge   moru    ttl; 
do   those   lines  upon   coal   miued   in  the   same   immoJiau 
vicinity.     There  appear  to  bo  substantial  reasons  for  iiiclutl- 
ing  the  Wilmiugtuu  coal   tield  uithin   the   group,  altboufjh 
situated  a  few  miles  south  of  tlie  Bock  Island  line  ;  the  j 
duct  is  substantially  the  same  as  that  produced  in  the  ■vici 
ity  of  Ln  Salli^,  and  the  course  of  trade  has  directed  it  to  t 
same  general  market ;  to  establish  any  substantial  discrim- 
ination in  the  rate  chained,  for  example,  to  St.  Paul,  agtuust 
"Wilmington,  Braidwood  and  Coal  City,  as  compared  with  1 
Salle,  Spring  Valley,  Loceyville  and  Streator,  would  be  pro 
erly  regarded  as  a  great  injustice  in  the  AVilraington  tUstri<( 
This  whole  region  appears  to  be  substantially  a  single  cod 
field,  and   established  commercial  relations  would  be  sein 
ously  disturbed  by  making  any  material   dilference  in  vn 
from  the  various  points  above  named.     The  evidence  Beeog 
to  show  that  the  AVilmington  region  produces  the  larger  pi^ 
of  the  coal  mined  in  this  district;  in  its  distiibution  to  ■ 
northwest  tbs  defendant  prat-tically  adopts  the  Chicago  s 
Alton  as  part  of  its  line,  making  a  through  rate  which  is 
same  as  the  through  rate  chaiged  from  Spiiiig  Valley,  situate 
a  little  nearer  St.  Paul  by  the  direct  line  than  Chicago  is  ;  i 
fact  which  seems  to  sufficiently  auswer  the  claim  of  compliun- 
ant  that  the  rates  in  question  are  estabhshed  for  the  bem-Ht 
of  individuals  interested  in  the  Spring  Valley  mines ;  if  it  wtis 
intended  to  give  a  preference  to  the  latter  mines  the  sivmo 
rates  certainly  woidd  not  be  made  from  the  Wihniugtoo  dis- 
trict for  a  distance   via   Chicago   some   fifty  or   sixty  milai 
greater  than  from  Spring  Valley  to  the  same  points  of  dia 
bution.     On  the  other  hand,  if  the  defendant  was  to  charf 
more  than  $1.75  from  the  Spring  Valley   mines  to  St.  Pa^ 
those  mines  would  be  driven  from  the  market  by  simihu-  e 
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produced  ou  the  Burlington  and  Hock  Island  roada  at  points 
situated  at  eveu  a  greater  distance  from  8t.  Paul,  which 
reoeive  tlio  Chicago  rate  for  the  reason  above  given;  and  even 
if  the  North -Western  line  were  to  decline  to  accept  coal  fi'om 
the  Wilmington  district  at  the  through  rate  of  $1.75  to  St. 
Paul,  a  hirge  portion  of  tlie  same  coal,  as  well  as  all  other 
lUiuoiB  coal  uiiued  in  the  grouped  region,  would  retich  the 
same  market  at  that  rate  by  other  chaunela.  It  is  not  obvi- 
ous how  any  practical  change  that  might  be  made  by  defend- 
ant in  tlie  rates  on  coal  from  the  Illinois  mines  under  con- 
sideration would  benetit  the  complainant  or  other  miners  of 
eastern  coal.  The  petitioner  does  not  ask  that  rates  on  coal 
from  the  Illinois  mines  generally  should  be  raised,  and  prob- 
ably woold  nut  wish  to  be  understood  as  taking  that  position. 

If  complainant,  however,  coald  obtain  a  through  rate  from 
his  mints  iu  Ohio  and  Pennsylvania  to  St.  Paul  and  other 
northwestern  points  at  forty  cents  less  than  the  present  rate 
charged  him,  the  inequality  of  which  he  complains  would  be 
corrected,  so  far  as  an  ability  to  reach  the  desired  market  is 
concerned.     But  this   brings  other  comtiderations  into  view. 

Coal  is  a  commodity  the  market  value  of  which  is  very 
largely  represented  by  the  transportation  charge ;  the  market 
in  ipiestion  ia  situated  a  long  distunco  from  the  mines;  the 
distance  is  so  great  that  eantern  miners  cannot  properly 
ixpect  to  be  able  to  lay  down  their  product  in  the  north- 
wi'stern  States  at  rates  not  fairly  compensatory  for  the  ser- 
vice ;  the  advantage  of  consumers  is  of  course  promoted  by 
cnlarginft  the  field  of  supply  and  increasing  the  limits  of 
reasonable  competition,  but  some  point  must  exist  at  which 
a  ]>rc>duct  produced  at  a  much  greater  distance  from  the  mar- 
ket cannot  properly  be  transported  upon  rates  making  it 
competitive  with  the  product  of  much  nearer  points.  This 
is  escmplilied  in  the  fact  that  Illinois  coals  at  the  present 
time  are  apparently  unable  to  compete  in  Michigan  with  the 
Hoc-king  Valley  and  Pittsburgh  product. 

Tn  order  to  effect  tlie  establishment  of  a  tliroufth  rate  from 
Hocking  Valley  to  St.  Paul  less  than  the  present  rate  of  82.00 
phis  ^1.7.'>,  tlie  concnrrence  of  the  linos  cast  of  Chicago  is 
M'lpiircd  ;  a  rate  of  $3,35  might  of  coilrsc  bo  established  l)y 
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agreement  between  the  defendant  and  the  eastern  lines,  to 
be  divided  as  they  should  iigree.  Bnt  if  jurisdiction  exists 
under  the  Act  to  regulate  commerce  to  compel  tlie  establish- 
ment of  a  through  rate,  anil  the  facts  are  such  as  to  support 
the  claim,  the  Commission  could  not  order  the  listablinhment 
of  Buch  a  rate  without  having  before  it  as  parties  all  th« 
roads  composing  the  proposed  line. 

Apparently  in  view  of  this  obvious  fact,  evidence  was  given 
to  the  effect  that  the  eastern  lines,  or  some  of  them,  desired 
to  unite  in  such  a  through  rate ;  this  it  appeared,  liowe^Tsr, 
would  be  upon  the  basis  that  they  should  continue  to  receiru 
$2.00,  and  that  the  Chicago  and  North-Western  should  reduce 
its  charge  from  Chit-ago  to  St.  Paul  to  $1.35,  tho  amount 
which  it  now  receives  on  division  with  the  Chicago  and  Alton 
from  the  group  points  above  described.  The  eastera  roads 
are  not  before  tlie  CommiBsiou  asking  for  a  through  rata 
upon  different  terms  than  those  now  existing.  It  does  not 
appear  that  they  are  willing  to  accept  less  than  two  dollars 
in  the  division  of  any  through  rate  that  m^ht  be  made, 
although  this,  estimated  upon  their  mileage,  produces  u 
greater  rate  per  ton  per  mile  than  the  rate  of  tl.75  gives  th«i 
defendant  from  Chicago  to  St.  Paul;  the  eastern  two-dollut 
rate  yields  only  live  mills  per  ton  ppr  mile,  and  it  must  \w 
admitted  that  the  rate  of  $1.75  is  exceedingly  low  for  the  dis- 
tance from  Chicag'j  to  St.  Paul ;  n  rate  of  $1.35  for  th6  samo 
distance  can  afford  very  little,  if  any,  profit — certainly  none, 
unless  the  cars  used  can  be  loaded  back  from  the  north- 
west to  Chicago ;  this  is  said  to  be  tn'queiitly  done,  howevur, 
by  employing  box  cars  for  the  service.  It  also  apj^ears  that 
the  rates  to  competitive  points,  like  St.  Piiul  and  Minneapo- 
lis, are  the  basis  of  rates  to  local  points  in  all  directiouK 
therefrom,  which  afford  a  revenue  satisfactory  to  the  car- 
riers although  apparently  not  high  for  the  service  per- 
formed. 

Various  considerations  have  heretofore  entered  into  the 
making  of  through  rates  between  railroads ;  when  such  rates 
involve  a  reduction  from  the  sura  obtained  liy  adding  together 
the  local  charges,  carriers  have  not  been  inclined  to  ma] 
such  contracts  unless  business  reasons  exist  why  the  hig] 
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rate  cannot  be  maintained.  In  the  case  of  tbe  Chicago  and 
Alton  through  rate  iu  question  such  ii  reason  i«  fonnd  in  tho 
fact  that  without  it  a  portion  of  the  Kaine  coal  traffic,  as  well 
as  much  other  Illiuois  coiil,  woulil  f^o  to  the  same  pointH  by 
other  routes  from  the  same  diiitrict  at  the  sume  hgure.  This 
reason  does  not  exist  in  the  vium  of  eustem  coal,  since  the 
lines  generally  do  not  tiike  it  except  at  the  established  Chi- 
t-ago tariff.  If  there  were  no  mines  in  Illiuois,  except  those 
upon  the  Chicago  and  Alton  ruilroad,  a  very  different  ques- 
tion would  be  presented.  It  is  the  existence  o'  other  mines 
and  of  other  transpoiiation  liues  that  euubles  the  miners  in  ' 
the  Wilmington  district  to  obtain  a  rate  which  migfit  not  ath- 
t'rwjse  be  conceded  to  them,  but  which,  under  the  circum- 
Ktaaces,  they  im hesitatingly  cluini. 

Another  feature  of  the  situation,  which  may  properly  be 
alluded  to  in  this  connection,  is  this:  upon  other  ouuimoili- 
ties  Chicago  merchants  have  been  and  are  exceedingly  jeal- 
ous of  through  rates  less  than  the  added  localu,  u]K>n  traffic 
Iwtwecu  points  east  and  points  west  of  that  city;  being 
apprehensive  that  any  change  iu  the  existing  system  which 
shall  encourage  the  movement  of  traffic  through  or  around 
tliat  city,  without  stopping  there  for  re-distribution,  will  work 
to  their  serious  injury.  Cliu-ago  traders  would  regani  iw 
It  commercial  calamity  the  general  establish  uient  of  such 
thn»ugh  rates  as  are  here  sought;  yet,  if  conceded  by  th« 
roads  to  eastern  coal,  hiinilxr  proportionate  divisions  might 
jxtssibly  be  claimed  npou  pastern  Hhipments  of  dry  goodtt, 
groeenes  and  other  eouinnxlities.  Such  through  rates  '^'cro 
■  onimon  upon  long-distaine  traffic  in  many  jiarts  of  tli« 
I  ountry  before  the  passage  of  llio  Act  to  regulate  commerce, 
and  the  Commission  has  held  in  the  Uaiiville  and  Omahn 
casus  that  the  law  did  not  make  them  illegal;  but  it  is  for 
the  interest  of  Chicago  as  a  distributing  point  that  their 
adoption  upon  traffic  paxsing  through  that  city  should  not  b« 
pressed. 

And  the  roads  themselves  have  boon  more  than  willing  Uit 
preserve  the  system  of  goueially  routing  freight  to  Chicago 
and  thence  again  forward  to  its  destination  in  both  direct 
tious,  practically  making  a  break   in   the  billing  ut  the  liuo 
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i)f  Cliicogo  untl  tbe  Jum'tion  points  in  its  vicinity  ;  tliie  s 
tt'm  euftWes  tbe  lioes  each  side  of  the  iliviaion  to  e 
flora  rate  wjirH  and  other  complicationa  which  from  time  to"^ 
time  aiisR  iimong  the  roads  ou  either  aide  of  Chicago ;  and  it 
also  makes  it  possiWe  for  the  lineB  on  lioth  Hides  of  that  eity 
to  aeciire  hetter  revenues  from  the  buaiuess  which  they  res- 
jiectively  handle.  If,  therefore,  the  Chieago  and  North-Weat- 
eni  Co.  should  be  required  to  give  the  same  terms  on  soft 
coal  to  its  eastern  connections  that  it  gives  to  the  Chicago 
iinJ  Alton,  and  if  those  eastera  eonnections  shouhl  ei» 
'  (leinnuLl,  it  uiif;ht  properly  eousider  the  (jueatiou  as  a  matter 
t>f  policy  whether  it  would  not  be  better  to  decline  to  coii- 
tinne  its  jn-CHt'iit  arraugemeut  with  the  Chicago  and  Alton 
road.  Tills  is  precisely  the  point  to  which  the  present 
application  comes.  Complninant  in  his  testimony  concedes 
thut  he  is  not  legally  concerned  in  the  rates  from  La  HaUe, 
Streatov,  Spring  Valley,  Miiionk  and  other  points  westerly 
tlierefrora  iu  Illinois,  except  that  they  should  be  relatively 
fair,  and  he  does  not  attack  them.  It  is  the  rate  from  the 
Wiluningtou  (listrict  which  lie  asBails,  and  the  legitimate 
outcome  from  sustaining  his  application  might  bo  the  discon- 
tinuance of  the  present  through  rate  from  that  field  over  this 
line.  In  other  words,  what  is  really  askeil  is  a  ruling  which 
would  put  the  Wilmington  field  ou  the  samo  basis  with 
Hocking  Valley  and  Pittsburgh  coal;  a  result  which  would 
very  probably  eselnile  Iwth  to  the  same  extent  to  which  tho 
latter  is  now  excluded,  with  no  benefit  to  the  latter;  tho 
other  Illinois  mines  would  reniaiu  in' possession  of  the  tem- 
tory  iu  question. 

Even  if  Uiis  did  not  appear  to  be  the  inevitable  result  of 
milking  such  an  order  as  the  complainant  seeks,  yet  it  doe» 
not  appear  to  the  CoranjiHsicm  that  a  case  is  made  out  under 
the  Act  to  regulate  commerce  which  requires  either  that  the 
defendant  shouhl  be  compi-Ued  to  accept  as  its  division  of  n 
through  rate  ou  eastern  coal  the  same  sum  that  it  receives 
on  Wilmington  coal,  or  which  requires  defendant  to  make  an 
its  local  rate  from  Chicago  tlie  sum  which  it  receives  as  it« 
division  of  the  Wilmington  through  rate.  The  latter  rate  is 
altogether  exceptional.     It  is  clearly  forced  upon  the  defend- . 
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ant  as  the  condition  of  sharing  the  traflSc  of  the  mines  in  the 
Wilmington  district.  It  does  not  operate  to  antagonize 
advantages  of  geographical  position ;  but  it  is  founded  upon 
the  geographical  location  of  the  Wilmington  mines  forming 
])art  of  the  general  Illinois  coal  tield,  and  it  enables  miners 
operating  in  that  region,  where  the  rates  are  fixed  by  other 
transportation  routes,  to  have  an  additional  route  to  a  large 
territory  of  distribution. 

On  the  other  hand,  all  producers  of  Hocking  Valley  and 
Pittsburgh  coal  now  have  like  rates  from  Chicago  to  the 
north-west  by  all  the  lines,  and  rates  which  are  not  of  them-  ' 
selves  in  any  way  unreasonable.  To  compel  this  defendant 
to  reduce  its  local  rate  from  Chicago  to  St.  Paul  to  $1.35 
would  involve  the  other  lines  in  a  like  reduction,  and 
this  in  turn  w^ould  naturally  result  in  a  fui-ther  reduction  to 
the  same  figure  from  the  Illinois  coal  fields,  a  result  which 
would  be  destructive  of  the  very  object  that  the  complainant 
has  in  view^  and  would  seriously  injure  the  carriers  without 
benefiting  the  complainant. 

The  Act  to  regulate  commerce  does  not  require  rates  to  bo 
unreasonably  low,  nor  does  it  prevent  the  maintenance  of 
rates  that  are  just  and  reasonable  to  the  carrier  as  well  as  to 
the  sliipper.  On  the  contrary  the  Act  implies,  first,  the 
establishment  of  rates  which  are  of  themselves  reasonable 
and  fair,  and  next,  their  maintenance,  without  discrimination 
among  shippers,  and  without  capricious  or  arbitrary  fluctua- 
tions. An  exception  arises  when  rates  are  so  constructed 
tliat  injustice  is  wrought  by  reason  of  their  relation  to  other 
rates  notwithstanding  that  the  rate  challenged  may  not  of 
itself  be  unreasonable.  The  question,  however,  of  relative 
injustice,  like  other  questions  arising  under  the  Act,  must  be 
viewed  upon  broader  grounds  than  a  mere  balancing  of  one 
rate  a^j^ainst  another.  The  entire  field  likely  to  be  affected 
b}^  any  proposed  change  must  be  kept  in  view,  and  if,  upon 
the  whole,  more  injustice  and  trouble  are  likely  to  resist 
from  making  the  change  than  from  declining  to  make  it,  tlii) 
Commission  should  hesitate  to  interfere.  In  other  words, 
^vhen  a  reduction  is  demanded  which  will  apparently  throw 
into  confusion  an  adjustment  of  rates  over  a  large  section  of 
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(Country,  which  are  not  claimed  to  be  unreasonable  of  thei 
Hulves,  uud  in  res[it;ct  to  wliit-li  atij  moditication  upoj 
one  line  will  I'uautt  in  gt-utral  diHtiirbunce  and  friction  amonj 
!i  lai^e  number  of  Biiippei-n  and  camera  of  the  game  pro- 
duct, there  should  be  u  ch'iir  ri^ht  to  the  relief  under  some 
direct  proviaiou  of  the  law  in  order  to  justify  the  Comuimis- 
sioD  iu  requiiiu^  it.  In  tlie  jireiiient  case,  ho  far  as  cim  be 
yeen  from  .the  teHtiiiinny  presented,  Huch  interference  would 
lie  neither  reasonable,  uov  jirojwv.  Under  the  circiimt^taucex, 
the  preference  complained  of.  is  not  found  to  be  iiudue,  nor 
is  the  advantage  given  the  \Viliniu}j;ton  district  unreasonable. 
On  the  contrary,  they  cannot  well  be  avoided.  It  is  not 
made  clear  in  what  way  any  clmnfje  could  be  made  which 
would  not  presently,  and  by  operation  of  natural  and  inexor- 
able laws,  result  iu  a  re-iustitiition  of  the  same  advantage 
upon  a  reduced  basis  of  income  to  the  caniers.  Complain- 
iiut's  difficulty  arises  from  tlif  fa<-t  tliat  his  mines  are  not 
JulvantageouBly  located  to  euul)le  Lini  to  supply  the  territory 
which  he  wishes  to  reach.  To  accomplish  liis  purpose  he 
endeavors  to  force  the  carriei-s  into  i-educing  their  tolls,  upon 
tlic  giouud  that  they  nnike  lower  divisions  of  a  through  ral 
from  other  mines,  where  the  circumstances  are  such  that  il 
4-annot  bo  difTereutly  adjusted*  Nt)  order  could  be  proporl; 
made  that  would  not  leave  the  defendant  at  liberty  to  with- 
draw its  joint  tariff  on  coal  from  tlie  Wilmington  district  aud'i 
thus  injure  immense  iuterents  located  on  the  Chicago  and^ 
Alton  line,  and  cut  off  consumers  in  the  northwest  from  a 
large  field  of  competitive  sujiply,  without  affording  the 
slightest  beneBt  to  the  compluiuaut  and  others  similarly 
situated. 

Since  the  taking  of  the  proofs  the  rates  have  bi 
advanced,  the  present  tariff  ou  soft  coal  from  Chicago  and  the" 
Illinois  mining  group  to  St.  Paul  being  $'2.00,  and  rates  bw 
other  points  are  propoiiionately  higher.  No  change  in  t! 
general  system  of  coustnuting  the  tariff  is  observed  however, 
and  precisely  the  same  questions  are  presented  under  the 
new  schedules  as  under  those  which  were  put  in  evidence. 

The  complaint  must  therefore  be  held  not  sustained. 
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THE  CHAMBER  OF  COMMERCE  OF  THE  CITY  OF 
MILWAUKEE,  Plaintiff,  v.  THE  FLINT  &  PERE 
MARQUETTE  RAILROAD  CO.  and  THE  DETROIT, 
GRAND  HAVEN  &  MILWAUKEE  RAILWAY  COM- 
PANY,  Defendants. 

Complaint  filed  Febniary  21,  1888. —Answer  filed  March  15, 1888.— A98igned 
for  Iloarinj?  April  27,  1888.— Hearing  Postponed  to  June  12,  1888.— 
IlcarinK  Indefinitely  Postponed  at  Request  of  Parties  June  8,  1888. — 
Depositions  Filed  October  3, 1888.— Set  for  Hearing  December  6,  1888, 
and  Hoard  at  tliat  time. — Decided  Februaiy  1^^.1889. 

Til  ROUGH  Rates  on  Wheat,  Flour  and  Mill  Stuffs  from  NoBrnwBSTBBN 

TO  Eastern  Points. 

1.  Tho  rate  of  30 J  cents  per  100  pounds  on  wheat,  flour  and  mill  stufCs 
from  Minneapolis  ma  Milwaukee  to  New  York  and  common  billing 
j)oint8,  establisiiod  by  the  defendants  and  their  connecting  lines,  Feb- 
ruary 1 ,  1888,  was  a  through  rate. 

2.  The  porcontago  amounting  to  25  cents  per  100  pounds  received  by  the 
defendants  and  their  connecting  lines  east  of  Milwaukee  as  their  pro- 
portion of  this  through  rate  on  shipments  from  Minneapolis  and  points 
wost  of  Milwaukee  and  between  Milwaukee  and  Minneapolis,  while  the 
defendants  charge  25^  cents  per  100  pounds  on  the  same  class  of  freight 
originating  at  Milwaukee  and  transported  over  their  lines  and  connect- 
ing lines  to  eastern  points,  was  not  an  unjust  discrimination  against 
Milwaukee,  nor  did  it  injure  the  business  of  Milwaukee,  nor  was  it  a 
violation  of  the  Act  to  n^gulate  commerce,  approved  February  4,  1887* 

?>.  A  rate  is  none  the  loss  a  through  rate  when  freight  is  shipped  upon  a 
through  l)ill  of  lading  from  the  point  of  origin  to  destination,  accom- 
panied  by  a  waybill  showing  the  route  over  which  it  is  to  pass,  with  the 
p(3rcontag<'s  of  all  the  other  Hues  set  forth  on  the  waybill,  because  the 
initial  carrier  charges  its  local  rate  as  part  of  the  total  rate  and  the 
remaining  lines  charg*^  an  agreed  rate  made  by  percentages. 

4.  When  a  combined  rate,  evidenced  by  a  through  bill  of  lading  from  the 
point  of  origin  to  destination,  has  every  substantial  constituent  of  a 
through  rate,  it  is  not  necessary  that  it  should  be  formally  **  quoted  '^ 
by  one  of  the  carriers  to  another  who  is  engaged  in  the  making  of  it, 
in  order  to  constitute  it  a  through  rate.  Names  are  nothing  in  euclia 
transaction;  the  law  looks  at  the  elements  and  substance  of  the 
action  itself. 

Ti.    Through  rat43S,  as  such,  discussed  and  defined. 

0.     Through  rates,  like  any  other  agreements  that  pa;  oi 

contract  may   make,  admit  of  very  great  variety  in  to 

assume ;  and  such  rates,  when  reasonable  and  fairly  i 
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relatione  to  locnl  busineee,  are  greatly  favored  tn  the  law  becauee  thtry 
rumlsh  thedpeuod  rates  and  greater  facilities  to  the  public,  whil"  at  Ihn 
aajuB  time  they  give  Increused  em|iloy merit  and  eundnga  to  a  largor 
ouAiber  at  corrlere. 

7,  The  dllTereiioe  between  proportions  o(  through  rat»s  along  the  eamH 
Hues  should  be  talrly  reasonable  in  aiuouut  and  properly  guarded  in 
their  application,  and  not  eucb  as  to  injure  or  suppress  business  in  on« 
lufallty  iu  order  that  it  may  be  stimulated  and  built  up  in  another. 

6.  Whpre  4  rate  is  lii  Itself  a  through  rate  and  made  up  of  percentagns  to 
an  intemmliate  point  on  a  long  haul,  the  clrcumstanees  and  conditions 
of  Iratutportaliou  must  bo  rarely  exceptional  indeed  to  be  of  sueb  con- 
trolling toKOi6  as  to  warrant  any  considerable  excess  of  such  a  rate  Id 
amount  ovor  a  peroenbige  of  a  through  rate  for  an  equal  distance  along 
the  same  line  by  way  of  the  same  point  to  a  more  distant  point. 

9.     Milling  in  tisaalt  rates  as  part  of  a  through  rate  in  this  case  discussed. 

J^.  L.  G'dmn^  Esq.,  for  plaintiff. 

W.  S.  Heiftfir,  Esq.,  for  The  Tlint  &  Pere  Marquette  Kail- 
way  Company. 

E.  W.  Meild'tugk,  Esq.,  for  The  Detroit,  Grantl  Haven  k 
Milwaukee  Railway  Company. 

UEFOUT  AKD  OPINION  OF  THE   COMMiaslON. 

Bbaoo,  Commigsioner  : 

The  complaint  in  this  proceeding  avei-B  in  substance  that 
on  or  about  February  1,  1888,  the  detendauts  reduced  the 
rate  of  freight  on  flour,  grain  and  mill  stuffs  2^  cents  per 
hundred  pounds  from  Milwaukee  to  the  general  eastern 
domestic  markets,  to  apply  on  such  property  when  shipped 
from  Minneapolis;  that  the  sliippera  of  Milwaukee  havp 
requested  and  demanded  of  the  above-named  railroads  that 
the  same  reductions  be  made  in  rates  charged  to  them  ok 
was  being  made  on  the  Minneapolis  shipments,  and  have 
been  and  still  are  refused  such  reductions ;  that  this  clasH 
of  property  has  Vieen  and  still  i-s  being  shipped  6om  Minne- 
apolis to  Milwaukee  on  prepaid  transit  freight,  the  reductions 
complained  of  for  the  transportation  of  such  property  by 
the  said  railroad  companies  being  at  tlie  rate  of  23  cents  per 
hundred  pounds  from  Milwaukee  to  New  York  when  shipped 
from  Minneapolis,  and  25^  cents  on  the  same  class  of  prop- 
erty when  shipped  from  Milwaukee  to  New  York ;  that  the 
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rate  is  28  cents  per  hundred  pounds  from  Milwaukee  to 
Boston  on  freight  shipped  from  Minneapolis,  and  SOJ  cents 
per  hundred  pounds  on  the  same  class  of  property  when 
shipped  from  Milwaukee  to  Boston ;  that  there  is  no  joint 
tariff  from  Minneapolis  via  Milwaukee  over  the  railroads 
complained  of,  and  that  the  rate  from  Minneapolis  to  Mil- 
waukee is  a  local  and  specific  rate,  and  is  not  a  moneyed  or 
mileage  percentage  of  a  through  rate ;  and  that  the  property 
thus  shipped  is  delivered  to  the  railroads  east-bound  just  as 
free  from  transportation  charges  between  Minneapolis  and 
Milwaukee,  as  is  the  same  class  of  property  when  delivered 
to  ',hose  railroads  by  shippers  of  Milwaukee.  It  is  claimed 
that  this  is  an  unjust  discrimination  against  Milwaukee. 

In  answer  to  the  complaint,  the  defendants,  in   substance, 
state  that  the    rates   from   Minneapolis  to   New   York  and 
Boston  were  not  made  by  them,  but  are  through  rates  from,   i 
Minneapolis  to  these  eastern   cities,  and  that  they  accepted 
as  their  proportion  of  these  through  rates  23  cents  per  hun-   i 
dred  pounds  from  Milwaukee  to  New  York,  and  28  cents  per   i 
hundred  pounds  from  Milwaukee  to  Boston  for  themselves,   | 
and  their  connecting  lines  east  of  Milwaukee ;  that  the  prop-   ' 
erty  mentioned  in  the  complaint  was   shipped   on  through.  I 
bills  of  lading  from  Minneapolis  to  these  eastern  cities  on  a 
through  rate ;  that  while  the  local  rate  from  Milwaukee  to 
these  eastern  cities  was  2J  cents  higlier  than  their  propor- 
tion of  the  through  rate  from   Minneapolis,  as  above  stated, 
yet  that  this  is  no  violation  of  the  statute,  and  is  a  difference 
that  can  be,  and  is,  justified  by  them  under  the  circumstances 
and  conditions   surrounding  the  two   classes   of  shipments, 
and  the  service  performed   in   transporting  them   between 
the  different  points  named. 

We  have  carefully  considered  all  the  evidence  adduced  in 
support  of  the  complaint  and  answer,  and  in  the  statement 
we  now  make,  omiting  by  way  of  recital  such  portions  of  it 
as  are  not  material  to  the  solution  of  the  questions  involved, 
Of  are  merely  cumulative,  we  find  the  material  facts  to  be,  i 
that  during  the  months  of  January  and  February  in  the  year  j 
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1888,  associated  lines  of  railways  were  strongly  and  actively 
competing  with  each  other  for  the  business  of  transporting' ' 
fio!ir,  grain  aiiJ  mill  stuffs,  designated  by  them  as  sixth-class 
freight,  fi"om  the  city  of  Minneapolis,  the  largest  milling 
centre  in  the  United  States,  to  New  York,  Boston,  Phila- 
delphia, Baltimore,  and  other  euatem  points.  These  lines 
were  tho  Chicago,  Milwaukeo  &,  St.  Paul  Railway,  the  Chi- 
cago &  North-'Westem  Railway,  the  Chicago,  Burlington  & 
Northorn  Railway,  the  Wisconsin  Centra!  Railway,  and  the 
St,  Paul,  Minneapolis  &  Sault  St.  Marie  Railway,  and  their 
respective  connecting  lines  to  eastern  points.  Prior  to 
December  29,  1887,  the  rate  on  this  class  of  freight  from 
Minneapolis  to  New  York  and  common  points  was  35  cents 
nor  100  pounds ;  but  on  this  last-named  date  the  St.  Paul. 
Minneapolis  &,  Sault  St.  Marie  Railway  and  its  connecting 
lines,  commonly  known  as  the  "Soo  Line,"  and  a  new  line, 
published  a  tarilT  reducing  this  rate  to  32^  cents  per  100 
pounds.  About  January  28,  1888,  the  Soo  Line  made  a  fur- 
ther reduction  of  2  cents  per  100  pounds,  and  then  tho  rato 
over  this  line  from  Minneapolis  to  New  York  on  this  class  of 
freight  by  that  route  was  30J  cents  per  hundred  pounds.  A 
day  or  two  before  this  last  reduction  was  made  by  the  Soo 
Line,  the  Chicago,  Burlington  &  Northern  Railway  made  a 
rate  on  this  class  of  freight  of  30J  cents  per  100  pounds  from 
Minneapolis  to  New  York. 

To  meet  the  foregoing  reductions  in  rates,  on  February  1, 
1888,  the  Chicago,  Milwaukee  &  St.  Paul  Railway  made  rates 
via  Milwaukee,  and  over  the  defendants'  roads  and  their  con- 
necting lines,  as  follows: 

Minneapolis  to  New  York  and  common  points,  30^  cts.  per 
100  lbs. 

Minneapolis  to  Boston  and  common  points,  35^  eta.  per 
100  lbs. 

Minneapolis  to  Philadelphia  and  common  points,  281  cts. 
per  100  lbs. 

I     Minneapolis  to  Baltimore  and  common  points,  27^  cts.  i 
100  lbs. 
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And  on  February  7,  1888,  the  Chicago  &.  North-Weetern 
Kailway,  to  meet  the  same  reJuutions,  made  tlie  sume  rates 
from  Miiiueiipolis  to  the  same  points  a^s  the  Chicago,  Mil- 
waukee t\:  St,  Paul  Railway  had  done,  and  via  Milwaukee 
over  the!  defendants'  roads  and  their  connecting  lines.  And 
at  the  same  time,  to  meet  the  reductions  of  the  Soo  Xiiiie,  thy 
all-rail  routes  from  Minneapolis  ma  Chicago  to  eatitern  points 
reduced  tlieir  thiongh  rate  to  32^  cents  per  100  pounds,  by 
the  lines  east  of  Chicago,  agreeing  to  receive  as  their  propor- 
tion of  it  25  cents  per  100  pounds  to  New  Tork;  and  con- 
cerniug  this  reduction  tlie  business  men  of  Chicago  havo 
made  no  complaint. 

Before  aud  at  the  time  the  foregoing  reductions  were  mads, 
the  rates  on  like  articles  of  freight  from  Milwaukee,  the  third 
largest  milling  centre  in  the  United  States,  over  the  Detioit, 
Grand  Haven  &  Milwaukee  Kailwaj,  were  as  follows : 

To  New  York  and  common  points  25J  cts.  per  100  lbs. 

"    Boston  "  "       SOJ 

"    Philadelphia  "  "       23^ 

"    Baltimore  "  "       22J        "  " 

The  rates  from  Milwaukee  to  the  same  points  were  the 
same  as  those  last  stated  on  flour  over  the  Flint  &  Pere  Mar- 
quette and  its  connecting  lines,  but  on  grain  in  bulk  the  rates 
over  this  line  were  as  follows: 

Milwaukee  to  New  York  27^  cts.  per  100  lbs. 
"  Boston  32J 

Philadelphia  26J  " 
Baltimore  244 
While  the  rate  was  35  cents  per  hundred  pounds  on  this 
class  of  freight  from  Minneapolis  to  New  York  aud  common 
points,  this  was  by  shipment  all  rail  from  Minneapolis,  and   i 
the  rate  was  made  up  as  follows:  7^  cents  from  Minneapoltn 
to  Chicago  und  27^  cents  per  hundred  pounds  from  Chicago 
to  New  York.     For  rate  purposes  in  regard  to  this  class  of 
freight,    Milwaukee  and   Chicago  were  treated   ax  cnmmoa 
points,  upon  all  roil  shipments,  whether  these  wero  fcom  the 


558  KTEIiSTATE   COMMERCE   COMMISSION    BEPOIITS. 

east,  or  from  the  west  of  tlieee  cities,  but  if  the  shipme] 
was  made  from  Milwaukee  aciosH  Lake  Michigan  orei 
defendaiits'  liues,  theu  a  lower  rate  by  two  cents  was  allowed 
hy  that  route  than  by  the  all  rail  shipments.  When  the 
reduction  was  made  on  sixth  class  freight  from  33  cents  per 
hundred  pounds  to  30J  cents  per  hundred  pounds  from  Mia- 
ueapolis  to  New  York  via  Milwaukee  and  over  the  defend-^ 
ants'  liues,  the  rate  was  then  made  up  as  follows : 

The  proportion  of  the  Cliicago,  Milwaukee  &  Bt.  FauliJ 
Kailway,  or  of  the  Cliicago  &  North-Western  Railway,  or  of 
the  Wisconsin  Central,  as  the  case  might  be,  from  Minne- 
apolis to  Milwaukee  was  7J  cents  per  hundred  pounds,  and 
the  proportion  of  the  rates  of  the  defendants  and  their  con- 
cocting liues  to  New  York  was  23  ceuts  per  hundred  pounds. 
The  following  table  will  show  how  this  proportion  of  23  cents 
per  hundred  ponnds  was  divided  between  the  Flint  &  Pere 
Marquette,  and  its  connectiug  lines,  east  of  Milwaukee  by.-_ 
their  agreement: 

Road.  Per  com.  P™^^ 

Flint  A  Pero  Marquotto  lUllwaf 80.58 

MlehlBftn  Central  lUllway S8.48 

New  York  Cantrsl  &  lluduon  Ktvor  liuUroad 45.U4 

100.00 

For  the  purposes  of  comparison  the  percentages  and  pre 
portions  of  the  30J  cent  rate  per  hundred  pounds  from  B 
ueapolis  to  New  York,  based  upon  actual  mileage,  vln  roadi 
indicated,  woidd  have  been,  in  the  absence  of  nay  agrecmeaj 
of  the  lines  east  of  Milwaukee,  as  to  their  23  cent  proportion  J 
and  the  manner  in  which  they  agreed  to  divide  this  propor*] 
tion,  as  follows : 

Boad.  Mileage.  Percent.    ^^ifcenS 

Chicago.  Milwaukee  A.  St.  Paul  Railway 33S        24.4S 

Flint  A  Pere  Marquette  liailna; 895        23.71 

Michigan  Central  Rullway 369  18, ft"! 

New  YuTk  Contrut  i  Iluddun  River  Railroad  441  82.11) 

1370        iOO.OO 
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Percentages  and  proportions  of  the  through  rates  from 
Milwaukee  east  as  compared  to  the  local  rates  of  the  lines 
from  Milwaukee  to  New  York  per  100  lbs.  were : 

Road.  Local  rate,    ^ff^^ 

Flint  A  Pere  Marquette  (Milwaukee  to  Wayne 

Junction) 13  cts.  07.03 

Michigan  Central  (Wayne  Junction  to  Buffalo)  13  **  05.41 

N.  Y.  Central  &  Hudson  River  R.  R.  (Buffalo 

to  New  York) U  **  10.56 


39  ct8.  23.00 

The  rate  of  30^  cents  per  hundred  pounds,  above  men- 
tioned, from  Minneapolis  to  New  York,  was  so  worked  that 
at  stations  between  Minneapolis  and  Milwaukee  where  the 
rate  was  less  than  ^^  cents  per  hundred  pounds  from  such 
stations  to  Milwaukee,  then  the  entire  through  rate  from 
such  stations  to  New  York  was  28  cents  per  hundred  pounds. 
On  this  basis  the  defendants  and  their  connecting  lines  would 
receive  of  this  28  cent  rate,  as  their  proportion,  23  cents  per 
liundrod  pounds,  while  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  would  receive  5  cents  per  hundred  pounds.  And 
the  following  statement  will  show  the  rate  and  percentages 
received  at  this  rate,  namelv: 

Road.  Rate.  Percent. 

Chioago.  Milwaukee  &  St.  Paul 05  17.86 

Lines  east  of  Milwaukee .- 23  82.14 


28  100.00 

The  three  principal  railroads  that  bring  Western  freight  of 
tliis  class  from  Minneapolis  via  Milwaukee  for  shipment  east, 
'MO  the  (vhicago,  Milwaukee  <fe  St.  Paul  Railway,  the  Chi3ago 
it  North-Westevn  Railway  and  the  Wisconsin  Central  Railway, 
l)iit  tlu^  (evidence  shows  that  only  a  small  proportion  of  it  is 
l)r()ni;ht  by  tlni  last  named  road.  The  local  rate  on  freight 
of  this  class  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
during  the  month  of  February,  1888,  from  Minneapolis  to 
Milwauk(^e  was  12^  cts.  per  100  pounds.  The  distance  via 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  from  MinneapoUs 
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to  Milwaukee  in  335  miles;  liy  the  Cliicago  &  North- Western ■! 
Railway,  is  304  miU^tt,  iiinl  by  the  WiBcoDaiii  Central  Railway,  ^ 
is  3S3  lailus.     The  local  rates  ui  V2^  cents  aud  the  traiiuit 
rates  of  7i  t-ents  per  100  lbs.  ou  each  of  these  roads  from 
MiiiDeupoliu  to  Milwaukee  dui'iiig  the  time  that  the  30J  t-fiil 
rate  prevailed  iu  the  mouth  of  February,  1888,  were  the  same, j 
aud  the  bamo  nile  prevailed  in  the  working  of  this  30^  cenkfl 
rate  on  each  of  these  roads. 

Percentage  rates  as  tiueh,  in  the  transportation  of  this  class 
of  freight,  obtained  ouly  on  the  lines  east  of  Chicago  and 
Milwaukee,  and  not  un  the  lines  weut  of  these  cities.     The 
course  of  business  was  for  tLc  lines  west  of  Chicago  and 
Milwaukee  to  chaise  their  transit  or  local  rate,  as  the  case  > 
might  be,  to  these  cities,  to  which  was  added  the  joint  rata  J 
of  the  lines  east  of  Milwaukee  or  the  lines  east  of  Chicago./ 
l''or  eight  or  ten  yeais  piior  to  February  Ist,  1888,  the  coursA^ 
of  business  had  been  for  the  lines  at  Minneapolis  to  i) 
through  bills  of  lading  on  sixth  class  freight  vin  Milwaukee  ' 
and  over  the  defendants'  lines  to  eastern  points,  the  rate 
from  Minneapolis  to  Milwaukee  usually  being  prepaid  by  | 
what  is  known  as  transit  milling  rates,  and  the  lines  east  of  i 
Milwaukee  charged  the  joint  rate  prevailing  between  them  * 
from  Milwaukee  to  such  eastern  points.      Freight  destined  ' ' 
east  over  the  Flint  &.   Fere  Marquette  and   its  connecting  i 
lines  is  re-billed  at  Ludington,  because  its  officers  are  there,  i 
and  over  the   Detroit,   Grand    Haven   aud    Milwaukee 
re-billed  at  Grand  Haven  for  the  same  reason  ;  but  in  each  • 
instance  the  re-billing  is  dated  at  Milwaukee. 

When  the  reductiou  was  made  iu  this  rate  on  February  Ist, 
1S88,  to  30^  cents  per  hundred  pounds  from  Minneapolis  to  i 
New  York,  a  through  bill  of  ladiug  was  in  every  case  issued 
showing  that  the  freight  was  prepaid  from  Minneapolis  or 
from  the  point  west  of  Milwaukee  from  which  the  freight  was 
-Bbipped,  us  the  case  might  be,  to  Milwaukee,  and  then  the 
propoi-tiou  of  the  through  rate  from  Milwaukee  to  point  of   ■ 
destination,  aud  upon  the  face  of  all  the  liills  of  lading  was  | 
stamped  in  printed  letters  these  words :  "  The  rate  given  in  | 
thi.4  bill  of  lading  as  from  Milwaukee  is  the  proportion  of  the 'I 
through  rate  from  point  of  shipment  and  must  not  be  coq->- 
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strued  «as  the  rate  from  Milwaukee  proper."  The  total  rate 
aiul  the  proportious  of  each  road  appeared  upon  the  manifest 
of  the  Flint  tfe  Pere  Marquette  Railway  and  its  connecting 
lines,  with  the  proportions  of  each  road,  which  was  never  tho 
i^ase  beforo.  that  time.  The  books  of  the  Flint  '&  Pere  Mar- 
quette llailway  showed  this  in  the  case  of  every  shipment. 
Until  February  1st,  1888,  no  through  rate  from  Minneapolis 
to  New  York  on  sixth  class  via  Milwaukee  and  defendants' 
lini's  w;is  ever  ** quoted"  to  the  Flint  &  Pere  Marquette  Bail- 
way  Company  and  its  connecting  lines.  The  rule  in  regard 
to  transporting  freight  of  tliis  class  seems  to  be  that  the  ini- 
tial road  makes  the  rate,  and  the  connecting  lines  accept  it, 
aiul  ai^ree  to  receive  their  proportions  of  it.  Under  this  rule 
the  initial  road  in  transporting  such*  freight  from  Minneapolis 
to  New  York  via  Milwaukee  and  the  defendants'  lines  would 
bo  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  or  the  Chi- 
cago k  North-Western  Railway,  or  the  Wisconsin  Central 
Railway,  as  the  case  might  be. 

The  reduction  to  the  30^  cent  rate  per  hundred  pounds 
from  Minneapolis  to  New  Y'ork  on  February  Ist,  1888,  was 
made  by  the  lines  east  of  Milwaukee  agreeing  to  take  23 
cents  ])er  hundred  pounds  as  their  propoi^tion  of  that  rate 
from  Minneapolis  to  New  York,  and  at  the  same  time  a  like 
r(Ml\utiou  was  made  by  the  lines  east  of  Chicago  on  like 
sliipnients  from  Minneapolis  by  their  agreeing  to  take  25 
(•(uits  \)(n'  hundred  pounds  from  Chicago  to  New  York  as 
their  proportion  of  the  St.  Paul  and  Minneapolis  rate  instead 
of  the  former  rate  of  27^  cents  per  hundred  pounds.  The 
IU)i  (•(  lit  viitc  from  Minneapolis  to  New  York  via  Milwaukee 
was  withdrawn  February  12th,  1888,  after  ten  days'  notice. 

Th(^  exi>ense  bill  in  use  over  the  defendants'  lines  during 
i\w  Dcriod  to  which  this  controversv  relates,  in  Februarv, 
1SS8,  showed  the  number  of  the  car,  the  number  of  the  way 
bill,  the  point  of  shipment  and  destination,  the  consignor, 
iiuinbcr  of  ]>ackages,  articles,  weight,  rate,  freight  charges, 
and  rate  to  destination.  The  waybill  during  the  same  period 
sliowcd  th(^  number  of  the  car,  from  what  point  shipped,  to 
what  (h'stination,  consignee,  number  of  packages,  descrip- 
tion, articles,  weight,  through   rate,   line  charges^   advance 
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charges,  prepaid,  unpaid,  percentages,  tota.1,  proportion  i 
line  chiirgee  to  destiuatioii.  The  way  bill  is  made  out  4 
point  of  shipment  ami  actompanies  the  freight  to  dustiii 


Freight  of  this  class  billed  on  through  rates  from  Mtnneapo' 
lis  when  it  reaches  Milwaukee  or  Chicago  is  re-billed  according 
to  directions  given  at  Minneiipolia  as  indicated  by  the  nota- 
tions on  the  expense  bill.  Tbe  names  of  tlie  consignee  and 
consignor  appear  on  tlie  way  bills  and  their  initials  on  the 
expense  bills.  After  the  Soo  Route  was  opened  it  carried  to 
eastern  markets  on  an  average  of  aboiit  three  thousand  bar- 
rels of  flour  per  day  during  the  mouth  of  February,  1888,h 
from  Minneapolis.  fl 

Milling  in  transit  rates  exists  iu  a  large  extent  of  territory 
in  the  transportation  of  wheat  in  the  Northwest  and  also  in 
some  other  portions  of  the  country.  By  this  system  wheat 
and  its  products  are  shipped  from  points  West  of  Minneapo- 
lis in  Dakota  Territory,  iu  the  States  of  Minnesota  and  Iowa, 
and  also  in  the  Manitoba  region,  to  Minneapolis,  or  billed 
through  to  Milwaukee  and  Chicago,  being  common  billing 
points,  with  the  privilege  of  milling  that  wheat  in  transit  at 
Minneapolis.  "When  the  receiver  of  the  grain  in  MiuneapoUs 
gets  the  wheat  he  pays  the  whole  freight  through  to  Milwau- 
kee, or  Chicago,  whiihcver  way  they  happen  to  bill  it.  Then 
there  is  due  him  transportation  for  so  many  pounds  of  flour 
or  mill  feed,  to  be  forwarded  free  of  any  eliarge  from  Minne- 
apolis to  Milwaukee  or  Chicago.  When  the  shipper  was 
shipping  flour  or  mill  feed  from  Minneapolis  to  Milwaukee  or 
Cbicago,  he  would  take  the  certiflcates  showing  the  transpor- 
tation to  which  he  was  entitled,  say,  for  instance,  by  the  car 
load,  and  it  woidd  go  through  to  Milwaukee  or  Chicago,  the 
fieight  being  prepaid  by  the  cancellation  of  the  certificate, 
hi  this  manner  he  would  finish  up  the  previous  contract  on 
tliat  freight,  and  the  railroad  would  also  com|jIete  its  part  of 
the  contract. 

After  the  enactment  of  the  Act  to  regulate  commerce,  these 
certificates  were  limited  to  ninety  days,  and  to  the  millera. 
The  shipper  who  desired  to  obtain  these  certificates  would 
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then  have  to  get  a  miller  to  buy  them  anil  let  the  freight  be 
shipped  in  the  miller'u  name.  When  the  millers  aud  shippers 
discovered  that  the  ruilrotnl  companies  were  going  to  advance 
their  rate  from  the  summer  rate  of  five  centit  per  hundred 
pounds,  and  then  to  7^  centa  per  hundred  pounds,  they  often 
bought  many  millions  pounds  of  these  certitiuates,  to  be  used 
in  the  transportation  uf  freight  from  MinneapoUa  to  Milwau- 
kee or  Chicago,  so  as  not  to  be  obliged  to  pay  the  12^  cent 
local  rate.  Fnor  to  the  passage  of  the  Act  to  regulate  com- 
merce these  milling  in  transit  certificates  were  good  until 
used,  and  transferable  to  auy  peisou.  A  large  business  is  doue 
at  Milwaukee  as  well  as  at  Chicago  in  freights  transported  to  . 
those  cities  under  tbeso  milling  in  transit  rates,  as  well  as  I 
upon  freight  shipped  to  eastern  points  via  those  cities. 

From  Milwaukee,  the  route  across  the  lake  being  two  cents 
less  than  the  all  rail  route  via  Chicago,  the  bulk  of  the  ship- 
ments go  that  way  to  the  east  and  the  basis  of  Milwaukee 
sales  are  made  on  shipments  across  the  lake.  About  1,214,- 
1*00  barrels  of  flour  were  actually  milled  at  Milwaukee  during 
the  year  1887. 

The  rate  on  freight  originating  at  Milwaukee  as  well  as  on 
freight  originating  at  Minneapolis  or  at  points  west  of  Mil- 
waukee and  between  Milwaukee  and  Minneapolis,  and  trans- 
ported by  the  Detroit,  Grand  Haven  &  Milwaukee  Railway  « 
and  its  connecting  lines,  to  eastern  points  is  a  through  rate. 
The  percentage  of  the  Detroit,  Grand  Haven  &  Milwaukee 
Railway  is  shown  by  the  evidence  to  be  about  29  per  cent,  of 
the  Milwaukee  rate  to  New  York,  and  about  27  per  cent,  of 
the  Milwaukee  rate  to  Boston,  but  the  percentage,  or  rates, 
of  its  connecting  Unes  east  are  not  shown  by  the  evidence, 
nor  are  they  material  in  the  view  that  we  take  of  this  case. 

The  testimony  in  this  proceeding  was  taken  by  depositions  i 
of  witnesses  at  Milwaukee  before  a  commissioner  selected  by 
the  parties,  with  parties  and  their  counsel  present.  8oiue  of 
the  witnesses  testified  that  on  or  about  the  28th  of  January, 
1888,  the  Soo  Line  made  a  reduction  of  the  rate  from  Min- 
neapolis to  New  York  to  30^  centa,  and  that  a  day  or  two 
before  that  time  the  Chicago,  Burlington  &  Northern  Railway 
Company  made  a  similar  reduction.     The  witnesses  were  not 
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required  to  produce  the  tariffs  liy  wliifh  these  rednctii 
were  miule,  nor  was  any  witQe»s  required  to  produce  thi 
80  that  they  mi^ht  be  |)nt  111  evidence.  The  Btatemeuts  of 
the  witnesses  were  iiccepted  that  sucli  reductions  were  madr, 
and  there  was  no  teHtimuny  in  conflict  with  them  in  this 
respect,  aud  so  we  must  accept  them  in  regurd  to  the  facts 
they  state  ;  but  we  find  no  tarifiW  tiled  with  us  by  either  of 
those  companies  by  wliich  any  such  reductions  were  made. 
Lloubtless  counsel  supposed,  as  they  had  a  rij;kt  to  do,  that 
the  turifTs  by  which  these  reductions  were  made  by  the  Soo 
Line  and  the  Chicago,  Burlington  &  Sotthern  Railway  hi 
been  filed  by  these  companies  with  the  Commission, 

The  statute  has  made  it  the  duty  of  the  carrier  under 
heavy  penalty  to  file  a  copy  of  such  tariffs  with  the  Interstate 
Commerce  Commission,  aud  this  is  one  of  the  most  ^ital  and 
important  provisions  of  the  statute.  Upon  its  observance  by 
the  caniers  depends  the  integrity  of  the  law,  and  carriers  for 
their  own  protection  in  their  own  business,  are  quite  as  much 
interested  in  observing  it  as  ore  the  public,  that  it  should  be 
obeyed.  Compliance  with  it  would  have  saved  carriers  from 
many  of  the  silly,  reckless  and  wasteful  rate  wars  in  which 
some  of  them  have  engaged  to  the  great  injury  of  the  proper- 
ties they  represent,  and  of  the  investors,  and  would  also  havo 
prevented  numerous,  aud  in  many  instances,  well  founded 
compliiints  on  the  part  of  the  public.  In  every  stage  of  its 
administration  the  Commissicm  has  earnestly  endeavored  t<> 
impress  upon  the  carriers  the  importance  of  complying  with 
this  provision  of  the  statute,  aud  all  our  experience  has  only 
the  more  demonstrated  that  its  rigid  enforcement  is  a  para- 
mount duty.  As  the  Soo  Line  and  the  Chicago,  Burlington 
&  Korthern  Railway  Company  are  not  parties  to  this  pro- 
ceeding, we  will  make  no  further  remarks  upon  this  aspect  of 
the  ease  at  present. 

The  main  question  involved  in  this  proceeding  is,  whether 
the  rate  of  30^  cents  per  hundred  pounds  on  sixth  claua 
freight  put  into  effect  from  Minneapolis  to  New  York  wia 
Milwaukee  by  the  lines  west  of  Milwaukee  and  over  the  lines 
of  the  defendants  and  their  connecting  lines  on  Febniaiy 
Ist,  1888,  was  a  through  rate. 


ie.  x. 
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The  petitioners  contend  that  it  was  not  .a  through  rate.    To  \ 
support  tliia  view  of  the  ease  it  is  insisted  tlisit  tliere  wiis  no 
joint  agreement  between  the  lines  ea.'it  and  west  of  Milwau- 
kee for  any  siieh  through  rate.     It  is  further  insisted  that  the 
lines  west  of  Milwaukee  ehai^etl  their  loeal  rate  to  tliat  city, 
and  that  the  freight  is  there  delivered  by  thenj  to  the  eastern.'] 
liuea,  who  re-bill  and  transport  it  upon  a  joint  rata  of  their  1 
own  to  eastern  points,  and  that  this  demonstrates  that  "this  ( 
is  not  a  through  rate,  even  although  a  through  bill  of  lading  j 
ia  issued  upon  the  freight  from  MinneapoUs  via  Milwaukee  J 
to  New  York  or  Boston,  as  the  case  may  bo,  and  the  freight  J 
is  re-billfld  at  Grand  Haven  or  Ludington  by  the  eustema 
lines  in  aceordance  with  the  instructions  from  Hinneapoliiifl 
found  in  notations  on  the  expense  bills.     The  fact  is  alsofl 
relied  upon  that  the  lines  east  of  Milwaukee  charge  fixedl 
percentages  »f  a  joint  rate,  which  percentages  are  in  eael 
instance  considerably  less  than  their  respective  local  rates, 
<^ouplt;d  with  the  further  fact  that  the  connecting  line  west 
of  Milwaukee  does  not  charge  a  percentage  rate,  but  charges 
its  local  rate,  and  this  is  urged  as  being  couclu&ive  evideuca  ■ 
that  the  combined  rate  made  by  the  two  is  not  a  throng] 
rate. 

The  defendants  contend  that  prior  to  tlie  establishment  of^ 
the  304  cent  rate  from  Minneapolis  to  New  York  with  corre- 
sponding and  different  rates  from  Minneapolis  to  Boston,  ' 
Philadelphia,  Baltimore  and  common  billing  points  with  each 
of  these  cities,  on  February  1st,  1888,  there  was  no  through 
rata  from  Minneapolis  to  each  of  these  cities  and  their  com- 
mon billing  points,  until  these  rates  were  made  February  1st, 
1888,  although  through  bills  of  lading  had  for  eight  or  ten  I 
years  before  that  time  been  issued  on  such  freight  when 
shipped  from  Minneapolis  to  all  these  points  via  Milwaukee 
and  over  defendants'  lines,  and  their  connecting  lines.  They 
ui^e  as  a  fact  which  seems  to  be  conclusive  of  this,  in  their 
estimation,  that  no  through  rate  was  ever  "quoted"  to  them 
on  such  shipments  until  the  rate  of  February  1st,  1888,  was 
{)ut  into  effect,  and  that,  therefore,  there  was  no  through  rate 
until  that  time. 

Upon  the  evidence  before  us  in  this  proceeding  we  find  J 
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unrselves  unable  to  assent  to  the  correctness  of  either  of  1 
these  grounds  aa  they  are  assumed  by  the  contending  parties. 
For  eight  or  ten  years  prior  to  the  first  day  of  Pehmary, 
1888,  the  course  of  business  had  been  for  the  lines  op^■rati^g 
between  Minneapolis  and  Milwaukee  to  issue  through  billn 
of  lading  upon  this  class  of  freight  to  New  York,  Boston,  i 
Philadelphia,  Baltimore,  and  common  billing  points,  with  I 
each  of  these  cities  via  Milwaukee,  over  the  defendants'  linett.  1 
and  their   connecting    lines,   to   destination.       These   lin^  * 
between  Minneapolis  and  Milwaukee,  being  the  initial  roadft, 
made  this  through  rate,  and  the  defendants  accepted  it,  and  j 
transported  the  freight  upon  the  through  bill  of  lading  to  [ 
destination.     The  total  of  the  rate  was  named  in  the  bill  of  I 
lading.     The  initial  road  charged  its  local  rate,  or  its  milUli^.J 
in  transit  rate,  as  the  case  might  be,  and  the  defeudauta  J 
charged  their  rate  from  Milwaukee,  made  uppf  their  locals  J 
or  agreed  percentage  rates,  as  the  case  might  be,  to  the  point  I 
of  destination.     The  way  bill  showed  the  route  the  freight  J 
was  to  go  to  destination.     This  was  the  way  the  business  v 
done  prior  to  February  1st,  1888.    According  to  this  coursa  I 
of  business  the  rate  from  Minneapolis  to  New  York  i-ta  Mil- 1 
waukee,   for  example,  upon   one   of  these  through  bills  of  1 
lading,  was  made  up  of  the  milling  in  transit  rate  of  the  ini- 
tial road  from  Minneapolis  to  Milwaukee,  and  of  the  agreed  I 
rate  of  25}  cents  of  the  defendants  and  their  connecting  lines'  I 
from   Milwaukee  to  New  York.      By  this  arrangement  thtf 
rate  from  Minneapolis  to  New  York  on  this  class  of  freighK 
was  then  32}  cents  per  hundred  pounds.     It  was  a  through: 
rate  and  had  every  essential  constituent  of  a  through  rate. 

It  was  wholly  immaterial  whether  such  a  rate  so  made  was  1 
"quoted"  as  a  through  rate  or  not.  The  through  bills  of  I 
lading,  the  fixed  total  rate,  the  waybill,  the  expense  bill,  the  I 
course  of  business  between  the  parties  by  winch  the  contrrtet"| 
of  shipment  was  performed  from  the  point  of  origin  to  dea- J 
tination  made  it  a  through  rate.  Names  are  nothing  in  saohl 
a  transaction.  The  law  looks  at  the  elements  and  subHtanoe] 
of  the  transaction  itself.  The  through  bill  of  lading  issuei 
by  the  initial  carrier,  iu  which  it  was  shown  what  the  rate 
was,  and  that  the  carriers  would  transport  the  freight  froaxl 
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Minoeapolis  to  Milwaukee  and  eant  to  destination,  was  a 
contract  with  the  shipper  tor  a  through  rate.  The  proposal 
of  the  initial  currier  waa  accepted  by  the  defendants  anil 
their  eonneeting  lines  when  they  took  the  freight  at  Milwau-  i 
kee  and  transported  it  to  New  York  upon  their  agreed  nite  i 
of  25}  cents  per  hundred  pounds,  and  it  then  became  an 
executed  contract,  and  performed  according  to  the  well- 
known  and  published  course  of  business  of  these  carriers. 
The  shipper  had  contracted  for  the  through  rate,  and  had 
received  it.  It  would  be  a  mockery  in  terms  to  call  such  a 
transaction  any  other  than  a  through  rate. 

The-  reduction  in  the  rate  upon  this  class  of  freight  from  I 
Minneapolis   to   eastern    points   of   February  1,   1888,  wan 
made,  as  we  have  seen,  by  the  defendants  and  tlieir  connect- 
ing line»  agreeing  to  accept  23  cents  per  hundred  pounds  as  I 
their  proportion  of  this  business  from  Milwaukee  east.     Tht)  I 
rate  related  to  business   originating   at   Minneapolis   or   at 
points  between  Minneapolis  and  Milwaukee  and  west  of  Mil- 
waukee.    On  sliipraents  originating  at  Milwaukee  and  des- 
tined to  New  York  over  their  lines  and  conuuctiug  liues,  tho 
defendants  left  their  rate  standing  at  25}  cents  per  hundred 
pounds   on    this    class  of   freight.     Then    the    initial   road 
between  Minueapohs  and  Milwaukee,  in  accordance  with  its  J 
published   tariffs   and   as   a   matter   of  caution,  stamped  in  I 
]>rinted  letters  upon  the  through  bill  of  lading  these  words: 
"The  rate  given  in  this  bill  of  lading  as  from  Milwaukee" 
(I.  e.,  23  cents  per  hundred  pounds)  "  is  the  proportion  of  the  I 
through  rate  from  point  of  sliipment,  and  must  not  be  con*  J 
strued  na  the  rate  from  Milwaukee  proper." 

The  freight  was  then  re-billed  at  Ludington  or  Qrand  I 
Haven,  but  dated  at  Milwaukee,  over  defendants'  roads  and  I 
their  connecting  lines,  in  accordance  with  their  instructiouR  I 
from  the  point  of  shipment  as  found  in  the  notations  on  the  I 
expense  bill. 

The  mistake  of  the  petitioner  consists  in  supposing,  that  I 
upon  fiilcL  a  course  of  business  ae  is  here  shown,  there  waHl 
no   through  rate,   because  the  initial  road  between  Minne- 
apolis or  the  point  of  origin  of  the  freight  west  of  Milwaukee 
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charged  its  local  rate  instead  of  ngreoing  to  receive  a  pd 
centitge  of  the  total  nite  from  the  point  of  origin  to  the  da 
tiuatiou  oE  the  freight.  A  rate  is  none  tho  loss  a  throngk 
rate  wliou  freight  is  shipped  upon  a  through  bill  of  lading 
from  the  point  of  origin  to  destiniition,  accompanied  by  a 
waybill,  showing  the  route  over  wliich  it  is  to  go,  with  the 
percentages  of  all  the  other  lines  set  forth  on  the  waybill, 
because  the  initial  caiTier  charges  its  local  rate  a»  piirt  of  the 
total  rate,  and  the  remaining  lines  chaise  an  agreed  rate 
made  by  percentages.  It  may  ocuur  where  the  freight  i» 
shipped  under  a  through  bill  of  lading  from  the  point  of  ori- 
gin to  the  final  destination,  and  has  to  pass  over  ten  or  a 
dozen  different  lines  of  railroad,  and  several  of  these,  or,  for 
that  matter,  eacli  of  these  roads  may  charge  its  local  rate, 
and  still  the  total  rate  is  a  through  rate.  As  Ihrongh  rates 
are  made  by  the  American  system  of  roads,  agreed  percent- 
ages of  the  total  rate,  considerably  less  in  amount  than  the 
local  rates  of  the  respective  roads  receiving  such  percent- 
ages, are  iisually  a  leading  feature  of  such  through  rates,  and 
it  is  eminently  proper  as  a  general  rule  that  this  should  bo 
so.  This  rule  is  illustrated  in  the  percentages  received  by 
the  defendants  and  their  connecting  linos  east  of  Milwau- 
kee, of  the  proportion  of  23  cents  per  Imndrod  pounds  of 
the  Minneapolis  rate,  as  well  as  their  percentages  of  the  25i 
cents  per  hundred  pound  rate  on  shipments  of  freight  orig- 
inating at  Milwaukee.  But,  as  we  have  already  stated,  it  is 
not  necessary  that  this  sliouhl  be  !io  in  order  to  constitute  a 
through  rate. 

Througli  rates,  like  any  other  agreements  that  parties  com- 
petimt  to  contract  may  make,  admit  of  very  great  variety  in 
the  forms  they  may  assume.  In  one  shape  or  another,  they 
are  in  very  general  use  upon  the  American  roads,  and  in  the 
ease  of  long  hauls  are  one  of  the  necessities  of  the  situation. 
(ioramerce  and  trade  require  it,  and  competition  compels  it. 
Such  rates,  when  reasonable  and  fairly  adjusted  in  their  rela- 
tions to  local  business,  are  greatly  favored  in  the  law, 
because  they  furnish  cheapened  rates  and  greater  ■facilities 
til  the  public,  while,  at  the  same  time,  they  give  increased 
employment  and  earnings  to  a  larger  number  of  carriers. 
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Upon  tlio  facts  and  the  law  of  tliiy  case,  tbo  mistake  of 
the  cleff^uditnts  cousists,  as  wq  Uiivr  already  indicated,  in 
Buppotiing  that  the  rates  from  Minu^apolie  on  through  bilk 
of  lading  I'la  Milwaukee  over  their  own  and  connecting  lines 
tu  New  York  and  eastern  piiints,  were  not  through  rates  prior 
to  February  1,  1888,  and  that  they  were  then  made  through 
rates  fur  the  iu-ut  timo  by  stamping  on  the  bill  of  lading  the 
provision  we  have  mentioned,  and  by  re-billing  them  at  Mil- 
waukee or  Liidiugton,  in  accordance  with  those  instructions 
from  Minneapolis,  or  the  point  of  shipment.  They  were 
through  rates  without  this,  and  this  method  of  dealing  with 
them  did  not  make  them  any  more  through  rates  than  they  i 
were  before  this  was  dune.  ■    i 

The  reduction  of  rates  made  by  the  defendants  and  their 
connecting  lines  west  of  Milwaukee  was  forced  upon  them 
by  the  reductions  mode  by  the  Soo  Line  and  by  the  Chicago, 
Burlington  &  Northern  Railway  Company,  If  this  reduc- 
tion had  not  been  made  by  the  defendants  and  their  con-' 
necting  lines  west  of  Milwaukee,  tbe  evidence  shows  that  , 
the  result  would  have  been  that  Imt  little  of  this  class  of 
freight,  comparatively  speaking,  would  have  gone  to  eastern 
(luints  via  Milwaukee  and  over  the  defendants'  lines,  and 
the  bulk  of  it  would  have  been  appropriated  by  the  Soo  Lino 
and  by  the  Chicago,  Burlington  &  Northern  Railway.  It 
was  under  eueh  circumstances  that  the  defendants  and  their 
connecting  hues  made  this  reduction  in  rates,  and  it  does 
not  appear  to  have  been  one  that  was  unreasonable  or  ca- 
pricious. It  was  not  a  reduction  that  was  unfair  or  UDJuot 
to  Milwaukee  any  more  tban  tlie  same  reduction  by  tbe 
lines  east  of  Chicago  from  27^  cents  to  25  cents  per  hundred 
pounds,  as  their  proportion  of  the  Minneapolis  business,  was 
nDJust  or  unfair  to  Chicago,  and  neither  of  these  reductions 
was  iinfair  or  unjust  to  Milwaukee  or  Chicago,  While  they 
were  in  force,  the  rate  fi-om  Minneapolis  to  New  York,  for 
example,  on  this  class  of  freight  via  Milwaukee  and  over 
defendants'  lines,  was  still  five  cents  higher  per  hundred 
pounds,  tban  it  was  on  freight  originating  at  Milwankeo 
and  shipped  to  New  York  over  defendants'  Hues,  and  there 
was  no  point  west  of  Milwaukee  and  between  Milwankoa 
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and  Minneapolis  from  which  the  through  rate  to  New  York 
waB  Ictis  than  2^  cents  per  hundred  pounds  higher  than 
upon  freight  originating  at  Milwaukee  and  shipped  east 
over  defendants'  lines  and  their  connecting  lines.  On  a 
car  of  28,000  pounds  this  would  make  the  through  ratu 
fourteen  dollars  per  car  higher  from  Minneapolis  to  New 
York  than  ou  freight  originating  at  Milwaukee,  and  od 
such  a  car  the  through  rate  from  the  nearest  point  to  Mil- 
waukee and  west  of  that  city  to  Ii(ew  York  would  he  sevea 
dollars  per  car  higher  than  on  freight  originating  at  Mil- 
waukee and  transported  via  Milwaukee  over  defendantu' 
lines  and  their  connecting  hues  to  New  York.  The  evidence 
does  not  show  that  this  injured  the  business  of  Milwaukee 
in  the  slightest  degree  ;  it  related  entirely  to  freight  passing 
through  Milwaukee  from  more  distant  points  which  had 
materially  higher  rates  than  on  freight  originating  at  Mil- 
waukee to  eastern  cities.  What  we  have  here  said  as  to 
Milwaukee  ia  true  also  of  Chicago,  as  to  the  reduction  matl« 
by  the  lines  east  of  that  city  upou  their  portiou  of  the 
through  rate  on  freight  from  Minneapolis,  and  points  we»t 
of  Chicago,  between  Minneapolis  and  Chicago,  destined  to 
eastern  points. 

In  the  case  of  the  Detroit  Board  of  Trade  iw.  The  Grand 
Trunk  Railway  of  Canada  and  the  New  York  Central  & 
Hudson  River  Railroad  Company,  2  I.  0.  C.  Rep.,  p.  315,  w« 
had  occasion  to  consider  the  relative  difference  between 
a  through  rate  at  an  intermediate,  and  a  far  distant  point, 
and  the  one,  as  compared  to  a  percentage  of  the  other,  for  on 
equal  distance.  The  principle  we  there  announced  is  appli- 
cable here  to  the  extent  that  upon  the  manifest  and  widely 
different  circumstances  and  conditions  of  transporting  tliis 
class  of  property  from  Minneapolis  to  eastern  points,  aa 
compared  with  those  surrounding  the  transportation  of 
similar  fi'eight  from  Milwaukee  to  the  same  eastern  points, 
the  division  of  the  Minneapolis  rate  at  Milwaukee  west,  so 
that  the  proportion  of  it  from  Milwaukee  to  New  York,  or 
any  other  eastern  point,  should  be  the  same  and  no  less,  than 
the  rate  upon  the  same  class  of  freight  originating  at  Mil- 
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■waukee  and  ilestined  to  New  York,  or  such  eastern  point,  is 
&  standard  of  comparison  that  cannot  be  sustained.  We  did 
not  assert  the  proposition  in  tliat  case,  nor  do  we  in  this, 
that  there  may  not  sometimes  be  a  relation  between  the  two, 
for  there  often  is  such  relation.  The  difFereuce  between  pro- 
portions of  through  rates  along  the  same  lines  should  bo 
fairly  reasonable  in  amount,  and  properly  guarded  in  their 
application,  and  not  such  as  to  injure  or  suppress  business 
in  one  locality,  in  order  that  it  may  be  stimulated  and  built 
up  in  another.  Where  a  rate  is  in  itself  a  through  rate  and 
made  up  of  percentages  to  an  intermediate  point,  like  Mil- 
waukee, or  Detroit,  lor  example,  and  upon  a  long  haul,  the 
circumstances  and  conditions  of  transportation  must  be 
rarely  exceptional  indeed  to  be  of  such  controlling  force  aa 
to  wanant  any  considerable  excess  of  such  a  rate  in  amouut 
over  a  percentage  of  a  through  rate,  for  an  equal  distance 
along  the  same  line,  by  way  of  the  same  point,  to  a  more 
distant  point.  The  doctrine  of  relatively  fair  rates  to  differ- 
ent localities  is  one  that  we  have  frequently  asserted.  The 
difference  at  Milwaukee,  however,  of  '2^  cents  per  hundred 
pounds  as  a  proportion  of  the  through  rate  from  Minneapolis 
to  eastern  points,  as  compared  with  shipments  of  the  same 
class  of  freight  originating  at  Milwaukee  and  destined  to 
eastern  points,  was  not  one,  upon  all  the  facts  of  this  case, 
which  we  regard  as  unreasonable  in  amount  or  calculated  to 
injure  the  business  at  Milwaukee,  that  it  may  be  stimulated 
and  built  up  at  Minneapolis,  Nor  can  a  corresponding 
difference  between  other  points  according  to  distance,  situ- 
ated between  Milwaukee  and  Minneapolis,  have  any  such 
effect,  wheu  these  rates  are  still  considerably  higher  than 
the  through  rate  chatted  upon  freight  originating  at  Mil- 
waukee and  destined  to  eastern  points.  Besides,  these  are 
all  very  long  hauls,  in  addition  to  being  controlled  by  oir- 
cumstancea  and  conditions  of  transportation  whioh  art} 
widely  dissimilar. 

No  complaint  is  mode  of  milling- in -transit  rates  in  this  ! 
proceeding,  and  we  can  well  understand  why  this  should  bo 
so,  for  Milwaukee   is,  in  proportion  to   the   immense  grain 
and  floui'  business  it  does,  quite  as  much  luterested  in 


I'i 

I 


872  STTEBSTATE  OOIQEXBCB  OOJOaSSIOBr  BEFOBTS. 

<>btaixdng  grain  tinder  the  rates  resulting  from  €hn  system 
as  Minneapolis.  In  the  view  we  take  of  the  case  it  is  wholly 
immaterial  that  the  freight  rates  from  Mmneapolis  to  Mil- 
wankee  and  from  points  west  of  Milwaukee  Mrere  prepaid 
to  Milwaukee  by  the  milling-in-transit  rates,  because  they 
were  in  every  such  instance  part  of  a  through  rate.  In  this 
•respect  it  does  not  appear  that  they  were  the  means  of 
violating  the  law.  They  were  the  known  and  pzevailiiw 
.rates  in  r^ard  to  this  class  of  business.  They  were  tieated 
by  the  parties  as  the  basis  of  the  through  ratcw  Ereiy 
shipper  knew  that  these  were  the  rates  which  were  used  in 
transporting  this  class  of  freight  to  Milwaukee  from  Minne- 
apolis and  points  west  of  HMQlwaukee,  for  shipment  via  Mil- 
waukee and  defendants'  lines  to  eastern  points  as  the  1i*«hi 
of  the  through  rate ;  and  that  the  local  rate  of  12|.  cents  per 
hundred  pounds  on  this  class  of  freight  from  Minneapolis  to 
Milwaukee  was  not,  and  could  not  be  used,  as  part  of  this 
through  rate  of  February  let,  1888.  They  were  in  fact  vezr 
moderate  rates,  being  much  the  same  in  amount,  according 
to  actual  distance,  as  the  percentages  of  agreed  rates  orsr 
defendants'  lines,  and  their  connecting  lines.  No  shipper 
has  complaiQed  that  he  was  unable  to  obtain  these  rates 
while  other  shippers  were  receiving  them. 

It  results  from  the  conclusion  we  have  reached  that  the 
petition  in  this  proceeding  cannot  be  sustained,  and  it  it 
therefore  dismissed. 
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MILTON  L.  MYERS,  Survivor  of  Hostetter  &  Company, 
r.  Thk  PENNSYLVANIA  COMPANY,  Operatino  thk 
riiToiiuiiGii,  Fort  Way:;i:  &  Chicago  Eailv:ay;  Thk 
BALTIMORE  &  OHIO  RAILROAD  COMPANY;  Thk 
LAKE  SHORE  ^  MICHIGAN  SOUTHERN  RAIL- 
WAY COMPANY;  The  PITTSBURGH  &  LAKE 
ERIE  RAILROAD  COMPANY ;  The  NEW  YORK  . 
(CENTRAL  &  HUDSON  RIVER  RAILROAD  COM- 
PANY;  The  ALLEGHENY  VALLEY  RAILROAD 
C  OMPANY ;  and  The  PENNSYLVANIA  RAILROAD 
COMPANY. 

Hearing  at  Washington,  January  10,  1889.  on  Depositions  and  Oral  Teeti-t 

inony.  —Decision,  February  23, 1889. 

Ilostottor's  Stomach  Bitters,  prior  to  the  Act  to  regulate  commerce,  were 
shipped  under  the  Middle  and  Western  States  Classification  in  the  third 
class  in  less  than  car  loads,  and  In  the  fourth  class  in  car  loads. 

Blttors  generally  In  that  classltication  were  classed  in  first  class  in  less  than 
car  loads,  but  were  also  put  in  the  third  class,  with  the  specification 
''  Manufacturer's  Account,  released  by  shipper,"  under  which  these 
bitters  were  shipped.  No  other  article,  except  wine,  was  so  classified 
and  shipped. 

After  the  Act  to  regulate  commerce,  the  Official  Trunk  Line  Classification 
superseded  the  former  classification,  and  Bitters  were  classified  in  first^ 
f'l.ass,  with  other  liquids  similar  In  character,  marketable  value  and 
iiwinncr  of  shipment.  The  class  rates  under  the  Official  Classification - 
are  lower  than  under  the  one  previously  used. 

In  ()('t(>i>er,  1888,  by  a  change  in  the  Official  Classification,  Bitters  in  car 
loads  were  placed  In  third  class. 

On  conjplaint  for  unjust  and  unreasonable  rates,  ITeldf  that  a  former  special 
and  preferred  rate  is  not  a  fair  test  of  the  reasonableness  of  a  present  rate. 

The  propfir  olassitication  of  an  article  Is  to  be  judged  relatively  by  the  clas- 
sillcation  of  other  articles  similar  in  character,  quality,  and  conditions 
of  transportation. 

The  rat(*  on  letters  as  at  present  classified,  compared  with  analogous  arti- 
cles, is  not  so  unreasonable  as  to  demand  a  change  of  the  classification 
of  that  particuhir  article.  The  propriety  and  extent  of  a  change  can 
more  appropriately  bo  act^  upon  in  connection  with  other  articles,  in  a 
general  revision  of  the  classification. 

A .  //.  ( 7arke  and  Jamss  Watson,  for  Petitioners. 
lhf(jh  Z.  Bond,  Ji\,  for  B.  &  O.  R.  R.  Co. 
J.  IL  Ileal,  for  P.  &  L.  E.  R.  R.  Co. 

J,  T.  Brooke,  for  Penn.  Co.,  Penn.  R.  R.  Co.,  and  N.  T.  0, 
k  H.  K.  E.  K  Co. 
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jmrOBT  AND   OPINION  OF  THE   COMMISSION. 
ScQOONMAKEit,  Commisfrioner  : 

The  complaint    charges  imreasonable   antl    Tmjast    trans-T 
portation  rates  upoD  property  shipped  over  the  lines  of  the  ] 
dofondants  from  Pittsburgh,  PennHjlvania,  to  different  places 
in  the  United  States.     It  sets  forth  that  the  petitioiiers  are 
engaged  in  the  manufacture  and  sale  of  a  proprietary  medi- 
cine iinown  as  HoBtettor's   Stomach  BitterB,  and  that  they 
and  their  predeoessurs  have  carried  on  the  business  at  Fitto-  i 
burgh  for  thirty  3ear8.     It  also  states  that   prior  to  April  5, 
1887,  in  the   classiticatiou  then  used,  the  bitters  were  rated 
fourth  class  in  car  loads  and  third  class  in  less  than   ear 
loads,  but  that  by  the  classiticatiou  in   force  since  April  5, 
1887,  they  were  placed  in  first  class  buth  in  car  loads  and 
less  tlian  car  loads,  and  that  by  such  classification  the  rateA4 
have  been  advanced  to  an  unfair  and   unreasonable  extent;. 'T 
Illustrations  are  given  of  the  advances:  for  example,  to  Chi-  I 
(;ago,  from  25  cents  per  hundred  to  42^  cents ;  to  St.  Louis,  | 
from  38  cents  to  58^  cents ;  to  San  Francisco,  from  83  ceots  J 
to  $1.60;  to  New  Orleans,  from  60  cents  to  $1.05. 

The  advances  in  rates  are  alleged  to  bo  excessive,  unjni 
and  unreasonable,  and  to  be  in   contravention  of  the  first, 
second  and  third  sections  of  the  Act  to  regulate  commerce. 

The  answers  of  the  several  defendants  set  forth  matters 
intended  to  justify  the  classili cation  and  rates  complained  oCi  . 

The  material  facts  areas  follows;  The  shipments  of  the  I 
stomach  bitters  by  petitioners  aggregate  annually  from   sev^fl 
onty-tive  to  eighty-five  thousand  ho,\e«.     The  boxes   are  i 
uniform    size    and  weight,  and    contain    twelve   liottles   > 
bitters  securely  packed,  each  bottle  containing  a  pint  and  itfl 
half.     A  box  of  tlie  bitters  weighs  about  thirty-five  pound^iT 
A  car  load  consists  of  about  seven  hundred  boxes,  weighimjj 
twenty-four  thousand  five  hundred  pounds.     When  shippei 
in  less  than  car  loads  they  are  sent  in  lots  oE  fifty  boxes  0 
over.     The  bitters  are  compounded  of  about  eighty  per  ccntii 
of  cologne  spirits  or  high  wines,   reduced   with  water  an^ 
vfith  ingredients  of  roots,  Peruvian  bark,  etc.,  for  which  thfiJ 
formula  is  a  secret. 
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The  cost  of  a  box  of  bitters,  including  the  manufactiiro, 
advertising  and  all  the  incidciits  of  the  biislnesa,  is  about  six 
dollars  or  lesa,  and  it  is  sold  to  dealers  at  seven  dollars  and  a 
half  a  box,  transportation  charges  paid.  The  retail  price  is- 
one  dollar  a  bottle. 

The  business  is  prosperous,  increasing  yearly,  and  large 
profits  are  xyiilizcil. 

Prior  to  April  5,  1887,  railroads  in  the  territory  iu  ques- 
tion worked  under  three  different  chinBiiiuatious.  One  wa» 
known  as  a  local  clussiticatioii  that  governed  tlm  traffic 
between  local  stations ;  another  as  th«  Middle  and  Western 
Htates  Classification,  under  which  the  bittern  of  Hostetter  it 
Company  were  sliipped ;  the  third  was  a  through  classifica- 
tion that  governed  business  from  Chicago  to  the  sortboard. 
In  the  class  iHctttion  that  covered  the  bitters  of  Hostetter  A 
Company  tliey  were  shipped  in  the  third  class  iu  less  than 
car  loads,  and  iu  the  fourth  class  in  car  loads,  and  under 
■written  agretmouts  between  the  shippers  and  the  different 
roads,  renewed  annually,  the  goods  were  carried  entirely  t^ 
the  ownera*  risk,  the  companies  being  released  from  claims 
for  damages  from  tho  casaalties  of  carriage  and  fi-om  short- 
age and  pilfering. 

When  the  Act  to  regulate  commerce  was  passed  the  car- 
riers found  that  uniform  classification  was  necessary  both  for 
through  and  local  business.  The  Official  Trunk  Line  Classi- 
ficfttion,  prepared  for  the  new  conditions  under  the  Act,  with 
a  less  number  of  classes  and  applying  to  both  east  and  west- 
bound carriiige,  was  accepted  by  all  the  roads  that  are  pat- 
ties to  this  proceeding,  and  superseded  the  former  classifica- 
tions, with  tlicir  more  numerous  classes,  that  had  been  used. 
The  goods  of  petitioners  have  since  been  carried  under  the 
Official  ClasHification  wherever  that  governed.  Under  this 
elassiiication  the  bitters  were  placed  in  the  tirat  class,  both  in 
cur  loads  and  less  than  car  loads,  and  if  taken  at  carrier's 
risk  in  less  than  car  loads,  in  double  first  dans.  This  change 
in  classiticntion  increased  the  rates,  particularly  on  western 
and  southwestern  shipments. 

Changes  have  been  made  in  the  Official  Classification 
from  time  to  time,  and  by  changes  that  took  effect  October 
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iy,  1888,  the  Btonmuh  bittera  were  placed  in  third  cluBS  ii 
car  limilci  and  tirst  class  in  lees  than  car  loads.  A  mat 
rudiiutioQ  ill  oar  load  rates  fuUuwed  this  cliauge  of  classilii 
Hon.  Tlie  rates  uiider  tlio  Official  Cinssiticatioii  are  lo' 
tliau  tliuy  were  on  like  uvtmbered  olasstis  in  other  clasBitica*' 
tioQs  l)efoi-e  the  Act  to  regulate  cutuioeree.  The  tlrst-clasn 
rates  to  certain  points  are  uow  lower  than  the  second-clasrt 
rates  before  that  Act.  At  some  terminal  points  the  chai^en 
(ire  higjiar.  As  illustrations,  the  rate  to  liuS'alo,  which  was 
23  cents  per  hundred  pounds  before  the  Act  in  less  than  car 
loads,  is  now  30  cents — an  increase  of  seven  cents  produced 
by  the  necessity  of  conformity  to  the  fourth  section ;  wiiihi  to 
oil  points  east  of  Buffalo,  including;  Boston,  all  Boston  points 
and  New  York  and  Philadelphia,  the  rate  is  considerably 
lower.  The  rate  to  Boston  prior  to  April,  1887,  was  70  cents 
per  hundred  on  leas  than  tifty  boxes,  61  cents  on  fifty  ease 
lots  or  more,  less  than  car  loads.  The  less  than  car-load  rate 
now  is  51  cents  per  hundred.  To  New  York  the  rate  was 
cents  pur  hundred  on  iifty-cufle  iota ;  now  41  cents. 

The  car-load  rates  to  Buffalo  now  are  20  cents  per  hun- 
dred ;  to  New  York  30  cents  per  hundred,  being  five  eentn 
less  tlmn  before  the  law.  To  Boston  the  rate  was  40  cents 
in  oar  loads,  uow  33  cents.  The  rates  on  third  class  uuder 
the  Official  Classi  ft  cation,  in  whicIT  bitters  in  car  loads  aro 
placed,  are  three  cents  per  hundred  lower  than  before  the 
Act.  Since  October  18,  1888,  when  a  change  was  made  in 
the  Official  Classification  and  car-load  rates  made  for  bittern, 
the  rates  from  Pittsburgh  to  the  princi])al  points  of  ship- 
ment have  been  as  follows : 

To—  Lesa than  car  Inada.         Cnrloada. 

Chicago $0  4-24  *0  271 

New  Orleans 1  05  73 

Hew  York 4.5  30 

-Boston 51  33 

PhUadelpliia 39  28 

San  Francisco,   Cal.,   and   Portland, 

Ore.,  till  January  1. 1889 3  00  1  40 

Since  January  1,  1889 3  10  1  60 


'^ 
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Sbipmentfi  to  DuUaH,  Tesiis,  and  other  common  points  in 
Texas  prior  to  Octobfv  15,  1888,  were  goveruwil  l>j-  the  Joint 
Texu«  (Jlaseiticatiuu,  whifh  cliissed  bitters  in  «lase,  owiit-rn 
risk  of  bruiikuge,  Inns  than  ear  IoikIs,  tirst  cIush,  ¥l.5U;  car 
loads,  fourth  class,  93  <;euts.  On  October  15, 18S8,  the  West- 
tirn  Glossi&cation  as  adjusted  to  Tesas  traffic  waa  adopted, 
which  classes  bitters  iu  glass  or  wood,  owner's  risk,  tii'st  class 
for  any  quantity,  rate  $1.50  per  hundi-cd  pounds.  January 
20,  188y,  the  iirst  class  rate  was  advanced  to  Ifl.tiS  per  hun- 
dred pounds  for  any  quantity.  These  rates  are  not  con- 
trolled by  the  Official  Classification. 

The  ear-load  shipments  heretofore  have  been  made  to  only 
a  few  points — San  Fi'aucisco,  California;  Portland,  Oroyon; 
and  GalveBton,  Texas;  lass  than  cur-loail  shipments  to  tho 
principal  cities  at  the  West  and  Southwest. 

Before  the  Act  bitters  generally  were  in  first  class,  but  liad 
also  another  classification  in  the  third  class,  specified  as  fol- 
lows: "Manufacturer's  account  released  by  shipper,"  under 
which  these  bitters  were  curried  at  the  lower  rates  of  that 
class.  Since  the  law  tht^y  have  been  classed  with  other  anal- 
ogous articles  and  take  like  rat^s.  Some  of  these,  contained 
iu  gloss,  boxed,  are:  Acids,  apple  and  fruit  butter,  jrlly,  or 
sauce;  shoo  blacking;  bromine;  catsup;  chow-chow;  cider; 
cofTee,  condensed;  disinfecting  liquids;  drugs  and  medi- 
cines; glycerine;  honey;  ink;  liquors  or  liquids,  wines;  milk 
food ;  mustard ;  oils  ;  paints ;  ]>ickles ;  prunes ;  snuffs  ;  stere- 
otype plates,  boxed  ;  syrups;  and  many  others.  The  bitterB 
ai-e  rej^iirded  by  the  railroads  as  desirable  freight,  and  are 
conveniently  handled,  but  their  transportation  is  attended 
with  some  risks  from  pilferers,  who  open  the  boxes  and 
renfcove  bottles. 

The  statement  of  facts  discloses  tho  case  so  fully  and 
points  so  clearly  to  the  conclusion  uecessarj-  that  little  new! 
be  added  by  way  of  discussion.  It  is  manifest  from  all  the 
testimony  that  the  m.inuftwturers  of  the  stomach  bitters  prior  ' 
to  fclic  Act  to  regulate  commocfie  were  accorded  exceptional 
transportation  advantages.  The  favorable  rates  had  little,  if 
any,  relation  to  the  marketable  vtilue  of  the  property,  or  to 
the  charges  for  carrying  analogous  articles.     They  were  part 
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ot  the  former  railroad  practices  of  affording  special  ailvan^ 
tagea  to  favored  shippers,  lijiatid  upou  no  principle  nliateverfl 
and  ill  violiitiun  of  their  duty  to  the  public  to  apportiun  tbeix 
chaises  justly  autl  with  (air  regard  to  the  value  of  the  aerA 


The  Bame  favoritism  and  lack  of  consisteiiGj  also  allowed 
a  leas  charge  for  longer  than  for  shorter  distances,  and  gavo 
to  certain  favored  towns  undue  preferences  over  others  enti-_ 
tied  on  just  principles  to  equal  or  better  rates.  Since  tlv 
Act  these  practices  have  befu  no  longer  pui^i^iMe  witliooj 
risks  of  prosecution  and  penal  consequences.  In  the  i 
adjustments  made  necessary  by  the  Act,  the  eoniniodity" 
shipped  by  the  petitioners  being  similar  for  transpoi-tatiuul 
purposes  to  many  others,  and  no  adequate  reason  existini 
for  giving  it  a  class  and  rate  of  its  own,  was  very  proper!* 
classed  with  other  things  similar  in  commercial  value,  i 
in  the  character  of  the  service  required  of  the  carrier. 

The  complainants  insist  that  the  evidence  does  nut  wurratit^ 
n  finding  that  the  stomach  bitters  previous  to  the  Act  had  a 
clasuificution  and  rate  that  were  special  and  lower  than  anal 
ogous  articles,  and  testimony  is  cited  to  the  orTcct  that  nd 
rebates  were  asked  for  or  received,  that  the  shippers  werT 
never  asked  to  pay  any  higher  rate,  and  that  the  freight  v 
sought  after  by  the  eaniers  at  the  rates  then  charged.     Tbifef 
testimony  is  not  at  aU  inconsistent  with  the  hypothesis  thi 
a  favored  rate  was  in  fact  accorded  to  these  bitters.    Whethai 
or  not  the  rate  was  preferential,  and  in  that  sense  special 
depends  upon  the  character  of  the  article,  the  manner  i 
which  it  was  shipped,  and  the  classification  of  commoditiel 
similar  in  character  and  mode  of  shipment.     If  it  had  a  clai 
sitication  distinct  from  propertj-  similar  in  these  i-espects  i 
had  an  advantage  not  founded  on  consistent  principles  oi , 
classification,  but  on  considerations  special  in  their  nutarej 
that  might  have  involved  favor. 

The  Middle  and  Western  States  Classification,  under  whicltl 
the  article  was  shipped  prior  to  April,  1887,  shows  that  ill 
was  classified  as  follows:  Bitters   in   glass,   manufacturerVfl 
account,  released  by  shipper,  class  three.     This  did  not  upply" 
to  a  variety  of  other  articles,  such  as  acids  in  carboys,  applftfl 
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or  fruit  batter  in  glass  or  stone,  bromine,  drugs  find  msdi- 
cines,  embalming  fluids,  extract  of  burk,  glycerine  iu  gltiEis  or 
tin,  liquors,  wines,  high  wiues,  aud  oils  in  glass,  cans  or  jugs, 
packed  in  boxes,  itc.,  which  were  all  embraced  in  first  class 
at  owoer's  risk.  Bitters  in  glass,  owner's  risk,  without  the 
specification  "  manufacturer's  account,  released  bj  shipper," 
were  also  in  firtit  class.  The  ilistinguishing  feature,  there- 
fore, of  the  special  classification  of  the  bitters  iu  question 
was  the  addemlum  "manufacturer's  account."  This  classifi- 
cation was  also  applied  to  wine  in  cases,  but  to  nothing  else 
to  which  attentiou  has  been  called.  Wine,  like  bitters,  with- 
out this  speciliL-ation  was  in  first  class.  Whatever  reasons 
may  have  induced  this  mode  of  classificatlou,  the  effect  was 
to  aETord  color  for  a  reduced  charge.  Several  other  articles 
that  are  now  iu  the  first  class  had  various  lower  classifications 
for  which  the  rea.'^ous  are  not  apparent. 

Complainants  also  refer  to  opinions  at  one  time  expressed 
liy  traffic  agents  of  some  of  the  defendants  as  to  the  reason- 
ableness of  the  old  classification,  and  to  the  grounds  specified 
by  these  agents  for  tlio  change  made.  These  opinions  are  to 
be  weighed  in  connection  with  the  facts  on  which  they  are 
based,  and  the  reasons  stated  by  witnesses  for  an  act  for  which 
they  are  not  responsible  may  be  inadequate  without  impair- 
ing the  propriety  of  the  act.  So  far  as  traffic  agents  may 
impute  an  increase  of  rates  to  the  law  in  nuy  other  sense  than 
as  a  result  of  the  removal  of  preferences  and  the  requirement 
of  equality  of  charges  for  like  sei-vioe  in  respect  to  like  traffic, 
tlic  imputation  is  incorrect,  if  not  diaingenuoiw.  The  law 
r''quire3  no  increase  of  rates,  but  only  equality  under  like 
conditions  so  that  one  shipper  shall  not  have  udvautitges  at 
the  expense  of  another.  Obviously  the  elimination  of  rt^iiates 
and  preferences  to  favored  individuals  or  localities,  and  tho 
payment  by  all  shippers  of  like  charges  for  like  service,  would 
iMiem  to  warrant  cheaper  service  for  the  public  at  large  with- .~ 
out  loss  of  revenue  to  tho  carriers.  •'   ,■    " 

In  the  reformed  classifications  prepared  to  ipeet  the 
requirements  of  the  law,  some  mistakes  doubtleaa -were  made 
in  the  difficult  task  of  properly  arranging  traffic  consisting  of 
;i  very  great  number  of  commodities,  some  differing  widely 
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and' soma  slightly  in  cbaracter,  jn  a   few  general  classes,*! 
Quite  clearly  it  was  error  uot  to  give  a  car-load  rate  to  the 'T 
bitters  iu  tlie  tiret  instnuce.     Tliat,  however,  has  been  cor- -I 
rectfid.     The  double  tirst-dass  rate  at  first  apjtlied  was  also  | 
imrcaHonably  lii^li.     If  the  cnso  restt-d  on  the  clasijifi cation 
and  rates  in  cxisteuce  wlien  tlte  petition  was  filed,  the  oom- 
plaiut  would  probably  Lave  sufficient  foundation  to  be  sub- 
taiuod.     But  the  changes  made  on  the  Isth  of  Ot-tobtir,  and  % 
in  force  since,  have  renioTed  the  substantial  groumls  of  com- 
phiiut.     The  pctitiouers,  however,  still  insist  that  the  present 
rates   are   unreasonable  on    west-bound    and    8outbwest«;ro 
shipmenti^.     The  rates  ou  enst-Iwund  shipments,  boiug  con-  _ 
feaaodly  leas  than  they  were  prior  to  the  Act,  are  not  inij 
question. 

The  western  and  soutliwestern  car-load  rates  since  October 
18th,  1888,  so  far  as  the  Official  Classiiicatiou  governs,  leavo 
little,  if  any,  cause  for  comineut.  They  are  only  a  small 
advance  above  the  favored  special  rates  before  the  law  was  iu 
force,  aud  resulted  from  the  effort  to  combine  aud  harmoniKe 
iu  one  unlfoi'ni  classification  several  different  ones,  ou  Boma  ,. 
of  which  class  rates  weie  liigber.  ■ 

It  is  said,  however,  that  car-load  shipments  are  made  tal 
only  few  and  far  distant  points — San  Francisco,  California;  ' 
Portland,  Oregon;  and  Galveston,  Texas — and  to  ail  other 
places  in  Ices  thau  car-loads,  so  that  the  car-load  rates  arc  of 
no  benefit  to  the  petitioners.  Their  shipments  are  stated  to 
Vve  as  a  rule  in  lots  of  fifty  Ixnoa  and  over.  No  explanation 
was  given  why  the  goods  ai'e  not  sliipped  in  car-loads  to  largo 
cities  like  Chicago,  St.  Paul,  Kansas  City,  Omaha  and  many 
othera  to  wldch  frequent  shipments  are  made.  "With  a  car- 
load rate  open  to  the  ])ctitiotiers  it  would  seem  feasible  aud 
desiralile  to  avail  themselves  of  that  mode  if  the  difl'ereuce  in 
rates  is  deemed  of  material  impoi-tance. 

The  principal  contention  is  in  respect  to  rates  on  less  thatt   | 
car-loads.     The  main,  if  not  the  only,  ground  on  which  they 
are  assailed,  is  that  they  are  higher  than  the  old  rates  accepted 
before  the  Act  took  effect,  and  which  have  been  described. 
Largtir  sums  in  the  aggregate  have  been  paid  by  the  mi 
facturers  for  the  transportation  of  their  commodity  thaa  1 
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under  tlie  formef  apfcial  rato,  and  the  inference  drawn  ie  that 
tlie  preseut  rutes  are  unreasonable  and  oppressiye.  TLat 
Hnch  an  impression  should  exist  is  not,  perbapa,  unnatural. 
It  is  one  of  tlie  fniits  of  tht'  in-PRular  praftioes  nnteisedent  to 
the  law,  whiL-ii  oft«n  led  shippers  to  believe  that  special 
transportation  privileges  were  legitimate,  and  tliat  what  was 
conceded  as  a  favor  became  thereafter  matter  of  right.  In 
many  instancies  when  shippera  or  localities  have  complniuod 
of  the  action  of  caniers  under  the  law,  it  has  been  found  that 
the  coniplidnts  have  arisen  from  the  neceasary  and  iutendeil 
effect  of  the  law  in  the  suppression  of  uujnst  prefereuccs  and 
other  abuses,  and  the  equalisation  of  uLargeu  under  condi- 
tions Hubt^tautially  equal. 

When  the  reason ableneSR  of  rates  is  questioned,  therefore, 
the  coniidaint  should  be  based  on  other  grounds  than  a  for- 
mer preferential  rate,  a  cnt  rate,  or  any  merely  iihnormal 
practice.  The  prohibition  of  rebates  and  of  unjnst  discrim- 
inations and  preferences  has  resulted  in  some  instances  in 
increased  charges  to  individual  shippers,  or  ou  .some  partic- 
ular traffic,  but  if  such  advances  are  only  caused  by  the  dis- 
continuance of  abuses  and  bear  proper  relation  to  the  chat^es 
on  other  tr.iffic  and  to  the  conditions  of  transportation,  no 
injustice  is  done. 

The  case  of  the  petitionei's  is  within  the  application  of  this 
principle.  The  classification  of  the  stomach  bitters  in  lens 
than  car-loads  has  been  raised  to  finut  class  for  the  reason 
that,  all  things  considered,  it  properly  belongs  iu  that  class, 
which  inchides  a  variety  of  similar  articles,  and  because  a 
lower  classification  without  sufficient  reasons  to  justify  it 
would  be  an  undue  preference,  and  in  violation  of  the  law. 

By  this  classification  it  takes  the  rates  of  the  other  kinds 
of  property  iu  the  class.  These  consist  largely  of  articles  in 
glass  ]>itrked  like  the  bitters  in  boxes  for  transportation. 
Among  them  are  acids,  apple  or  fmit  bnttor,  bromine,  cider, 
coffee  condensed,  drugs  and  medicines,  honey,  ink,  liquors  or 
liquids,  milk  food,  oils,  paints,  pickles,  prunes,  aymp,  and  a 
variety  of  others.  There  is  no  apparent  injustice  in  classi- 
fying .the  bitters  with  such  articles.  And  a  rate  that  is  rea- 
sonable for  the  class   is  reasonable  for  an  article  properly 
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iauluded  in  the  class.  Tlie  petitioners  suffer  no  injustice,  1 
tlieroforo,  peculiar  to  themselves,  from  the  classification  of  1 
their  goods.  If  the  classi&catioti  of  their  bitters  should  bel 
changed  the  sami:  reasons  would  compel  a  like  ch»nge  of  a  1 
large  number  of  similar  articles.  No  question  of  that  c 
ter  is  now  presented.  The  question  is  simply  whether  theJ 
stomach  bitters  should  be  taken  from  the  class  in  which  it  i«] 
placed,  and  given  a  lower  class. 

To  reduce  stomauh  bitters  in  less  than  ear-load  lots  from  J 
the  first  class  under  the  Official  Classification,  would  be  to-j 
take  them  from  the  positiou  among  analogous  articles  whiclt  I 
they  now  occupy.  The  second  class  contains  almost  no  arti-  | 
ties  that  are  liquids,  or  with  which  stomach  bittera  can  fairly  I 
claim  to  be  associated.  The  general  question  in  respect  tO'l 
the  entire  list  of  articles  above  enumerated,  of  whether  the  4 
difference  between  car-load  and  less  than  car-loatl  clasiuticar  J 
tion  is  or  is  not  too  great,  is  one  which  can  not  properly  be  I 
passed  upon  without  a  much  broader  consideration  of  tha  I 
subject  than  the  facts  respecting  a  single  article  can  p 

The  subject  of  the  difference  between  ear-loads  and  less  I 
than  car-loads  under  the  Official  Classification  has  been  exten-  f 
sively  investigated  and  elaborately  discussd  in  another  c 
under  consideration  by  the  Commission  awaiting  decision,  1 
in  which  the  general  question  can  more  appropriately  be  dealt  I 
with  and  the  principles  indicated  that  should  be  regarded  in  J 
class  distinctions.  It  is  better  that  the  margin  of  difference  1 
between  car-loadft  and  less  than  ear-loads  in  respect  to  a  sinf^e  ] 
article  should  be  reserved  until  the  matter  can  be  disposed  i 
of  in  a  collective  sense. 

The  conclusion  of  the  Commission  is  that  a  change  in  the] 
classification  of  the  bitters  should  not  now  bo  ordered.  Thai 
first  class  in  the  Official  Classification  is  in  fact  more  favor- 
able to  the  shipper  than  the  second  class  was  in  the  classifi- 
cation under  which  it  was  formerly  shipped.  The  testimony 
does  not  now  sliow  that  the  business  of  the  petitioners  has 
been  injured.  While  the  amount  of  freight  charges  paid 
ia  greater  the  profits  of  the  business  have  also  largely 
increased. 

If  it  were  necessary  to  make  an  order  respecting  the  claf 
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sificatioD  in  force  wlieu  tlio  petition  was  filed,  sufficient 
grounds  might  exist  for  BustLiiuiiig  the  complaiut  or  a  por- 
tion o£  it.  But  upon  tlie  classification  of  the  goods  in  ques- 
tion under  the  i-li;iugos  that  took  effect  October  18th,  1888, 
in  force  at  the  time  of  the  hearing  and  still  in  force,  the 
decision  of  the  Commisuioo  is  that  the  complaint  is  not  sus- 
tained. 
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L.  LIPPHAN    &.    CO.   V.  THE    ILLINOIS    CENTKVLj 
Il-ULROAD  COMPA^'T. 

A  raiiroBd  company  la  undor  Bpi^'ial  obllgatlciii  lo  glvo  reasioniiWe  ruMs  lor  ] 
Its  luuaJ  biistiiees,  bill  thnre  ure   maoj   InfliicDces  whicli   may  aSoC 
througli  I'atMt  wblle  nut  bLiuiiig  upon  locul  raUat  at  all,  or  if  at  all,  ta  ■] 
leas  doBroi). 

Through  rales  ore  not  iHKK'Hsarily  iUngal  which  whon  divided  botweon  car- 1 
riure  give  iJiem  loss  than  thoir  local  ratfls,  pfvirWrf  that  Iho  througbl 
rate  itself  is  not  luse  than  bomio  one  of  the  locals,  or  unjustly  dlacrlm- J 
iimting  ajjaiiiat  iiidlviduttla  or  louallticf,  or  so  low  as  to  burden  othMtf 
buelncsB  with  part  of  thu  cost  of  the  busintsss  upon  wblch  it  Ie  Imiic- 

Br  THE  Commission; 

The  complaint   in   tliia   case   is   in   thr-   fnllosriiig  worJs; 
"The  Illiuoia   Central  Ktiilmad   charges  $1.85  per  bule  oil 
cotton  from  tbia  point  to  New  Orleans,  La. 

"  Steamboata  on  the  Yazoo  river  isBUc  bills  of  lading  for 
cotton  from  pointw  on  tlifl  river  north  of  liere   at  the  vatu  of 
$1.85   per   bule  titrouyh  to  Now  OrlcuiiB  by  river   ami  rail. 
The  railroad  pays  the  steamboats  50  cijnt»  per  bale,  and  pays  i 
10  ceuts  per  bale  transfer  from  the  steamboat  lan<1ing  to  tb«l 
cars.     Consequently,  for  cotton  shipped  tlius  I'ia  Yazoo  City^J 
she  receivtiR  only  $1.25   per  bale,  wiiiie  alio  charges  us  ber^« 
for  the  Hiime  service,  $1.85  per  bale." 

This   ia   the  whole   of   the   complaiut,  except   the   formal^ 
lieginning  and  conchision. 

It  will  be  seen  that  no  eomplaint  is  made  that  the  rate'l 
from  Yazoo  City  to  New  Orleans  in  too  high,  or  is  in  any  way  J 
unreasonable,  considered  by  itself;  the  complaiut  is  that  it-I] 
is  more  than  is   accepted   by  the   railroad   company  as   ite" 
division  of  through  rates  from  points  above  Yazoo  City.     It 
is   quite  consistent  with  the  complaint  tliat  the  rate   from 
Yazoo   City  ia  a   fair  one,  and  thai  the   rates   from   points 
ribove  are  unreasonably  low,  made  so  under  the  stress  of 
competition,  or  for  other  reasons.     Cases  of  that  kind  are 
sometimes   met   with,    especially  wliere    water   competition 
exists. 

But,   independent   of   any   such  consideration,  it  ia  ■ 
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known   by  all  who  are  faiuilinr  witli  tlio  influences  wluch 
necessarily  affect  tlie  making  »»f  rates,  that  local  rates  cannot 
lie  the  moaaure  of  wiiat  tiie  railroad  company  shall  accept 
us   its   division  of  through   rates.     In   the   first   place,   the 
through  rate  is  almost  universally  less,  in  proportion  to  dis- 
tance, than  the  local  rates  ;  the  carriers  can  afford  to  make 
it  lower;  if  they  were  compelled  to  measure  the  one  by  the 
other  there  would  be  no  inducement  to  form  through  lines,  ] 
and  shippers  would  be  annoyed  by  having  to  deal  with  i 
succession  of  local  roads  instead  of  with  one  road  acting  for  1 
all.     But  if  the  through  rate  is  less  in  proportion  than  the 
local,  some  of  the  carriers,  if  not  all  of  them,  must   accept  I 
for  their  division  of  the  through  rate  a   sum  less  than  the  f 
local  rate.     This  is  very  manifest. 

It  is  well  known  also,  that  many  influences  affect  the  mak- 
ing of  a  through  rato  that  may  not  bear  at  all,  or  if  at  all 
iu  less  degree,  upon  the  local  rates.  This  is  especially  the 
case  when  there  are  competitive  lines  reaching  points  for 
which  the  through  rate  is  made  or  through  which  the  trans- 
portation is  to  be  had.  Such  competition  may  in  some  cases 
force  the  making  of  a  throiigh  rate  which  will  barely  pay  the 
f.ost  of  moving  the  freight. 

A  railroad  company  is  under  special   obligation  to   give  1 
reasonable  rates  for  its  local  business.     If   it  does  that  it  j 
will  not  be  illegal  for  it  to  accept  bnsiness  from  other  car- 
riers  on  through  rates  which,  when  divided  between  them, 
will  give  to  any  one  of  them  less  for  its  di^'isioQ  than  its  own 
local  rates.     This,  however,  is  subject  to  the  condition  that 
the   tlirough   rate   is  not   in  itself  illegal,  either  because  of 
being  less  than  some  one  of  the  locals,  or  of  being  unjustly 
diacrimiuating  against  individuals  or  localities,  or  so  low  as  to 
burden  other  business  with  some  part  of  the  cost  of  the  busi- 
ness  on   which  it    is  imposed.     The    local  shipper   is   not 
wronged  by  the  carrier  accepting  through  business,  provided   I 
the  condition  above  stated  is  observed. 

This  point  has  been  touched  upon  in  sereral  cases  hereto- 
ffire  decided ;  among  others,  in  the  Boston  Chamber  of  Com- 
merce V.  The  Lake  Shore  (fe  Michigan  Southern  Jiailway  Co., 
1  I.  C.  C.  Rep.  436;  Detroit  Board  of  Trade  v.  Grand  Trunk 
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Sailway  Co.,  2  I.  C.  C.  Rep.  315 ;  and  Tke  New  OrUrnis  Cotti 
JCtxchaiige  v.   The  Cincinnati,  New  0rlea?i8  di    Texas    ~ 
Jiailway  Co.,  2  I.  0.  C.  Rep.  375. 

Ill  the  present  case  certain  geograpliieal  facts  appear  whioli 
stand  closely  related  to  the  tariffs  of  the  Illinois  Central 
Railroad,  as  found  on  file  in  this  oEBce.  A  branch  of  that 
road  bears  to  the  northwest  from  Jackson,  Mississippi,  which 
strikes  the  Yazoo  River  at  Yazoo  City,  distant  45  miles,  and 
continues  northerly  to  Parsons,  70  miles  farther  on,  niQuing 
generally  some  distance  east  of  said  river  and  touching  it 
occasionally;  one  of  the  points  of  contact  is  Greenwood, 
18  miles  south  of  Parsons.  The  railroad  rate  on  cotton  to 
New  Orleans  is  $2.76  from  Parsons,  falling  to  $2  at  Green- 
wood, and  remaining  $2  at  all  stations  as  far  south  as  Yazoo  \ 
City,  where  the  rate,  as  above  stated,  is  $1.85. 

A  joint  tariff  on  file,  effective  November  19,  1888,  shows  a 
through  rate  of  $1.85  by  boat  and  rail  from  the  river  land- 
ings between  Greenwood  and  Yazoo  City  to  New  Orleans, 
divided  as  follows: 

Boat.      Transfar.    I.C.R.R.  I 
Landloge  between  Greenwood  and  BelEonla,    $0.l!0  (0.10  91. IS 

Landings  between  Belzonia  and  Yazoo  City,         .-^0  .li 

The  case,  therefore,  presents  an  instance  of  grouped  rates : 
First,  all-rail,  $2,  gi-ouped  from  Greenwood,  followed  by  a 
joint  tariff,  boat  and  rail,  $1.85,  also  grouped  from  Green- 
wood, The  grouping  of  rates  in  this  manner  is  at  times 
justifiable,  as  the  Commissioa  has  often  had  occasion  to  say, 
and  there  may  be  reasons  adequate  to  justify  it  here.  In  a 
section  of  country  like  that  between  Greenwood  and  Yazoo 
City,  rail  and  water  rates  rautnally  influence  each  other,  bo 
tliat  transportation  by  rail  from  Yazoo  City  may  be  worth  aa 
mnch  to  a  shipper  there  as  to  a  shipper  at  Greenwood, 
Without  going  further  into  the  question,  no  reason  is  stated  J 
by  petitioner  why  transportation  by  boat  from  Oreenwoo* 
and  intermediate  landings  as  far  south  as  Yazoo  City  maj* 
not  fairly  take  a  common  rate  to  New  Orleans ;  and  if  the 
boats,  instead  of  providing  water  carriage  to  New  Orleans, 
elect  to  deliver  the  cotton  to  the  railroad  for  transportation 
from  Yazoo  City,  the  divisioo  of  the  through  rate  is  not  of 
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itself  an  evidence  of  injustice  to  local  shippers  at  Yazoo  City. 
It  is  not  correct  to  say,  as  appears  to  be  understood  by  com- 
plainants, that  the  railroad  company  charges  local  shippers 
$1.85,  and  charges  the  boat  lines  only  $1.25  or  $1.15  for  the 
same  service.  The  true  situation  is  that  a  through  rate  is 
made  fi'om  river  landings  above  Yazoo  City  no  greater  than 
from  Yazoo  City  itself.  This  of  itself,  without  some  substan- 
tial damage  or  injury  resulting  therefrom,  does  not  constitute 
a  contravention  of  the  Act  to  regulate  commerce.  As  has 
been  repeatedly  said  by  the  Commission,  in  respect  to  rates 
constructed  like  those  now  under  consideration,  such  a  situ- 
ation only  becomes  illegal  when  it  can  be  shown  that  illegal 
results  follow  from  it.  LaCrosse  Manufacturer^  and  JoHber^ 
Union  V.  Chicago ^  Mihcaukee  <&  St.  Paul  Ry  Co,,  1  I.  C.  C. 
R.  G31;  Business  Mens  Ass'n  of  Minnesota  v.  Chicago^  St. 
I\iuly  Minneapolis  <&  Omaha  H.  H.  Co,y  2  I.  C.  C.  R.  52. 

As  the  case  is  presented  in  the  petition  there  is  nothing 
which  calls  for  an  investigation  by  the  Commission,  and  no 
order  of  notice  will  be  made. 
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IN  THE  MATTER  OF  THE  PETITION  OF  THE  PEOB 
UCE  EXCHAKGE  OE  TOLEDO. 

Decided  March  3il,  1889. 

I-  After  &  complnint  upon  eluliorate  pleadiD):^  aod  proofs  has  been  ht^ard  and 
dutartnljied  by  tlio  Comniiseion,  wirt  no  party  lo  ttie  proceeding  has 
applied  for  a.  m-heariDg.  a[i  application  lor  n.  r^he&iintf  made  by  otbera 
who  wore  not  parties  t«  the  promwding  ntll  not  be  grauted. 

a.  Jn  Buch  a  vuso,  if  upon  a  now  or  diffcreiit  complaint  it  fihould  appear  that 
any  concJuBlon  of  the  Comtalsslon  lu  the  ease  bo  decided  has  l>een  orro- 
DQouB,  the  ComnilBSloD  would  fe«l  It  to  bo  a  duty  to  corroot  Bu:jh  conulu- 

S.  Whero  rolativo  rat«3  aro  the  eame  at  points  not  far  distant  from  each 
other  o[i  the  saiue  eytitein  of  rallroadii,  It  is  the  practice  of  lliu  Ci>iiimi»- 
eion  In  detf'rniininK  the  reasonahtenesB  of  rates  upon  a  coniptalnt  made 
at  ono  of  thiiBo  points  to  conaidBr  the  bearhigs  and  relaWve  eqiuillty  of 
rates  at  all  of  the  poinla  so  aituatod,  before  ordering  a  ehaiigo  at  any 
one  of  tham  in  order  lo  avoid  preferenue  to  one  and  prejudice  lo  anotlier. 

!     O.  Denisim  Smith,  Esq.,  for  Petitioner. 

REPORT  AND   OrrniOS  OP  THE   COIKHISSIOK. 
Braqo,  Commisniomr  : 

This  ia  iiti  application  made  by  The  Produce  Exchange  a 
the  City  of  Toledo  "  for  the  opfining  of  the  question  of  th^ 
division  of  the  Cliiengo  rate,  east  aud  west  bouiid,  so  far  a 
that  rate  affects  Toledo  and  Detroit."  So  much  of  the  appli: 
oatioD  an  relates  to  thia  matter  seeks  a  re-hearing  of  the  repoj 
and  conolusious  of  the  Futerstate  Commeru'e  Commission  || 
the  case  of  the  Detroit  Board  of  Trade  and  the  Detroit  Mei 
cihants'  and  Manufacturers'  Exchange  agaiust  the  Grand  T 
Hallway  of  Canada  and  the  New  York  Central  &  Hudsc^ 
Eiver  Ilaiiroad  Coiiipaay,  decided  October  22d,  1888,  am 
found  in  2  I.  C.  C.  Rep.,  p.  31fi. 

In  support  of  this  application  the  following  grounds  i 
stated  in  the  petition  :  ' 

"If  the  request  is  granted,  the  Exchange  will  ask  for  a 
ireductiou  of  the  rate  at  Toledo  and  Detroit,  from  78  to  75 
per  cent. 

"  II  the  Commission  permits,  the  Exchange  would  hope  to 
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prove  as  n^iismis  fur  the  reduction:  That  there  never  was, 
and  is  not  unw  ituy  valid  reasoiij  necessity  or  common  sense 
in  ^oupinu  Toledo  and  Detroit  with  a  gi-eat  many  points  in 
the  west  and  soutliwest  under  such  uniform  and  ai-Liitrary 
rate  of  diviwiou.  That  the  position  of  Toledo  and  Detroit 
does  not  coiTeapond  in  any  respect  to  that  of  the  western 
points,  because  tliey  are  large  markets  for  thu  purchase  and 
distribution  of  agricultural  products. 

"  That  ttie  system  wrxa  consented  to  by  the  Vanderbilt  Hues 
in  a  spirit  of  compromise,  by  which  these  lines  were  willing- 
in  a  measure  to  prevent  the  traffic  coming  to  the  Lake,  where 
there  was  more  active  competition  with  them,  and  recoveriu|X 
it,  and  much  more,  by  their  direct  connection  between  the 
southwest  jiiid  their  lines  east  of  Toledo,  at  Fremont,  San- 
dusky and  Cleveland. 

"That  tilt)  rates  from  southwestern  points  over  their  lines 
to  the  seaVioard  are  so  much  lower,  per  mile,  tlian  the  rates 
to  the  lake  ports  which  are  loaded  down  with  the  effect  of  the 
78  per  cent,  division  of  the  Chicago  rate,  as  to  shut  us  out 
from  participation  in  that  business. 

"That  the  local  rates  from  all  nUnois  points  to  Chicago, 
and  tlience  to  the  seaboard,  compared  with  local  rates  to 
Toledo,  and  thence  to  the  seaboard,  also  precluded  our  com- 
petition. 

"These  poluts,  the  Exchange  hopes  to  present  proof  of,  if 
the  question  is  opened." 

After  stating  the  application  tor  a  re-hearing  and  the 
grounds  in  support  thereof,  as  above  sot  forth,  the  petition 
proceeds  as  follows : 

"anotheb  rROPoarnos. 

"The  Exchange  would  also  like  to  make  the  proposition, 
that  the  competition  to  Chicago  is  of  so  uuusual  and  irresist- 
ible a  character  as  to  justify  her  in  asking  that  the  local  bus!'- 
ness  on  the  Wabash  and  Clover  Leaf  roads  bo  transportfid 
to  Toledo  at  rates  corresponding  to  the  price  per  mile  charged 
on  seaboard  business. 
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"ANOTHER  PROPOSITION. 


"The  Exchange  desires  to  present  a  complaint  concerning 
Boston  aurl  other  New  England  rates  in  their  relation  to 
Toledo,  compared  with  other  points. 

"The  additional  rate  charged  at  Toledo  and  Detroit,  ttVl 
Boston,  and  what  are  called  Boston  points,  over  the  rate  to'] 
the  seaboard  is  5c.  per  100  pounds.  For  example :  The  rata'  j 
is  now  lO^c.  per  100  pounds  on  grain,  Toledo  to  New  York,  1 
and  24Jc.  to  Boston  and  New  England  points. 

"  The  Eschange  believes  that  indisputable  proof  can  be '] 
made  why  there  should  bo  no  addition  to  the  Boston  ovi 
the  New  York  rate,  and  would  heartly  welcome  an  oppor*  1 
tunity  to  do  so,  if  the  Commission  permits,  but  in  any  evi 
wo  desire  relief  on  the  case  presented  as  follows,  viz : 

"The  railway  lines  from  Buffalo  east,  make  the  rate  (ol 
Boston  and  Boston  points  2jjc.  per  100  jiounds  higher  thatt'l 
to  New  York,  while  at  Toledo  and  Detroit  they  insist  on  5o.l 
per  100  pounds  differential.  The  Exchange  will  prove  whata 
we  charge  and  we  want  relief. 

"This  addition  of  5c.  per  100  pounds  to  Boston,  Ac,  il 
seized  upon  and  claimed  by  the  Lake  Shore  railway  as  i 
basis  for  a  charge  of  10c.  per  100  pounds  on  grain,  Toledo  to 
BufTalo.  The  divisions  of  the  19^  cents  per  100  pounds  to 
New  York  give  li!sa  than  8c.  to  Buffalo  and  less  than  9c.  on 
the  Boston  rate.  The  Lake  Shore  road  desires  to  make  the 
rate  from  Toledo  to  New  York  78  per  cent,  of  the  Chicago 
rate,  and  then  insists  upon  2c.  over  the  division  of  that  rate 
on  gi'ain  from  Toledo  to  Buffalo,  thus  piling  up  the  percent- 
age of  discrimination  against  us. 

"  We  hope  the  Commission  will  give  Toledo  an  opportunity 
to  present  her  case,  on  these  propositions,  by  the  proof  of 
the  facts  charged." 

We  fii-st  consider  so  much  of  this  application  ns  relates  to 
a  re-hearing  in  the  case  of  the  Detroit  Board  of  Trade  and 
the  Detroit  Merchants'  and  Manufacturers'  Exchange  against 
The  Grand  Trunk  Railway  of  Canida  and  The  New  York 
Central  &  Hudson   Elver  Railroad  Company,  to  whioh  we 
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have  already  referred.  That  case  was  one  in  which  a  very  | 
large  vohiiue  of  testimODy  was  tukcn  by  the  parties  at  Detroit, 
to  which  afterwards  waB  added  the  examination  of  a  number 
of  witnesses  before  the  Commission  at  Chicago  in  July,  1888. 
It  was  elaborately  argued  by  counsel  orally  and  on  briefs. 
It  was  claimed  in  that  case  that  Detroit  was  unjustly  discrim- 
inated against  by  the  defendants  in  making  their  rates  on 
shipments  originating  at  or  destined  to  that  city,  78  per  cent. 
of  the  Chicago  rate  on  east,  as  well  as  weat  bound  freights, 
and  it  was  insisted  that  taking  into  consideration  the  distance 
and  geographical  position  of  Detroit  that  such  percentage 
should  be  70  per  cent,  of  the  Chicago  rate.  It  was  also 
claimed  in  that  case  that  Detroit  was  unjustly  discriminated 
against  by  the  defendants  because  the  percentage  of  the 
through  rate  on  freight  passing  through  Detroit  on  east  and 
west  bound  shipments,  originating  at  Chicago  or  points  west 
)ind  north-west  of  Chicago,  and  destined  to  the  seaboard  at 
New  York  or  New  England  points,  or  originating  at  New 
York  or  New  England  points  and  destined  to  Chicago  or 
points  north-west  of  Chicago,  was  not  as  high,  according 
to  length  of  haul  for  equal  distances,  as  it  was  on  freight 
originating  at  Detroit  and  destined  to  the  points  named, 
or  originating  at  the  points  named  and  destined  to  De- 1 
troit. 

The  Produce  Exchange  of  Toledo  was  not  a  party  to  that 
proceeding,  hut  when  it  was  heard  by  the  Interstate  Com- 
merce Commission  at  Chicago  on  the  31st  day  of  July,  1888, 
u  committee  of  the  Produce  Exchange  appeared  before  the 
Commission  and  submitted  a  written  argument,  in  which  the 
relative  position  of  Detroit  and  Toledo  as  to  transportation 
facilities  was  discussed,  and  the  rates  prevailing  at  each  of 
ihoae  cities,  showing  that  the  percentage  was  the  same  at 
Toledo  as  at  Detroit,  and  insisting  that  it  the  reduction  was  , 
made  at  Detroit  it  should  also  be  made  at  Toledo,  and  ex- 
pressing the  opinion  that  both  Toledo  and  Detroit  had  just 
cause  of  complaint  for  their' treatment  by  the  railroads  in 
lixing  the  percentage  of  the  Chicago  rate.  Atlhough  The 
Produce  Exchange  of  the  city  of  Toledo  was  not  a  party  to  , 
that  proceeding,  the  Commission  heard  and  considered  its 
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argiiineDt  in  conoectiou  with  all  the  evidence  and  argumenU 
made  in  the  case. 


Aiter  sach  a  caBO  bo  presented  hna  been  decided  bytbfl 
CommiBsion,  it  would  bo  an  anomaly  in  proceedings  of  t 
character,  which  are  judicial  io  their  nature,  for  a  ra-heariu) 
to  be'granted  and  the  oaso  subsequently  opened  by  ths  Com 
mission  at  the  instance  of  one  who  was  not  a  purty  to  ihd 
original   proci'ediug,     No  applicatiou  for  a  re-heuri 
been  made  in  that  proceeding  by  the  Detioit  Board  of  Ti-a 
or  the  Detroit  Merchants'  and  Manufacturers'  Exchange, 
was  a  case  in  wliich  a  great  deal  of  time  was  occii[ii<3d,  and  | 
labor  and  effort  expended  by  the  parties  to  it  in  presenting  J 
all  the  questions  involved  in  the  most  elaborate  uninnur  foi 
the   consideration   of    the   Commiseioii.      In   prepaiing  it^ 
report  and  conclusions  thereon,  the  Commission  fully  aii<j|| 
carefully  considered  all  the  evidence  and  ar^^um^nts  preeentf 
in  that  proceeding.    We  are  now  asked  on  the  application  off.  1 
The  Produce  Exchange  of  the  eitj  of  Toledo,  which  waa  &(A>'] 
a  party  to  that  proceeding,  but  whicli  had  the  opportunity  ^A 
have  been,  if  it  bad  so  desired,  to  set  aside  all  that  we  did  in  1 
that  case  in  order  that  the  questions  involved  in  it  may  be-  ' 
again  presented  and  heard  and  reconsidered  by  us..     W« 
know  of  no  authority  conferred  upon  us  to  grant  i^  ro-hearing 
upon  such  an  ajiplication.     If  it  should  appear  under  a  new, 
or  ditfereut,  or  any  complaint  that  our  conclusions,  or  any  of 
them,  in  that  case  are  wrong  or  need  modification,  we  Bhoold 
feel  it  to  V»e  our  duty  to  correct  them,  and  would  not  consider  .: 
ourselves  deterred  from  doing  so  by  the  fact  that  we  made  | 
the  decision  we  did  in  that  case.     That,  however,  is  a  very  J 
different  proposition  from  the  one  hero  presented  by  thi*  J 
application  for  a  re -hearing. 

It  appears  from  this  petition  that  the  Produce  Exchang*: 
of  Toledo  also  desires  to  make  several  other  complaints 
against  the  rates  as  they  affect  the  business  interests  of  the 
city  of  Toledo.  These  are  outlined  in  the  petition,  extracts 
from  which  are  above  set  forth.  There  is  nothing  that  pro- 
vents  the  Produce  Exchange  of  the  city  of  Toledo  from  mak.*  , 
ing  these  the  subject  of  complaint  to  the  Interstate  Commerocb  I 
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Commission  if  it  desires  to  do  so.  If  the  Produce  Exchange 
of  the  city  of  Toledo  also  desires  to  complain  before  the  Com- 
inis}-' on  of  the  manner  in  which  the  business  in  that  city  is 
affected  by  its  percentage  of  the  Chicago  rate  on  east  as  well 
us  west  bound  freight,  it  can  do  so,  and  the  Commission  will 
consider  it.  The  fact  that  the  relative  rates  at  Toledo  and 
Detroit  are  the  same,  is  one  that  the  Commission  could  not 
overlook  in  considering  and  determining  any  such  complaint. 
Ill  regard  to  all  or  any  of  these  questions  mentioned  in  the 
j)c  titicjn.  The  Produce  Exchange  of  Toledo  will  have  an  op- 
])()rtmiity  to  be  heard  concerning  them  whenever  it  may 
seem  proper  to  make  complaint  before  the  Commission;  and 
tliis  without  the  necessity  of  the  Commission  making  any 
order  for  a  re-hearing  in  the  case  of  the  Detroit  Board  of 
Trade  and  the  Detroit  Merchants'  and  Manufacturers'  Ex- 
ehftnge  against  the  Grand  Trunk  Eailway  of  Canada  and  the 
>{ew  York  Central  &  Hudson  Kiver  Bailroad  Company. 
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THE    MICHIGAN    CONGEESS  -  WATER    COMPA 
Complainant,  r.  THE  CHICAGO  &  GRAND  TRUN 
t         RAILWAY  COMI'ANY,  Defendant. 

SiilimLtted  February  5.  1880— Decided  March  23,  188fl. 

I.  Where  a  camptaint  is  raaile  against  the  reotionabJenees  □(  through  rates  4 

agrtied  upon  by  aevural  coiioectlng  lilies,  it  Is  iieceasary  to  make  ail  ol| 
Euoh  connoc.ting  lines  parties  defendant.     Citing  and  affinolng  the  r 
laid  down  on  this  subject  In  1 1.  C.  C.  Rep.  199;  1 1.  C.  C.  Rep.  237; 
I.  C.  C.  Rep.  4B0. 

II.  Dnauthorlited  declarations  of  a  dnpot  agent,  Implying  that  a  tank-CM,^ 
which  has  just  returned  From  one  long  Journey,  is  in  a  safe  condition  ti 
be  loaded  and  started  on  another  long  run,  are  not  binding  upon  tbi 
railway  company. 

III.  Alter  a  freight  tank-car  has  Just  returned  from  one  long  Journey,  It 
la  the  duty  of  the  carrier,  before   permitting  it  to  start  out  loaded  on 
another  distant  run.  In  which  the  lives  and  safety  of  brakeman,  train- 
men, and  the  property  of  the  shipper  will  be  Involved,  to  have  such  oac  . 
carefully  inspected  by  a  competent  Inspector,  In  order  to  asoertala  I 
whether  it  Is  In  a  safe  condition  for  such  service. 

IV.  On  all  the  facts  In  this  oase,  held  :— 

1.  That  the  tank-car  of  complainant  when  loaded  was  nc 
condition  to  be  transported  by  the  defendant  in  April,  1888,  and  that  It  ' 
was  not  the  duty  of  defendant  to  transport  It  al  that  time;  but  It  w 
the  duty  ot  complainant  to  have  It  repaired  before  loslatlng  upon  ila 
being  transported  by  Che  defendant. 

i.  Tliat  neither  the  defendant  nor  any  at  its  officers  and  agento  bava 
been  engaged,  aa  complained,  In  combinations  with  coimecting  lines,  or 
other  parties,  to  prevent  complainant  from  obtaining  reasonable  rates  And 
foi^llltlet  for  the  traiis[Hirtatlon  ot  its  mineral  water,  or  to  give  Otbw 
mineral  waters  a  preferenoe  In  rates  and  facilities  over  those  aooonled 
to  complainant. 

'A.  That  defendant's  officials  and  agentfl  have  not  acted  In  a  malevo- 
lent spirit  toward  complainant  In  throwing  obatnictlona  In  the  waj  oC;J 
Its  transporting  mineral  water  over  defendant's  line  and  ite  ooni 


Willia7n  S.  Edwards,  Eiq.,  for  petitioner. 

K.  W.  Meddaugh  and  A.  C.  liaymond,  for  defeodaQt. 
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REPORT  AND   OPINION  OP  THE  COMMISSION. 

Bragg,  Comtnissioner  : 

The  material  questions  presented  by  the  complaint  in  this 
proceeding  as  amended,  and  by  the  answers  thereto  are  : 

1.  Are  the  rates  charged  complainant  for  transporting 
mineral  water  unreasonable  ? 

2.  Did  the  defendant  violate  the  statute  in  refusing  to 
transport  over  its  lines  a  tank-car  of  mineral  water 
for  the  complainant  in  April,  1888  ? 

3.  Has  the  defendant  been  engaged  in  unlawful  combi- 
nations with  other  carriers  or  parties  to  prevent  com- 
plainant from  obtaining  fair  and  reasonable  rates  in 
the  transportation  of  mineral  water,  or  to  give  other 
mineral  waters  a  preference  in  rates  over  those 
accorded  the  complainant? 

4.  Has  the  course  pursued  toward  the  complainant  by 
the  officials  and  agents  of  defendant  been  malevolent 
in  spirit  and  indicative  of  a  disposition  to  throw 
obstructions  in  the  way  of  complainant  shipping  min- 
eral water  over  defendant's  line,  or  to  prevent  com- 
plainant from  having  fair  and  reasonable  rates  in 
transporting  mineral  water  over  defendant's  line  ? 

A  groat  deal  of  evidence  has  been  taken  in  this  case,  much 
of  wliic'li  is  immaterial  and  irrelevant.  We  find  the  material 
facts  to  be,  that  complainant  owns  and  operates  a  valuable 
mineral  artesian  well  at  the  city  of  Lansing,  in  the  State  of 
Mifliigan,  from  which  for  many  years  past  it  has  been  fur- 
nishing this  water  in  considerable  quantities  in  various  por- 
tions of  the  country  by  shipment  over  rail  lines,  as  well  as 
in  the  State  of  Michigan.  In  the  State  of  Michigan  the 
established  price  of  this  water  is  ten  cents  per  gallon;  in 
bulk,  when  transported  in  quantities  of  3,000  gallons  in  a 
tank-car  to  market  in  other  States,  it  is  worth  about  16f 
cents  p(^r  gallon ;  and  when  bottled  up  for  the  market  in 
other  States  it  is  worth  about  tliirty  cents  per  gallon.     Until 
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about  three  or  four  years  ago  its  shipments   of  this  vatsj 
were  chiefly  over  the  Lake  Shore  <fc  Michigan  Southern  Rail-'~1 
way,  and   since  then  have  been  over  the  line  of  defendant 
and  its  connecting  lines.     The  Chicago  &  Grand  Trunk  Rail- 
way extends  from  the  city  of  Chicago,  in  the  State  of  Illinois, ,  _ 
to  Fort  Gratiot,  in  the  State  of  Michigan,  a  distance  of  SSSwT 
miles,  and  by  its  connecting  lines  reaches  many  of  the  east-," 
em  cities  and  seaboard  points.     To  points  off  its  main  linOjid 
■which   extends,  as   already   stated,   from   Chicago   to   Foii^ 
Gratiot,  its  rates  are  made   by  agreement   with   connectin 
lines.     The  rates  specifically  complained  of  in  this  proceed- 
ing are  made  by  agreement  -ft-ith-  its   connecting  lines,  and 
relate  to  instances  of  shipments  to  New  York  in  a  tank-car 
owned  by  complainant.     In  a  general  way,  but   not   upon 
Mpecitic  allegations,  complaint  is  also  made  of  rates  charged  J 
by  defendant  and  its  connecting  lines  on  shipments  in  bai>i,l 
rels,  bottles  and  jars,  less  than  car-loads,  over  defendantWl 
line  and  its  conneutiug  lines. 


The  answer  to  the  original  complaint  in  this  proceeding 
distinctly  gave  notice  to  the  -complainant,  as  matter  of  fact 
and  by  way  of  defense,  that  all  the  rates  complained  of  in 
this  proceeding  were  made  by  the  defendant  by  agreement 
with  its  connecting  lines,  and  that  defendant  alone  was  not 
responsible  for  them.  Notwithstanding  this,  the  complain- 
ant continned  to  prosecute  its  complaint  against  the  defend- 
ant alone  without  making  any  of  its  connecting  lines  partii 
to  the  proceeding,  thereby  taking  issue  to  this  averment 
the  complaint  and  denying  its  truth.  The  complainant  fiL 
a  snpplemental  complaint,  and  in  this  it  made  none  of 
connecting  lines  of  the  defendant  parties.  The  proof  abvui. 
<lantly  snstains  this  averment  of  the  answer,  and  there  is  no 
evidence  in  conflict  with  it.  Upon  the  case  as  thus  made, 
we  can  enter  into  no  consideration  or  determination  of  the 
reasonableness  of  the  rates  complained  of.  Other  carriers 
that  are  connecting  lines  with  the  defendant  are  interested 
in  these  rates  and  are  entitled  to  be  heard  regarding  their 
reasonableness.  After  the  complaint  was  made,  the  proof 
shows  that  the  defendant  made  earnest  efforts  to  have  the 
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tank-car  rate  reduced  by  its  connecting  lines  .  from  fourth 
class  to  sixth  class,  but  only  succeeded  in  having  it  reduced 
to  lifth  class,  which  was  a  reduction  of  from  33  cents  per 
hundred  pounds  to  28^  cents  per  hundred  pounds  on  mineral 
water  shipped  from  Lansing,  Michigan,  to  the  city  of  New 
York. 

It  appears  that  the  first  shipment  of  mineral  water  made 
in  a  tank-car  by  complainant  from  Lansing  to  New  York  wat.^ 
on  the  loth  of  September,  1886.  Then  there  was  no  pre- 
scribed rate  for  such  freight,  and  the  agent  of  the  defendant 
:it  Lansing  gave  a  rate  on  it  of  28^  cents  per  hundred  pounds 
to  New  York,  amounting  to  the  sum  of  $57.00  for  the  car. 
Subsequently  rates  were  made  and  prescribed  by  the  defend- 
ant and  its  connecting  lines  under  what  is  known  as  iihe 
OfHclal  Classification  by  which  the  rate  was  fixed  at  33  cents 
per  hundred  pounds  on  mineral  water  from  Lansing  to  New 
York,  and  under  this  prescribed  and  published  rate  com- 
plainant shipped  another  tank-car  of  its  mineral  water  on 
the  11th  day  of  June,  1887,  from  Lansing  to  New  York,  and 
according  to  this  rate  the  charge  was  $79.20  for  the  car. 
About  the  month  of  August,  1888,  the  rate  on  this  water  in 
tank-cars  from  Lansing  to  New  York  was  reduced  to  82^ 
rents  per  hundred  pounds  by  the  defendant  and  its  connect- 
ing^ lines,  as  already  stated.  The  complainant  claims  that 
the  charge  of  $79.20  per  car  in  the  instance  mentioned,  being 
at  the  rate  of  33  cents  per  hundred  pounds,  was  an  over- 
charge, and  was  unreasonable ;  and  as  evidence  of  this  relies 
upon  the  subsequent  reduction,  and  claims  that  the  defend- 
ant aj^reed  to  refund  the  dilference  between  the  rate  of  28^ 
c<^iits  per  hundred  pounds  and  of  33  cents  per  hundred 
pounds  on  the  car-load  of  water.  As  the  defendant's  con- 
necting lines  are  interested  in  this  question  and  are  not  par- 
tit's  to  tliis  proceeding,  we  can  enter  into  no  investigation  or 
determination   of  it. 

Mnny  reasons  are  given  by  the  defendant  in  its  answer,  as 
w^ell  as  in  evidence,  why  it  and  its  connecting  lines  refuse  to 
allow  mileage  on  the  tank-car  of  complainant  and  only  return 
it  empty,  free  of  charge,  and  why  defendant  and  its  connect- 
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ing  lines  nukke  the  rates  that  they  do  upon  the  water  whj 
shipped  in  this  tank-car.  We  enter  upon  no  conBideratid] 
of  these  reasons  at  this  time,  because,  as  already  stated,  the 
uoiuiectiug  lilies  of  defendant  are  not  parties  before  us  in 
this  proceeding. 

The  refuajil  of  defendant  to  transport  the  tank  car  of  com- 
plaimmt  over  its  line  in  the  month  of  April,  188(^,  presents  a 
ditferent  question.  This  refusal  was  based  upon  the  con- 
dition of  the  cur  at  that  time,  and  if  in  this  defendant  erred, 
it  is  responsible.  The  great  preponderance  of  evidence 
shows  that  it  was  then  an  old  and  dilapidated  car.  It  had 
been  orginally  a  circus  car,  constructed  for  the  transporta- 
tion of  circus  wagons  which  are  not  lieavy  freight,  and  for 
this  reason  it  had  not  been  strongly  built.  Afterwards  it 
was  changed  to  be  iised  in  carrying  two  tanks  filled  with 
mineral  water  of  three  thousand  gallons  and  weighing  from 
twenty  to  twenty-four  thousand  pounds.  The  car  was  51 
feet,  9  inches  in  length,  ))eing  about  one-third  longer  than  au 
ordinary  freight  car.  The  iron  tank  held  2,500  gallons  and 
tlie  smaller  tank  500  gallons.  This  iron  tank  was  '29  feet  in 
length,  so  that  it  did  not  extend  from  one  end  of  the  car  tu 
the  other,  and  in  this  way  failed  to  rest  upon  both  of  the 
Imrdeu-bearing  points  of  the  c.ir.  It  had  been  condemned 
once  by  the  defendant's  car  inspector  in  the  summer  of  1887 
as  unsafe  to  be  transported  over  its  Unes,  and  after  having 
l>een  repaired,  was  then  taken  by  the  defendant  and  its  con- 
nections with  a  load  of  mineral  water  to  New  York.  While 
in  the  yards  at  Jersey  City  in  February,  1888,  it  was  seri- 
ously crushed,  knocked  off  its  trucks  and  again  underwent 
repairs  and  was  returned  to  Lansing  empty  in  April,  1888. 
Immediately  after  it  returned  to  Lansing,  at  the  request  of 
one  of  complainant's  agents,  it  was  placed  upon  the  side 
track  by  defendant's  depot  agent  to  lie  again  loaded  with 
mineral  water.  No  inspection  of  it  appears  to  have  been 
made  until  after  it  was  loaded.  After  it  was  loaded  with 
mineral  water  by  complainant  it  was  then  inspected  by  the 
car  inspector  and  superintendent  of  defendant's  road.  At 
that  time  it  was  found  that  three  of  the  six  sills  of  the  tank- 
car  were  broken,  and  had  been  repaired  before  its  last  return 
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to  Lansing  by  bolting  other  pieces  of  timber  so  as  to  lap 
over  the  sides  of  these  broken  sills.  The  pieces  of  timber 
thus  bolted  to  the  broken  sills  did  not  reach  the  transoms. 
One  of  the  transoms  of  the  car  was  broken  over  the  centre 
bolt.  There  was  on  this  car  a  caboose  for  the  purpose  of 
carrying  the  bottles  and  machinery  to  bottle  the  water.  This 
car  is  about  two  feet  lower  than  a  refrigerator  car  and  about 
on(i  foot  lower  than  an  ordinary  freight  car.  There  was  a 
ladder  made  of  sheathing  nailed  with  cut  nails  instead  of 
beinf^  fastened  with  bolts.  The  brakemen  had  to  climb 
this  ladder  in  passing  over  the  caboose  in  going  the  length 
of  the  train.  The  foothold  aflforded  by  the  steps  of  the 
ladder  was  only  three-fourths  of  an  inch  for  the  toe  of  the 
shoe. 

After  the  defendant  had  refused  to  haul  the  tank  car  in 
April,  1888,  on  account  of  its  then  unsafe  condition,  the  com- 
plainant appealed  to  the  engineer  of  the  State  of  Michigan, 
an  officer  of  the  State  appointed  by  the  railroad  commission 
of  Michigan  to  examine  cars  for  the  purpose  of  determining 
whether  they  are  in  condition  to  be  safely  transported  over 
railroads,  in  order  that  this  engineer  might  make  a  report  to 
the  railroad  comission  of  Michigan,  upon  which  the  commis- 
sion would  order  the  defendant  to  move  this  tank  car.  The 
State  engineer,  who  we  must  presume,  in  the  absence  of 
evidence  to  the  contrary,  was  a  competent  officer  for  this 
work,  and  whose  report  and  testimony  indicate  that  such  was 
the  fact,  made  a  careful  examination  of  the  car,  and  decided 
on  account  of  its  defects  that  it  would  be  unsafe  to  order 
defendant  to  move  the  car,  and  made  a  report  in  writing  to 
this  effect  to  the  railroad  commission  of  Michigan.  In  this 
condition  this  tank  car  remained  there  loaded  from  about 
the  20th  of  April,  1888,  until  the  month  of  December  of  the 
same  year.  The  ladder  might  have  been  repaired  and  made 
safe  at  an  expense  of  two  or  three  dollars.  The  expense  that 
would  have  l)een  necessary  to  have  put  the  entire  car  in  a 
safe  condition  for  transportation  at  that  time  would  have 
been  very  considerable.  There  is  no  evidence  that  the  com- 
])lainant  directed  the  defendant  to  have  these  repaii*8  made- 
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or  undertook  itself  to  have  this  tiiuk  vnr  repaireil  and  put  i 
a  condition  to  be  safely  trausportisd  ovi-r  defbudants  line  &tt4 
ita  coDnecting  roads. 

We  feel  compelled  to  find  the  facts  to  be  that  this  tank-c 
at  the  time  defendant  was  called  upon  by  complainant  t 
transport  it  in  April,  1888,  was  not  then  in  a  condition  to  bo  ' 
safely  carried,  loaded  as  it  was,  over  the  line  of  defendant 
and  its  connecting  lines,  and  that  defendant  wa.i  justified  by 
its  Of  ndition  in  refusing  to  move  it  at  that  time.     The  theory 
of  the  complainant  is  that  the  transom  of  the  car  was  broken 
by  the  defendant's  agents  or  servants  after  it  arrived  at  Lan- 
sing in  April,  1888  ;  but  the  evidence  does  not  sustain  thia-j 
theory  of  the  case ;  on  the  contrary,  the  evidence  strouglj^.J 
tends  to  show  that  it  had  been  broken  before  that  time.     H  j 
evidence    not   before   us  would   show   that   defendant 
responsible  for  the  breaking  of  this  transom,  then  the  remedy  I 
of  complainant  for  damages  on  account  of  that  would  hava  'T 
been  in  the  courts,  and  not  before  the  Interstate  Commerce  j 
Commission. 

We  do  not  find  the  facts  to  be,  upon  the  evidence  in  tbia 
proceeding,  that  either  the  defendant  or  any  of  its  ofiicers  on 
agents  have  been  engaged  directly  or  indirectly  in  any  oom'^ 
binations  with  connecting  lines  or  other  parties  to  preveni 
complainant  from  obtaining  reasonable   rates  and  facilitiet 
for  the  transportation  of  its  mineral  water,  or  to  give  othed 
mineral  waters  a  preference  in  rates  and  facilities  over  thosS  i 
accorded  the  complainant.     The  fact   is  established  by  thtt>J 
evidence  that  the  defendant  has  used  its  best  endeavors  tO'J 
furnish  complainant  lower  rates  than  oonld  be  obtained  from'f 
connecting  lines. 

We  do  not  find  the  facts  to  be  that  defendant's  official^il 
aud  agents  have  acted  in  a  malevolent  spirit  toward  com"  jl 
plainant  and  have  thrown  obstructions  in  the  way  of  itsj 
transporting  mineral  water  over  defendant's  line  or  its  cou-l 
necting  lines.  In  the  light  of  all  the  eridence,  the  condaotlfl 
of  the  brakeraen  aud  freight  conductor  who  denounced  oom^l 
plainant's  tank  car  in  April,  1888,  when  they  wore  require 
to  place  it  on  the  track  to  be  loaded,  and  expressed  the  wiab] 
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tlmt  iiisteiul  of  being  there  for  that  purpose  it  might  be 
blown  uj)  with  dynamite,  was  fairly  attributable  to  their 
opinion  of  the  unsafe  and  dangerous  condition  of  the  tank 
car,  and  to  the  personal  hazard  attending  the  transportation 
of  it  over  defendant's  line,  rather  than  to  any  malevolent 
spirit  they  entertained  toward  complainant  or  its  business. 
'  Tiiey  evidently  considered  it  a  dangerous  car  which  they 
and  their  comrades  were  expected  to  operate,  and  in  lan- 
guange  more  forcible  than  decorous  they  took  occasion  to 
express  their  opinion  of  it. 

I.  We  briefly  state  our  conclusions  and  opinion  in  this 
proceeding.  We  have  repeatedly  decided  that  we  can  make 
no  oreler  on  a  question  of  rates  where  the  necessary  parties 
are  not  before  us.  In  Allen  v.  The  Louisville^  New  Albany 
d?  (lilcdijo  Railway  Company^  1  I.  C.  C.  Rep.,  p.  199,  we  held 
that  all  the  roads  constituting  the  line  which  makes  the 
through  rates  complained  of  should  be  parties  to  the  com- 
plaint which  seeks  to  compel  a  reduction  of  the  through 
rates.  Again  in  the  case  of  Harwell  v.  The  Colainhus  (& 
Western  Railroad  Company,  1  I.  C.  C.  Rep.,  p.  237,  we  held 
that  the  parties  affected  are  entitled  to  be  notified  in  case 
a  change  in  rates  is  asked  ;  and  that  we  would  not  make  an 
order  correcting  an  alleged  unjust  discrimination,  unless  the 
l)roju^r  ])arties  were  before  us.  And  again  in  the  case  of 
Riddle,  Dean  ct?  Coarpany  v.  The  Pittshirgh  cfe  Lal'e  Erie 
lia'droad  Cmnjniny,  1  I.  C.  C.  Rep.,  p.  490,  we  decided  that 
where  the  relation  of  any  carrier  to  the  matter  complained  of 
is  such  that  it  is  in  whole  or  in  part  materially  responsible 
for  the  alh^ged  grievance,  and  has  a  direct  interest  in  any 
investigation  of  the  subject-matter  involved,  that  carrier  should 
be  a  party  to  the  proceeding,  and  if  not  a  party  no  relief  can 
V)e  given  against  it.  The  rule  as  to  proper  parties  in  such  a 
proceeding  as  this  is  plain,  simple,  and  elementary.  There 
is  no  difficulty  in  observing  it,  and  especially  where,  as  in 
til  is  ]u'ocecding,  the  defense  set  up  in  the  answer  shows  that 
all  the  necessary  parties  had  not  been  made  defendants. 
Tiiis  put  tlu^  complainant  upon  an  inquiry  which  it  should  at 
once  have  made,  and  amended  its  complaint  to  correspond 
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with  the  facts  unless  it  was  prepared  to  prove  that  this  uTer-l 
meiit  of  tlie  unswcr  was  uutrne. 


U.  Tiie  theory  upon  which  complainant  insists  that  thol 
deEeiiihmt  was  liouml  to  take  the  tank-ear  and  transport  it'l 
after  it  hud  been  loaded  \>y  complainant  with  the  knowledge! 
of  defendant's  depot  agent  in  April,  1888,  without  regard  to  I 
its  actual  condition,  is  one  that  cannot  be  sustiiiued.     It  i 
narrow   and   technical   and   has  no  semblance  of  reason  or  1 
justice  to  support  it.     It  overlooks  considerations  that  are 
vital  to  the  rights  of  the  defendant  as  well  as  to  the  public. 
The  depot  agent  had  not  examined  the  condition  of  the  car.] 
It  was  not  his  buniness  to  examine  its  condition.     The  c 
pany  had  an  inspector  of  cars  and  a  superintendent  wboael 
duty  it  was  to  examine  the  condition  of  this  car  and  deter- 1 
mine  whether  it  was  in  a  condition  to  be  safely  transportedl 
over  defendant's  line. 

The  day  after  its  aiTival  at  Lansing  in  April,   1888,  com- 
plainant's iigeut  stated  to  the  depot  agent  of  defendant  that 
he  was  ready  to  load  the  car  and  asked  the  dfjiot  agent  to 
have  it  moved  to  the  side  track  where  it  could  be  loaded  by 
complainant.     To  this  the  depot  agent  replied  "  All  right," 
and  had  the  car  switched  to  the  side  track  where  complain- 
ant's agents  loaded  it.     Within  a  few  days  afterwards,  the 
foreman  of  ear  inspectors  and  superintendent  of  defendant 
examined  tlie  ear  and  found  it  unsafe  to  be  transported  when 
loaded,   but  there   is   no   evidence  that   this   was  reported 
immediately  to  the  depot  agent.     But  whether  it  was  reported 
to  him  and  he  failed  to  mention  it  to  complainant's  agent, 
when  the  latter  went  to  hiin  for  a  billing  receipt  for  tb«   ; 
loaded  car  and  he  refused  to  give  the  hilhug  receipt,  because, 
according  to  his  opinion,  based  on  his  own  ideas,  or  those  I 
of  the  switchmen,  that  the  caboose  and  ladder  were  danger-  J 
ous  and  would  have  to  come  o£f,  is  wholly  immaterial.     His  1 
judgment  or  his  opinion  about  it  amounted  to  nothing.     The  I 
defendant  had  the  right  to  rely  for  its  own  protection,  that  ofl 
complainant  and  of  the  pubhc,  in  this  matter,  upon  the  judg^i 
ment  of  its  car  inspector  and  superintendent  who  were  trainedl 
and  experienced  experts  In  the  repairing  ajid  building  of  cars,  1 
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and  whose  eyes  and  minds  were  skilled  in  detecting  defects 
in  ears  and  in  determining  whether  they  were  in  condition  to  be 
safely  transported,  and  who,  alone,  the  defendant  had  selected 

to  perform  this  duty.  In  order  to  be  reasonablj'  assured  of 
its  safe  condition  it  was  the  duty  of  the  defendant  to  have 
such  a  car,  which  had  just  returned  from  one  long  journey, 
carefully  inspected  by  its  inspector  before  starting  out  on 
another,  in  which  the  lives  and  safety  of  brakemen,  trainmen, 
and  engineers,  and  the  property  of  complainant  would  be 
iiivolvod.  No  unauthorized  declarations  or  statements  of  the 
depot  agent  could  dispense  with  such  a  duty  as  this,  or  work 
a  pjirol  cst(.ppel,  or  verbal  admission  regarding  it.  And 
when  tlie  report  of  this  car  inspector  and  superintendent,  to 
say  nothing  of  the  State  engineer,  had  established  the  fact 
that  this  car  was  in  an  unsafe  condition,  then  the  complain- 
ant siioiild  have  had  it  promptly  repaired. 

III.  The  findings  of  facts  we  have  made  fully  disposes  of 
the  oth(»r  (|ucstions  in  this  proceeding,  and  it  is  unnecessary 
to  say  more  regarding  them.  All  questions  as  to  the  rea- 
sonableness of  rates  are  left  open  and  undecided,  and  may, 
if  the  complainant  sees  proper,  be  made  the  subject  of  com- 
plaint ag  linst  the  necessary  parties  as  herein  indicated. 

Th'  r]'']r^  -)f  the  Commission  is  that  this  petition  must  be, 
and  the  same  is  hereby,  dismissed. 
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T.  M.  C.  LOGAN,  F.  D.  BABCOCK,  and  E.  M.  PARSONS, 
ExECL'TivE    Committee    of    The    NoitTHWEeTERN    Iowa  I 
Gbain  and  Stock  Shippeiis'  Association  t.  CHICAGO  | 
AND  NORTHWESTERN  RAILWAY  COMPANY. 

PfltlUon  Filed  Way  8,  1888.— Answer  FUed  June  4.  ie88.-Case  Heard  at    ' 
Dubucine.  luno,  July  20.  1888.— Decided  Maroh  23,  ISSti. 

1.  The  Berviiw  ii.ay  be  reudered  under  anvh  disdimllar  clrcumHtonoeB  as  to 

mulie  it  lawful  Ln  t'hai'ge  more  for  Lbe  eamo  distance  on  one  line  or 
brauoh  than  ou  aniither  line  or  branch  at  the  eawe  road. 

2.  A  departure  truui  Lbe  rule  ol  equal  miioage  rates  ae  applied  to  the  several 

briuiuhcs  of  a  rood  in  not  uonulusive  thai  euch  rates  are  u[jlawfu[,  but 
the  burden  Is  on  the  coDipnny  makiug  euch  departuce  to  show  Ibi  Fates  | 
U>  be  roaeonablo  when' disputed. 

S.  A  rtUlroad  coiupuny,  while  loug  malittslnlng  a  rate  without  the  presence  I 
ot  competition  on  other  thiui  eqiul  tei'nifi,  la  making  evidence  that  sucli  ( 
rate  ii*  not  too  low. 

4.  The  CiilcagD  &,  Northwestern  Railway  Company  has  two  routes  or  llnea  i 
between  Chicago  and  li^iouz  City,  (omied  liy  Its  main  line  and  dlSereot  I 
branch  lines,  and  a  greater  charge  Tor  a  shorter  than  for  a  longer  die-  I 
tRnee  In  the  same  direetlon,  the  shorter  being  Included  In  the  longer  dia-  1 
tance,  on  either  of  said  rout«e  or  lines  is  unlawful  under  the  fourth  si 
tion  of  the  Act  to  Regulate  Commerce. 

B.  Two  o(  the  south  branch  lines  of  said  railway  company  are  prossed  by  thvJ 
main  line  of  the  Chicago.  Milwaukee  i  St.  Paul  Railway  Company,  7 
Prom  points  on  these  branch  lines  the  NorthweeterD  Company  oorat 
competition  with  the  St.  Paul  Company,  from  its  main  line  points.  1 
HflU,  that  the  ohorges  on  these  branches  do  not  establish  a  standard  of  I 
mafionabte  rates  for  like  dlHtanQ(?e  from  points  on  a  north  branch  of  the 
same  oomjiany,  where  no  such  competition  exists. 

6-  Bald  railway  company  had  In  force  from  Nebraska  points  to  Turner.  Illi- 
nois, a  tariff  sheet  directing  corn  destined  to  the  soa-board  to  be  billed 
from  such  Nebraska  points  to  Turner  at  different  rates  when  destined  to 
dlfferi'nt  sea-hoard  points.     The  corn  was  carried  from  ICebmskn  to 
Chicago,  where  the  re-biMlnR  and  transferring  was  done.     No  shipmunta 
could  be  made  under  this  tariff  from  Iowa  points.     Held,  that  as  tillled, 
the  shipment  was  to  Turner;  that  by  billinnat  different  rates  to  Turner, 
an  Hiatal  preference  was  given,  and  that  Iowa  praliiRrowers  wore  sub.   J 
Jeot«d  to  unreasonable  disadvantage  In  marketing  com. 
K  I).  Jiabcock  and  E.  M.  JWsona  for  complaJDunts. 
W.  V.  Govily  for  defendant. 
Spencer  Smith  for  Board  of  Railroad  Coinmistti oners  of  Iowa. 

REPORT   AND  OPINION   OF  THE  COMMISSION. 
MOBRISON,  Commhf^oner: 

Tlie  coniplninants  are  the  officers,   President,   Secretary, 
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and  Treasurer,  of  the  Northwestern  Iowa  Grain  and  Stock 
Sliippers'  Association.  Together  they  are  the  Executive 
Committee  of  the  Association,  and  in  its  behalf  authorized  to 
institute  these  proceedings  in  the  interest  of  its  member- 
ship. 

They  allege  that  the  Chicago  &  Northwestern  Eailway  , 
Company  is  a  common  carrier  of  freight  and  passengers 
from  Council  BluflFs  and  other  Missouri  River  and  Western 
Iowa  points,  to  Chicago  and  other  eastern  points  over  the 
lines  and  branch  lines  of  railway  operated  and  owned  or  con- 
trolled by  it,  and  marked  in  light-red  lines  on  the  map  of  the 
State  of  Iowa  printed  as  part  of  the  State  Eailroad  Commis- 
sion's Report  for  1887,  and  made  "Exhibit  A"  to  their  com- 
plaint. 

That  said  Railway  Company  has  charged  and  continues  to 
charge  the  members  of  said  Association  for  transportation  on 
its  branch  lines  north  of  its  main  lin^  and  west  of  Carroll 
station  greater  rates  than  it  charges  for  like  service  for  rela- 
tively the  same  distances  on  its  branches  south  of  the  main 
line  and  west  of  Carroll,  or  on  its  main  line  from  Council 
Bluflfs  and  Carroll  and  intervening  stations. 

That  the  rate  on  grain  in  car-loads  to  Chicago  from  all  of 
said  points  on  main  line  and  branches  was  22  cents  per  one 
hundred  pounds  at  the  time  the  Act  to  regulate  commerce 
became  operative,  and  so  remained  until  August  1,  1887, 
wlieu  it  was  reduced  to  18  cents  from  the  points  on  the  main 
line  and  on  the  Audubon  and  Kirkham  branches  south  of 
main  line,  while  it  remained  at  22  cents  from  the  points  on 
the  lines  or  branches  north  of  main  line. 

That  on  August  25,  1887,  the  rates  were  made  21  cents 
from  points  on  lines  and  branches  north,  and  19  cents  by  the 
rate  sheets  from  points  on  main  line  and  branches  south, 
wliile  the  18-cent  rate  was  the  actual  rate  on  south  branches 
and  main  line  points  until  November  1,  1887,  when  there  was 
a  re-adjustment  on  the  basis  of  th«  August  25th  rate  sheets, 
and  the  rates  from  the  main  line  and  south  branch  points  were 
made  19  cents,  and  from  the  north  branch  points  21  cents. 

That  on  February  29,  1888,  the  defendant  company  in  con- 
nection with  the  Sioux  City  and  Pacific  Railroad  Company 
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issued  a  joint  tariff  making  a  rute  on  cattle,  liogs  and  ghe^^| 
to  ChicE^o  of  $30  per  car  from  Council  Bluffs,  Omaha,  aaqW 
Sioux  City,  and  while  this  rate  was  still  in  force  defeudant'sH 
rate  from  Onawa,  River  Sioux,  Ida  Grove,  Wall  Lake  anda 
Holstein  was  $45  per  car  for  the  shorter  distance  to  ChicagoH 
over  the  same  line,  and  in  conjlict  with  the  fourth  section  <^,l 
the  Act  to  regulate  commerce.  M 

That  the  defendant  in  connection  with  the  branch  and  con-J 
tinuing  lines  it  controls,  on  December  30,  1887,  iBBued  itaM 
special  tariff  on  corn  and  oats  when  destined  to  New  YorkjS 
Boston,  Philadelphia  and  Baltimore,  at  11  cents  per  hundredth 
pounds  fi'om  Blair  and  other  points  in  Nebraska  to  Tumerl 
Junction    or     Ruchelle,     Illinois,    the    corn    and     oats    toij 
take  Chicago  rates  east  from  Eochelle  and  Tumer.     This 
special  tariff,  which  was  available  and  in  force  from  points 
in  Nebraska  west  of  Iowa  on  defendant's  road  and  loads 
controlled  by  it,  was  not  published  at  Carroll,  Maple  River 
Junction,  or  other  points  in  Iowa,  and  no  shipments  of  corn 
and  oats  destined  for  Eastern  soa-ports  could  be  made  on 
this  road  from  Iowa  points  to  Rochello  or  Turner. 

That  said  Company  had  in  effect  from  February  17  toj 
March  1,  1888,  at  Carroll  and  Missouri  Valley  and  interven- 
ing Iowa  stations  on  its  main  line,  a  joint  tariff  of  3(1^  eenta 
per  hundred  pounds  on  corn  and  oats  through  to  New  York 
viti  Chicago,  which  rate  was  not  available  to  complainants 
for  shipments  they  desired  to  make  from  Odebolt,  Arthur 
and  Ida  Grove,  stations  less  distant  from  Chicago  than  MiH- 
souri  Valley.  The  complainants  offer  the  rate  sheets  or 
tariffs  of  defendant  as  exhibits  in  support  of  their  complaint, 
and  as  evidence  of  the  unjust  discriminations,  of  the  viola- 
tions of  the  fourth  section  of  the  Act  to  regulate  commerce, 
and  of  the  other  wrongs  alleged  against  said  Railway  Com- 
pany. 

The  defendant  for  answer,  admits  that  it  is  a  common  car- 
rier of  freight  from  points  in  the  State  of  Iowa  on  the 
Missouri  River  to  the  City  of  Chicago  over  its  own  lines  and 
lines  controlled  by  it,  that  such  lines  are  indicated  on  a  map 
of  the  State  of  Iowa  made  Exhibit  A  to  the  petition,  and  the 
idstances  between  the  points  mentioned  in  said  petition  aie 
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approximately  as  stated  therein.  And  it  further  admits  that 
the  various  exhibits  made  are  correct  copies  of  tarifls  and 
rate  sheets  issued  by  the  defendant  company. 

Tlie  defendant  further  answering,  admits  that  previous  to 
August  1,  1887,  the  rates  on  com  from  Western  Iowa  stations 
(on  main  line  and  all  branches)  were  the  same,  and  on  that 
date  such  rates  from  Council  Bluflfs  and  Carroll  and  interme- 
diate stations  on  the  main  line  and  from  all  points  on  the 
(Kirkham  and  Audubon)  branches  south  were  reduced  from 
22  to  18  cents,  because  of  reductions  on  other  railroad  lines 
from  Council  Bluflfs,  one  of  which,  the  Chicago,  Milwaukee 
&  St.  Paul  Railway,  crosses  the  defendant's  Audubon  and 
Kirkham  branches  at  Manning  station,  and  that  this  reduction 
was  not  put  in  force  from  Ida  Grove,  Odebolt  or  any  other 
station  on  lines  or  branch  lines  north  of  main  line  not  crossed 
by  lines  running  from  Council  Bluflfs.  That  on  the  25th  day 
of  August,  1887,  the  rate  on  com  at  Sioux  City,  Ida  Grove 
aud  other  stations  on  Northern  Iowa  branches,  was  reduced 
from  22  to  21  cents,  and  again  on  October  4,  1887,  from  21  to 
20  cents,  and  that  on  November  1,  1887,  another  adjustment 
of  rates  on  corn  was  made  from  all  Western  Iowa  points. 
The  rates  from  points  on  main  line  and  south  branches  were 
then  fixed  at  19  cents,  from  Ida  Grove  and  stations  other 
tlian  Odebolt  on  branches  north  of  main  line  at  21  cents, 
from  Odebolt  at  20  cents. 

Further  answering  the  defendant  says  that  in  December, 
18S7,  it  was  compelled  to  make,  and  did  make,  with  railroads 
running  from  Chicago  to  the  Atlantic  sea-board  through 
arrangements,  and  with  such  railroads  established  rates  from 
points  in  Nebraska  to  Baltimore,  Philadelphia  and  New  York 
via  junction  points  in  Illinois,  and  joined  in  making  the  same 
rate  from  lioclielle  and  Turner  that  was  made  by  other  car- 
riers from  Peoria.  That  this  arrangement  and  rates  so  made 
did  not  apply  to  Ida  Grove  or  other  stations  on  the  "North- 
ern Iowa  Division"  north  of,  and  not  on,  the  main  line  of 
defendant's  road. 

And  the  defendant  answering  further,  denies  that  its  rates 
on  stock  from  River  Sioux,  Onawa,  or  other  points,  have  been 
made  in  violation  of  the  Act  of  Congress  as  alleged  in  the 
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petition,  and  in  support  of  its  denial  calls  attention  to  its 
riite  sheet  taking  effect  February  29,  1888,  and  Exliibite  i " 
(!ompluintiut8,  ill  which  it  is  espressly  stated;  "The  aboT^ 
rates  will  Uq  the  maximum  for  intermediate  points  in 
Bame  direction  on  the  direct  line  and  all  points  on  brancliei 
south  of  main  liue.  Council  Bluffn  to  Chicago."  And  further 
deuieu  that  iu  the  differences  in  rates  made,  their  application 
or  adjustment,  there  is  or  lias  been  any  unjust  discriminatioj 
or  any  violation  of  the  fourth  section  of  the  Act  of  Congrei 
and  denies  that  the  complainants,  or  any  of  them  have  beeg 
damaged  in  any  respect  so  as  to  make  the  defendant  UabU 
as  claimed  iu  the  petition,  and  denies  that  any  discriminationj 
llus  beeu  made  against  either  one  of  the  petitioners. 

In  addition  to  the  statements  made  in  the  complaint  an 
admitted  in   the  answer,  it   appears   from  the  exhibits  an^ 
from  testimony  heard,  that : 

1,  Carroll,  distant  from  Chicago 395  miles. 

Maple  River  Junction,  distant  from  Chicago,398     " 

Ueuuisou "  "  . . , .  423      " 

Missouri  Valley "  "  . . . ,  467      " 

Council  Bluffa "  "....488     " 

on  the  main  line; 

Audubon,  distant  from  Chicago 431     " 

on  the  Audubon  branch,  and 

Kirkhum,  distant  from  Chicago 430  miles, 

on   the   Kirkham  branch,  are  points  from  which  a   lower 
rate  is  charged.     That 

Odebolt,  distant  from  Chicago 425  miles, 

Arthur "  "       430       " 

IdaGrove....  "  "       437      " 

Mapleton "  "       460       " 

on  the  Sioux  City  and  Mapleton  line ; 

Holfttein,  distant  from  Chicago. 451  miles, 

Correctionville .   "  "         475       " 

Moville "  "         496      " 

on  the  Kingslcy  and  Moville  line,  and 

Onawa,  distant  from  Chicago 480      " 

BiverSioui..  "  "         490     " 
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on  the  Sioux  City  and  Pacific  line,  are  points  from  which  the 
greater  charges  complained  of  are  made. 

2.  The  main  line  of  defendant's  road  extends  from  Chicago, 
Illinois,  to  Council  BluflFs,  Iowa.  The  branches  south  are 
tlic  Kirkliam  and  Audubon  branches,  which  are  one  and  the 
sunie  line  from  the  main  line  at  Carroll  to  Manning,  18  miles, 
then  a  branch  southeast  from  Manning  18  miles  to  Audubon, 
and  a  branch  southwest  from  Manning  17  miles  to  Kirkham. 
The  branches  north  are  the  Sioux  City  and  Pacific  railroad 
from  Missouri  Valley  on  main  line  75  miles  to  Sioux  City. 
The  '*  Sioux  City  and  Mapleton  line "  from  Maple  River 
Junction  on  main  line  81  miles  to  Onawa  on  Sioux  City  and 
Pacitic  Railroad ;  and  the  Kingsley  and  Moville  line  from 
Wall  Lake  on  the  Sioux  City  and  Mapleton  line  80  miles  to 
]\Iuville.  These  lines  are  operated  and  are  owned  or  con- 
trolled by  the  Chicago  &  North- Western  Railway  Company. 

3.  The  defendant  has  two  lines,  or  routes  from  Sioux  City 
to  Chicago :  one  over  the  Sioux  City  &  Pacific  Railroad  to 
junction  with  main  line  at  Missouri  Valley,  thence  over  main 
line  to  Chicago;  the  other  over  the  Sioux  City  and  Pacific 
Rnilroad  to  Onawa  station,  then  over  the  "Sioux  City  and 
Mapleton  line  "  to  the  main  line,  and  over  main  line  to  Chi- 
cago, is  the  shorter  of  the  two  lines. 

4.  The  defendant  had  in  force  under  its  tariflf  sheet  taking 
ellect  February  29,  1888,  a  rate  of  $30  per  car-load  of  cattle, 
iiogs,  or  sheep  to  Chicago  from  Sioux  City,  while  it  main- 
tained a  higher  rate  of  $45  for  the  shorter  distance  from  Ida 
Grove  and  other  points  on  the  "Sioux  City  and  Mapleton 
line."  From  Wall  Lake  station  on  said  Sioux  City  and 
Mapleton  line  shipments  were  made  at  $38,  while  the  rate 
from  Sioux  City  was  $30 — and  on  said  rate  sheet  of  February 
21),  1888,  was  the  following:  "Tlie  above  rates  will  be  the 
mfixinuim  for  intermediate  points  in  the  same  direction  on 
the  direct  line  and  all  points  on  branches  south  of  main  line. 
Council  Bluffs  to  Chicago." 

5.  That  the  11-cent  rate  on  corn  and  oats  destined  to  easi- 
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ern  ports,  which  took  effect  Dooember  30, 1 887,  from  Nebraska 
points  to  Bochelle  or  Tux'uer,  Illinois,  oyer  defendant's  maiu 
line  and  couuecting  lines  controlled  bj'  it,  (the  thiough  rate 
being  from  Roulielle  or  Turner  to  New  York  27^,  to  Boston 
32^,  to  Fhiliidulpliia  25^,  to  Bultiuiore  21^)  vas  never  pub- 
lished at,  nor  could  any  shipraeut  at  such  rate  be  made  froui 
Western  Iowa  points  ou  defendant's  road  or  brauclies.  No 
billing  or  re-billing  was  done  at  Bochelle  or  Titrner,  The  ^ 
carriage  was  through  from  Nebraska  to  Chicago  where  thtt 
transfer  was  made.  While  such  11-cent  rate  was  i 
from  Nebraska  points,  E.  M.  Parsons,  Secretary  and  membei 
of  said  Association,  had  at  Carroll  and  Maple  Eiver  Jiiue*'] 
tion,  Iowa,  large  quantities  of  corn,  1,374,505  pounds,  to  \ 
shipped,  and  whioh  he  offered  to  defendant  for  shipment  t 
New  York  by  way  of  Bochelle  or  Turner,  which  was  refused. 
He  shipped  to  Chicago  at  the  19-cent  rate  and  coold 
only  ship  to  New  York  at  a  rate  8  cents  above  tlie  rate  frou 
Nebraska  points, 

6.  From  February  17  to  March  1,  1888,  defendaut  had  i 
force  a  joint  through  tariff  from  Nebraski  points  over  i 
main  line  and  eonne-ftious  to  New  York  at  36J  cents  per  hu 
dred  pounds  of  corn  and  oats  in  car-loads,  and  during  thw 
time  carried  from  Carroll,  Iowa,  on  main  line,  at  least  c 
8hi]Hnent  at  that  rate  without  bilhng.  During  said  perioi 
froiri  February  17  to  March  1,  1888,  Gray,  Babcock  &  Sean 
grain  dealers,  offered  to  defendant  for  shipment  from  < 
bolt,  Arthur  and  Ida  Grove  to  New  York  large  quantities  c 
corn  iit  the  same  rate  given  by  defendant  to  shippers  I 
Nebraska  points  and  at  Canoll,  but  which  the  defendiu 
refused  to  transport  at  other  than  the  local  rates  to  Cliio^ 
ad(lf>d  to  the  rate  thence  to  New  York. 

7.  The  defendant  issued  its  rate  sheet  putting  and  continn-y 
ing  in  force  from  March  5  to  18, inclusive,  a  rate  from  North-*<l 
west-rn  Iowa  and  Missouri  Eiver  points  to  Turner,  Illino)fly4 
on  corn  and  oats  in  car-load  lots  destined  tor  New  York  aodvf 
otlt'T  eastern  ports,  which  rates  from   points  on  main  lira 
and  south  branches  of  defendant's  road  were  two  cents  lowOi 
than   from  points  equally  distant  on  north  branches. 
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rate  sheets  directed  the  freight  to  be  billed  to  Turner,  but  j»t 
different  nites  us  it  might  be  destined  respertivfly  to  Boston, 
New  York,  Philadelphia  or  Baltimore.  At  the  bottom  of  the 
rate  sheet  was  ji  moiiioraiidnm  of  rates  from  Tnnier,  Uliiiois, 
to  New  York  27^,  Boston  ^^.  Philadelphia  ^5^,  Bidtiiiu-re 
tii^  cetita  per  huudroJ  pounds. 

8.  In  August,  18S7,  Gray,  Biibeock  &  Seai-s,  grain  deiiloiu, 
had  for  ahipiueut  and  shipped  to  Chicago  htrgu  quantitirs  of 
com  from  Odebolt,  Arthur  and  Ida  Grove  on  the  "Sioux 
City  and  Mapletou  line  "  at  22  and  21  cents,  when  fiom  Mis- 
souri Valley,  Council  BluSk,  and  points  on  the  main  lino 
more  distant  h-om  Chieago  than  Odebolt,  Arthur  and  Iila 
Grove,  defendant's  rat«  was  but  18  cents.  In  September, 
October,  November  and  December,  1887,  while  tli©  published 
rate  from  CaiToll  and  other  Western  Iowa  points  on  the  main 
line,  including  DenniHon,  was  19  cents,  shipments  were  mado 
from  Denniuou  at  18  cents. 

The  facts  found  on  investigation  and  stated  above,  chiefly 
relate  to  details,  the  parties  being  nearly  agreed  upon  tlio 
main  facts.  The  grain  and  stock  shippers  complain  of  a  dif- 
ference in  rates  or  unequal  charges  for  equal  distances.  Tho 
charges  to  Chicago  from  Northwestern  Iowa  being  higherfor 
the  same  distances  from  stations  ou  the  railway  company's 
north  branch  lines  than  from  stations  on  its  main  line  and 
branches  south.  Tlie  difference  against  the  north  branches 
as  now  adjusted  is  $5.60  on  the  car-load  of  corn.  This  ia 
comphtined  of  as  so  much  greater  compensation  paid,  and  to 
be  paid,  by  some  persons  than  by  others  tor  a  like  survico 
and  is  alleged  to  be  unjust  discrimination  and  unlawful.  Id 
tho  State  of  Iowa  the  rate  per  hundred  pounds  to  all  per- 
sons shipping  car-loads  must  be  equal  for  equal  distances  on 
the  same  class  of  freight  over  the  same  road — main  bne  and 
branches.  The  people  are  accustomed  to  regard  this  pro- 
vision of  law  with  favor  as  an  approach  to  the  general  rule 
tliat  cliarges  under  the  same  circiimstanees  ought  to  lie  the 
same  per  ton  per  mile.  Shippers,  when  it  is  for  their  inter- 
est, are  accustomed  to  lUHist  on  the  rigid  enforcement  of  tho 
rule,  yt^t  the  fact  is  recognized   in  that  Utato  that  unequal 
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charges  for  equal  distances  may  be  made  without  unjust  di»-  I 
criminatioE.  I 

In  regulating  railroad  transportation  for  Iowa  the  Board.  I 
of  Railroad  Commissioners  authorize  some  roads  to  charge.] 
15  per  cent,  and  some  30  per  cent,  greater  rates  than  others, 
and  any  road  may  receive  $7  more  for  carrying  14  tons  (a 
oar-load)  o£  corn  across  the  State  than  it  takes  for  hauling'  ' 
ooal  of  equal  weight  the  same  distance  over  the  same  line. 
If  some  conditions  make  it  lawful  to  require  the  defendant 
Railway  Co,  to  take  $5.20  {15  per  cent.)  less  than  its  rival, 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  may  take 
far  hauling  a  car-load  of  com  350  miles   between    Council 
Bluffs  and  Clinton,  Iowa,  the  same  or  other  conditions  might 
make  it  lawful  to  charge  more  for  the  same  distance  on  one 
line  than  on  another  line,  or  branch  Une,  of  the  same  com- 
pany. 

A  departure  from  the  rule  of  equal  mileage  rates  as  ap^''  1 
piled  to  the  several  branches  of  a  road  or  system  of  roads 
not  conclusive  of  the  unlawfulness  of  rates,  hat  the  company  I 
making  such  departure  should  have  satisfactory  reasons  for  I 
such  variance  of  rates  and  must  show  them  to  be  reasonable  ( 
when  disputed.  This  burden  is  by  the  Act  to  regulate  com-''' J 
meree  put  on  carriers  when  they  "  charge  and  receive  adi 
great  compensation  for  a  shorter  as  for  a  longer  distance.' 
The  same  burden  is  on  the  company  making  a  greater  chai^  1 
for  one  of  two  hauls  of  equal  distance. 

The  company  defends  as  legal  and  reasonable  its  adjust'  ] 
ment  of  rates,  19  cents  on   main  line  and  branches  pouth, 
and  21  cents  on  branches  north,  all  of  which  previous  to  Aug. 
1st,  1887,  were  22  cents,  because  other  roads  made  reductions 
in  the  rates  from  Council  Bluffs  to  Peoria  and  St.  Louis.   Its 
competitors  at  Council  Bluffs  for  Chicago  and  other  busl« 
ness,  are  subject  to  the  same  regulations  as  the  defendant 
and  with  one  exception  their  lines  are  longer  than  defendant's" 
line.     None  of  them  have   advantages   over   the   defendant 
which  enable  them  to  force  rates  upon  it.     It  has  without  the 
pressure  of  competition  other  than  on  equal  terms  long  cod- 
tinued  this  rate,  and  as  long  been  making  evidence  that  thil  J 
Id-cent  rate  isnot  unreasonably  low.     It  does  not  deny  that  19  J 
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cents  is  both  reasonable  and  remunerative  from  Council 
Blufts  and  intermediate  main  line  stations  but  does  deny 
that  there  is  any  unjust  discrimination  in  the  difference  made 
between  this  rate  and  the  two  cents  greater  rate  on  north 
branch  lines. 

One  of  the  north  branch  lines,  the  Sioux  City  and  Maple- 
ton  line,  is  a  part  of  a  through  line  between  Chicago  and 
Sioux  City  over  which  the  defendant  carries  freight  to  and 
for  Sioux  City  and  for  points  beyond.  It  is  not  shown  or 
claimed  that  freights  to  Ida  Grove  and  other  points  on  this 
Sioux  City  and  Mapleton  part  of  the  through  line  between 
Chicago  and  Sioux  City,  is  carried  under  any  circumstances 
or  conditions  which  make  the  carrying  to  these  points  more 
expensive  or  at  greater  risk  than  to  points  equally  distant 
from  Chicago  on  main  line,  and  no  reason  is  found  to  exist 
wliy  the  charges  for  substantially  the  same  distances  should 
not  be  the  same  on  these  two  lines,  the  main  line  and  the 
Sioux  City  and  Mapleton  line. 

The  Kingsley  and  Moville  line,  or  north  branch,  is  au 
indirect  line  80  miles  long  terminating  at  an  interior  village. 
At  various  stations  along  this  line,  corn  and  other  freight  is 
collected  for  transportation  to  and  over  the  main  line.  The 
taking  up,  carrying  over  and  transferring  from  this  short  line 
must  1)0  done  at  some  greater  cost  than  from  places  equally 
distant  from  Chicago  on  the  through  lines  to  Council  Bluffs 
and  Sioux  City.  The  complainants  aver  that  transportation 
from  places  on  both  the  main  line  and  on  Kirkham  and 
Audubon  south  branch  lines,  is  done  under  like  circum- 
st.'iucos  as  to  cost  of  the  service,  and  that  the  19-centrate  on 
thcso  south  branches  establishes  a  rate  for  like  distances  on 
north  branches.  It  can  hardly  be  successfully  claimed  that 
the*  company  can  maintain  a  separate  equipment  and  carry 
from  points  on  these  branch  lines  to  the  main  line  for  trans- 
fer and  forwaiding,  at  as  low  cost  as  it  could  take  up  and 
carry  a  like  quantity  of  freight  from  points  equally  distant  on 
its  main  line,  as  from  the  points  where  the  freight  was  taken 
up  on  the  branches. 

Had  we  found  the  rates  on  the  south  branches  something 
higher  for  the  same  distances  than  on  the  main  line,  we 
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vould  not  for  tbat  reason  olouo  disturb  them.  "So  complaiot; 
is  made  that  19  cents  from  Council  Bluffs  and  main-line^ 
points  is  an  unreasonable  rate,  and  no  complaint  is  madO' 
that  the  21  cents  is  unreasonable  on  north  branches  exceptj 
in  comparison  with  the  19  cents. 

The  main  line  of  a  rival  road  from  Council  Bhiffa  to  Cbicaga' 
crossing  the  south  branches  as  it,  the  Chicago,  Milwaukee' 
and  St.  Paul,  does,  can  take  the  freight  at  a  lower  rate  with 
equal  profit.  From  south  branch  points,  defendant  must 
therefore  carry  at  the  same  rate  (19  cents)  as  the  competing 
or  main  line  o£  the  rival  road,  to  get  any  share  of  the  busi- 
ness. Here  this  is  done  at  a  rate  which  yields  some  pro!" 
not  at  a  loss  to  be  made  up  from  some  other  business.  No* 
legal  objection,  it  is  believed,  can  be  urged  against  its  being^j 
so  done. 

The  charge  or  receipt  lor  greater  aggregate  suras  for" 
shorter  than  longer  distances  made  unlawful  by  the  fourth 
section  of  the  Act  to  regulate  commerce  alleged  in  the  irom- 
plaint,  in  denied  in  the  answer.  The  defendant  relies  iipon 
a  qualifying  memorandum  or  modification  endorsed  upon  ita 
rate  sheets,  making  the  long  distance  rates  the  maximum, 
in  suppoii  of  its  denial  and  as  evidence  of  its  observances  of 
that  section.  In  this  memorandum  copied  above  (Ni 
facts  found),  "  direct  line  "  is  used  for  "  same  line  "  in 
law.  In  its  elTect  on  shipments  from  Sious  City  to  Chicago, 
it  was  apparently  intended  to  apply  to  defendant's  line  from 
Sioux  City  via  Missouri  Valley,  on  which  no  greater  charges 
are  shown  to  have  been  made  for  shorter  than  for  longer  dis- 
tances. 

The  claim  to  observance  of  the  fourth  section  is  justified 
on  the  assumption  that  the  route  by  way  of  Missouri  Vallej 
is  defendant's  only  line  between  Hioux  City  and  Chic 
This  assumption  is  not  warranted  by  the  facts  or  defendant' 
eouree  of  bnsinesH  which  is  largely  over  the  route  from  Sioi 
City  by  way  of  the  8ioux  City  and  Pacific  road  to  Ona' 
the  junction  of  the  Sioux  City  &  Mapleton  line,  and  by 
line  east  to  the  main  line.     The  general  freight  agent  of 
roatl,  a  witness,  thought  Sioux  City  traffic  "  in  getting 
Cliicago  "  was  "  about  equally  divided "  between  these  t 
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routes.  Necessarily  a  greater  charge  for  the  shorter  dis- 
tance, the  shorter  being  included  in  the  longer,  on  either  line 
over  which  traffic  in  getting  to  Chicago  from  Sioux  City,  is 
about  equally  divided,  is  in  conflict  with  the  fourth  section  of 
the  Act  and  the  receipt  at  Wall  Lake  and  the  maintenance  of 
a  higher  rate  at  Ida  Grove  and  other  points  on  the  line  by 
way  of  Onawa  and  thence  east,  was  and  is  contrary  to  the  pro- 
vision of  said  fourth  section. 

The  ])utting  in  force  in  December,  1887,  from  Nebraska 
points  over  its  main  line  to  Turner  and  Rochelle,  Dlinois,  a 
tariff  of  rates  the  same  from  time  to  time,  as  the  rates  over 
coni[)(  ting  roads  from  the  same  Nebraska  points  to  Peoria,  is 
adniitttnl  in  the  answer  of  defendant  company  and  claimed 
as  a  part  of  an  arrangement  for  through  traffic  in  corn  from 
N('l)raska  to  sea-board  points.  The  rates  to  Turner  and 
liochelle  were  shown  to  be  11  cents  per  hundred  pounds. 
It  is,  also,  admitted  that  this  rate  did  not  apply  at  Ida  Grove 
or  other  Iowa  stations  not  on  main  line  of  the  defendant's 
road.  Evidence  was  oflFered  tending  to  show  that  it  did 
ai)ply  at  stations  on  the  main  line  which  was  neither  denied 
nor  admitted  in  the  answer.  The  proof  is  conclusive  that  it 
was  not  in  force  or  available  to  shippers  from  Iowa  points 
(ither  on  the  main  line  or  branches.  The  same  is  true  of  the 
30^-cent  rate  tlirougli  from  Nebraska  points  to  New  York 
put  in  force  February  29,  1888,  under  which  a  single  ship- 
ment was  made  from  Carroll  Station,  Iowa.  Neither  does  it 
app(^ar  that  any  shipments  were  made  from  Iowa  under  the 
tarift*  taking  eilect  March  5,  1888,  between  Iowa  points  and 
Turner,  Illinois,  for  corn  and  oats  destined  to  sea-board 
points.  Nor  were  tariff  sheets  of  such  rates,  or  rates  from 
Nt^braska  points  posted  at  Iowa  stations,  nor  was  the  public 
()th(  rwise  notified  tliat  such  rates  were  in  force  or  shipments- 
possible  at  such  rates  from  Iowa  points  either  to  Rochelle  or^ 
Turner,  Illinois,  or  to  the  sea-board.  All  the  details  of  this- 
traflic  do  not  fully  a})i)ear.  The  tariff  sheet  taking  effect- 
March  5, 1888,  directs  that  grain  destined  to  sea-board  points 
1)(^  way-billed  to  Turner,  Illinois,  but  at  different  rates  as  it 
ini<j;ht  or  may  be  destined  respectively  to  various  eastern 
j)orts.     The  method  of  conducting  this  traffic  from  Nebraska. 
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was  sabBtiintiuUy  as  here  indieatPil.  Tlie  freight  went  tbroiigb>4 
without  eliange  of  cars  or  le-liilliii^  at  Turner,  to  Ohicsgu^  ( 
where  the  transfer  was  made  aud  re-liUliu^  was  done.     Ship- 
ping and  way-billiny  to  Tuiuer  im  ilirocted  was  a  shipmenfl 
to  Turner,  and  such  a  Bhipuient  is  in  no  legal  sense  a  througbj 
shipment  to  the  point  of  ultimate  destination   at  the  sea- 
board.    Freight  taken  and  billed    from  the  Etame  pliu 
Nebraska  or  Iowa,  to  Turner,  lUiuoiK,  at  lower  rates  if  deH-J 
tined  to  one  place  than  to  anothur  is  given  jm  illegal  prefer-] 
ence.     It  is  claimed  by  the  defendant  that  these  shipmuutftS 
were  intended  to  be  through  from  the  place  of  shipment  taj 
the  sea-board  and  that  the  charge  to  Tui'ner  indicated  the* 
defendant's  share  of  the  through  rate.     The  complainants] 
insist  that  the  course  of  business  attending  the  traffic  has  ths4 
appearance  of  a  device  to  cut  legitimate  and  agreed  rates  by  l 
which  the  carrier  east  might  give  the  defendant's  line  more  i 
than  its  fair  division  for  the  carnage  west  of  Chicago.     But 
whether  the  carrying  as  it  was  done  to  Turner,  Illinois,  or 
was,  as  is  claimed,  a  through  carriage  to  the  sea-board,  grain 
growers  in  Iowa  had,  and  have,  a  right  to  share  in  it  on  equal  | 
terms  with  those  in  Nebraska,  having  due  regard  to  the  c 
cumstances,  if  any,  which  might  vary  the  reasonable  rata.l 
from  ilifferent  points  of  shipment.     This  was  denied  to  tbdl 
complainants  and  they  weri.  unlawfully  subjected  to  unreas-  f 
on  able  disadvantage  in  marketing  com. 

The   complainants   have    been   subjected    to   losses   froitffl 
defendant's  overcharges  at  Ida  Grove  and  other  points  on  tlieH 
Mapleton  and  Sioux  City  branch  line,  and  by  the  defeiidant'fffl 
refusal  to  receive  and  transport  to  Tiu-ner  and  Chicago,  Illi- 
nois, corn  from  Western  Iowa  in  like  luauner  as  it  teeeived  j 
and  transported  com  from  Nebraska.     The  state  of  the  law 
as  it  was  at  the  filing  of  this  complaint  gave  this  Coi 
no  authority  to  make  an  award  for  the  losses  for  which  c 
plainauts  have  been  subjected  by  the  unlawful  acts  of  the 
defendant. 

The  company  should  so  re-adjust  its  Northwestern  low 
rates  as  to  make  them  substantially  the  same  to  Chicago  foi 
approximately  the  same  distances  from  stations  on  the  cora^ 
pany's  main  line  and  Sioux  City  and  Mapleton  line  west  ( 
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Maple  Kiver  Juuctiou  and  eafct  of  Onawa.  And  should. 
make  such  farther  re-adjuBtmeutH  that  its  compensation  shall*. 
not  be  greater  in  the  aggregate  for  the  transportation  of  pas- 
sengers or  a  like  kind  of  prpperty  for  a  shorter  than  a  longer 
ilistance  in  the  same  direction  over  its  line  to  Chicago  from 
8ioux  City  by  Onawa  and  the  Sioux  City  and  Mapleton  line, 
'  or  over  its  line  from  Sioux  City  to  Chicago  by  Onawa  and 
Missouri  Valley. 
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THE  IMPERIAL  COAL  COMPANY  AND  ANDKEWg 
HITCHCOCK  &  COMPANY,  v.  THE  PlTTHBUltOHl 
&  LAKE  ERIE  RAILROAD  COMPANY  AND  THE  | 
NEW    YORK,   LAKE    ERIE  &  WESTERN    RAIL-J 
ROAD  COMPANY,  as  Lessee  of  the  NEW  YORI| 
PENNSl'LVANIA  &  OHIO  RAILROAD. 

Plret  Hearing,  at  WaahingtoD,  July  18th,  1889,— Order  Made  for  Additional! 
Testimony  to  be  Taken  October  33d,  IHSS.— Final  Uoaring,  at  WoMhing.  f 
ton,  January  11th,  IBSS.—DeciBion  Filed  Marcb  23,  1889. 

A  group  rate  tor  a  partluular  district  upon  a  commodity  fur  which  a  lar^J 
deraiitid  exists,  mid  InlonUed  to  place  producers  in  the  dletrict  upon  ■ 
equality  among  thnmselves  and  with  produuers  of  tho  aaiiie  commodig>  1 
trom  other  districts,  all  compettug  in  a.  c-onimon  market,  is  not  unlai(i.>J 
Tul  mently  on  account  of  dlffereneeB  in  the  geographical  lotwtlon  of  d 
terent  producers  and  their  TeapecUve  distances  from  the  market. 

Actual  undue  prejudice  or  damage  of  whioh  the  rate  is  the  itauee  muil.J 
result  to  the  more  favorably  situated  producers  to  render  a  group  imfa 

In  detenulning  the  question  of  undue  prejudice  from  a  rate,  distant^  Is  anlr^ 
one  of  the  factors,  and  other  material  facts,  sueh  a«  character  and 
quality  of  the  commodity,  cost  of  production,  extent  and  nature  of  the 
oompetition  in  Uie  biisiiiess  iteelf  and  by  other  transportation  lines,  aod 
the  Interests  of  the  publle  iii  the  use  of  the  commodity  and  its  marl>et 
cost,  are  to  t>e  considered. 

A  rate  of  ninety  cents  a  ton  on  coal  shipped  to  Lake  Erie  tor  a  district, 
covering  a  radius  of  forty   miles    around  Piitebui^h,    Peniisylviuita, 
embracing    a  iaigu    number    of    mines   ot    sulwtantlally   Ilka  c 
production    and   like  oharaotor  of  coal,  has  prevailed  alno©  thn  Act  % 
regulate  commerce  took    effect.       The  coal  from   th"  illfTiTent  mInMfl 
Is  in  competition   at  Lake  Erie,  oiirl  Is  transported  over  several  dicj 
ferent  and  competing  lines  ot  railroad,  all  carrying  at  the  ai 
The  coal  from  the  district  la  also  In  compotiUon  with  similar  coal  Ii 
the  Hocking  Valley  district  in  Ohio,   and  from   other  districto.     Thii^fl 
complainant's  mines  are  [lear  the  centre  of   the  district  and  eoi 
In  oomiietillon  with  thcni  are  at  a  greater  distance  from  the  l,.ake,  vary- 
ing from  twenty  miles  to  tortv-thrue  miles.     On  all  the  facts  ot  the  cose, 
Seld,  that  the  rate  In  itself  not  being  unreasonable  It  does  not  appear 
that  it  subjects  the  complainants  to  undue  prejudice,  or  lliat  it  gives  an  ■ 
unreasonable  proferoni^e  to  the  morn  distant  mines. 

The  question  of  u  greater  charge  in  the  aggregate  tor  a  shorter  than  fol  i^l 
longer  distance  over  the  same  line  in  the  same  direction  is  nol 
temilued  by  the  proportion  allotted  to  dlftoreut  roads  on  the  tine,  but  bfM 
the  rate  as  an  entirety. 
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John  Dalzell,  for  Complainants. 
J.  IL  Reed,  for  P.  &  L.  E.  K.  R.  Co. 
Charles  Steele,  for  N.  Y.,  L.  E.  &  W.  E.  E.  Co. 
7/.  Z.  Bond,  for  B.  &  O.  E.  E.  Co. 
J.  T,  Brooks,  for  Penna.  Company, 
ir.  A.  Stone,  for  Port  Eoyal  &  Youghiogheny  Coal  Co. 

KEPOIIT  AND   OPINION   OF  THE  COMMISSION, 

ScHOONMAKER,  Cotmnissiojier  : 

The  complaint  sets  out  that  the  Imperial  Coal  Company  is 
a  corporation  of  the  State  of  Pennsylvania,  engaged  in  the 
InisiuesKS  of  mining,  shipping,  and  selling  bituminous  coal, 
and  that  the  firm  of  Andrews,  Hitchcock  &  Company  are 
dealers  in  coal  doing  business  in  the  city  of  Cleveland,  Ohio, 
and  purchase  large  quantities  of  coal  from  the  Imperial  Coal 
Company  and  ship  the  same  to  Cleveland. 

The  charge  of  the  complaint  is  that  the  rate  charged  on 
coal  mined  and  sold  by  the  Imperial  Coal  Company  to 
Andrews,  Hitchcock  <fe  Company  and  others,  and  shipped  to 
Cleveland,  is  unjust  and  excessive,  and  that  there  is  and  has 
l)e(Mi  a  discrimination  against  the  Imperial  Coal  Company 
and  the  firm  of  Andrews,  Hitchcock  &  Company  and  others 
dealin*^  with  the  Imperial  Coal  Company,  in  favor  yjl  miners 
and  shippers  of  coal  whose  freights  originate  east  of  the  city 
of  Pittsburgh  and  are  delivered  in  the  city  of  Cleveland  and 
other  ])oints. 

Said  unjust  and  excessive  rate  and  said  discrimination  are 
charge  d  to  be  as  follows  :  Said  Pittsburgh  &  Lake  Erie  Eail- 
road  t'()ni|)any  leases  and  operates  the  Pittsburgh,  McKees- 
port  tV:  You*;hioglieny  Eailroad,  running  from  the  city  of 
Pittsburj^li  east  upwards  of  forty  miles.  The  said  Pittsburgh 
A'  Lak(^  Erie  Railroad  Company  makes  and  charges  a  uni- 
form rate  of  90  cents  per  ton  on  coal  destined  for  Cleveland 
and  originating  at  any  ])()int  on  the  said  Pittsburgh,  McKees- 
]H:)rt  k  Youghiogheny  Eailroad  and  the  Pittsburgh  &  Lake 
Erii^  Railroad,  which  is  divided  between  the  roads  carrying 
the  same  as  follows  : 
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Pittsburgh,  McKoespurt  ilt  Yuugliiot^iienj  Euilroud 

Company,  4^  miles 25  cent8,.j 

Pittaburgli  &  Lake  Erie  Builroad  Compauy,  Pitts- 
burgh ti.)  Yi>uugstown,  68  miles 32.5 

New  York,  Lake  Erie  &.  Western  Railroad  Com- 
pany, Lassoe  of  the  New  York,  Penusylvania  A 
Ohio  Biuih'oad,  Youugstown  to  Oeveland,  68 
milca 32.5 

179  miles 90  cents 

On  coal  shijiped  from  Montour  Junction  to  Cleveland  thi 

rate  L-harf^ed  is  76^  cents,  which  is  divided  between  the  roadw 

carrying  th«  same  aa  follows : 

Pittsburgh  &  Lake  Erie  Haib-Oad,  Montour  Junc- 
tion to  Youugstown,  56  miles 36.72  cente 

New  York,  Lake  Erie  &  Western  Railroad, 
Lessee  of  the  New  York,  Peunsylvunia  & 
Oliio  Railroad,  Youngstown  to  Cleveland,  68 
miles 39.78 

V24[  miles 76.50  ceuta 

Petitioners  therefore  ask  that  an  order  be  made  de(*lariag* 
that  the  rate  charged  on  coal  shipped  as  aforesaid  from  Mon- 
tour Junction  to  Cloveland  is  excessive,  unjust  and  unfair 
discrimination,  and  that  a  just  and  fail-  rate  be  tixed  there^ 
for. 

The  answers  in  substance  are  that  the  Pittsburgh  &  Lakaj 
Erie  Railroad  Company  leases  and  operates  the  Pittsbui^h, 
McE.ueHport  &  Youghiogeny  Railroad,  for  the  lease  of  whicn 
latter  road  it  ]>ay8  a  fised  rental  not  based  or  depeudeBT 
upon  its  earnings,  nor  does  the  Pittsburgh,  McKeesport  and 
Youghiogheny  Railroad  receive  any  portion  of  said  earnings. 
The  two  Toads  form  one  continuous  line  and  any  division  of 
the  rate  is  for  the  purpose  of  accounts,  and  does  not  affec 
or  concern  the  shippers  over  the  line  of  railroad  or  t 
leased  line  of  the  respondent.  That  the  works  of  tho  Impdi 
rial  Coal  Company  are  located  upon  the  Montour  Railroad,! 
road  ownod  by  a  company  in  which  some  or  all  of  the  stoc]^ 
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holders  of  the  Imperial  Coal  Company  are  stockholders,  and 
is  operated  in  the  interest  of  the  Imperial  Coal  Company, 
which  is  the  only  coal  shipper  on  the  line  of  said  road.  At 
Montour  Junction  said  railroad  connects  with  the  main  line 
of  the  Pittsburgh  &  Lake  Erie  road,  and  upon  all  shipments 
of  coal  from  the  works  of  the  Imperial  Coal  Company  to 
Cleveland  a  through  rate  of  90  cents  per  ton  is  charged  by 
the  three  railroad  companies,  to  wit :  the  Montour  Baikoad 
Company,  the  Pittsburgh  &  Lake  Erie  Baikoad  Company, 
and  the  New  York,  Lake  Erie  &  Western  Bailroad  Company; 
which  is  divided  between  them,  the  sum  of  13^  cents  per  ton 
being  allowed  to  the  Montour  Company.  That  all  the  coal 
mines  in  the  vicinity  of  Pittsburgh  are  in  the  same  district 
and  are  in  direct  competition  with  each  other,  and  that  if  rates 
based  solely  on  distance  were  fixed  and  charged  some  of  said 
mines  situated  within  a  short  distance  of  others,  would  be 
able  by  the  use  of  different  railroads  to  gain  an  advantage 
over  such  other  mines,  although  in  the  same  region.  That 
the  miners  of  coal  who  ship  to  Cleveland  for  lake  shipment 
are  brought  into  direct  competition  with  the  miners  who  ship 
to  Lake  Erie,  at  Toledo,  from  what  is  known  as  the  Hocking 
Valley  region  in  the  State  of  Ohio;  and  to  enable  all  shippers 
in  the  Pittsburgh  region  to  compete  with  the  Hocking  Valley 
shippers  the  only  practicable  method  was  found  to  be  to  fix 
a  uniform  rate  from  the  Pittsburgh  region  so  that  not  only 
as  ])etween  themselves  but  as  competing  with  the  Hocking 
Valley  region  the  coal  shippers  from  the  Pittsburgh  district 
mi<^ht  have  an  equal  and  fair  chance  to  reach  the  market. 

The  material  facts  are  as  follows :  The  Imperial  Coal  Com- 
pany is  a  corporation  organized  under  the  laws  of  Pennsyl- 
vania, and  owns  and  operates  two  extensive  coal  mines  known 
respectively  as  the  Montour  mine  and  the  Cliflf  mine,  located 
on  the  Montour  Railroad  about  eleven  miles  from  its  junction 
with  the  Pittsburgh  <fe  Lake  Erie  Railroad,  twelve  miles  west 
of  Pittsburgh.  The  Montour  Railroad  is  owned  and  operated 
by  the  stockholders  of  the  Imperial  Coal  Company,  and  is 
used  exclusively  by  that  company. 

The  two  mines,  which  are  about  three  miles  apart,  embrace 
about  one  thousand  acres  of  coal  lands,  and  the  whole  prop- 
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ertj,  including  other  lautls,  consists  of  abont  three  thoasani 
two  hundred  acres.     The  entire  investment  is  about  one  r 
lion  dollars,  which  includes  all  the  lands,  upwards  of  tw 
hundred  buildings  (mostly  dwellings),  one  hundred  and  tw 
colte  ovens,  a  large  car  equipment,  locomotives,  and  all  thiugoS 
necessary  for  working  the  mines.     The  capacity  of  the  minesS 
is  considered  to  be  about  fifteen  hundred  tons  a  day. 

The  other  mine  is  located  on  a  road  called  the  PittsburgbJj 
Chartiera  and  Youghiogheny  Railroad,  which  also  connects 
-n'itli  the  Pittsburgh  &  Lake  Erie  Bailrotid  about  six  miles] 
nearer   Pittsburgh   than  the  Montour  road.      The  mine  iflj 
located  about  nine  miles  from  its  junction  with  the  latter  roat 
at  Chartiers.     The  present  capacity  of  this  mine  is  about  five' 
buuilred  tons  a  day,  which  can  be  increased  to  one  tbousanU 
tons  a  day. 

The  distance  from  the  Imperial  coal  mines  on  the  Montoni 
road  to  Cleveland  over  the  Pittsburgli  &  Lake  Erie  road,  is 
about  one  hundred  and  thirty-two  miles  from  the  CUff  mine, 
and  one  hundred  and  thirty-five  miles  from  the  Montour 
mine,  and  the  distance  from  the  mine  on  the  Chartiers  roadj 
is  about  one  hundred  and  thirty-six  miles.  Pittsburgh  ifti 
about  twelve  miles  from  Montour,  so  that  the  distance  irovu 
Pittsburgh  to  Cleveland  is  practically  the  same  as  from  t 
complainant's  mines. 

Coal  from  the  mines  was  formerly  extensively  sold  at  Fitts^JH 
burgh,  Toungstown  and  the  Mahoning  Valley  in  the  vicinity 
of  Youngstowu,  and  at  intermediate  points,  but  since  natural 
gas  has  come  into  general  use  at  those  places  witliin  the  last 
three  or  four  years  the  use  of  coal  has  been  very  generally 
abandoned,  except  at  certain  mills  in  Toungstown,  and  it  is 
sent  fo  Cleveland  and  other  points  on  Lake  Erie  for  sate 
there,  and  from  thence  large  quantities  of  it  are  shipped  oTarJ 
the  lakes  to  various  places. 

The  expense  of  mining  coal  in  the  complainant's  mines  i 
74  cents  a  ton  from  the  first  of  May  to  the  first  of  November  j 
and  79  cents  a  ton  during  the  rest  of  the  year.     The  price  foil 
the  work  of  mining  is  fixed  by  the  minors.     Before  prin 
were  so  fixed  the  cost  was  from  5  to  10  cents  per  ton  less  mXm 
the  complainant's  mines.     This  sum  covers  only  the  pricij 
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l)aicl  the  miners  for  their  work.  In  addition  to  this  there  is 
a  considerable  expense  for  what  is  called  dead  work,  which 
embraces  opening  of  mines,  cost  of  props,  laying  roadways, 
hauling  coal,  and  everything  else  necessary  to  get  the  coal  to 
the  cars.  This  dead  work  usually  amounts  to  about  30  cents 
a  ton.  In  complainant's  mines,  and  most  of  the  other  mines, 
the  miners  are  paid  by  the  ton.  In  a  few  mines  they  are 
paid  by  the  bushel,  there  being  26J  bushels  in  a  ton ;  but 
the  aggregate  price  amounts  to  about  the  same  sum.  In  one 
mine  only  two  cents  a  bushel,  or  52  cents  a  ton,  is  paid. 

The  rate  for  the  transportation  of  coal  from  complainant's 
mines  to  Cleveland  and  other  lake  ports  is  90  cents  per  ton, 
which  has  been  the  uniform  charge  since  April  1st,  1887. 
Out  of  this  rate  13^  cents  per  ton  was  allowed  and  paid  to 
the  Montour  road  for  the  haul  over  that  road  to  the  junction 
with  the  Pittsburgh  <fe  Lake  Erie  road,  until  July  7th,  1888, 
when  the  allowance  to  the  Montour  road  was  increased  to 
16.65  cents  per  ton,  and  the  same  increased  sum  was  allowed 
to  other  mines  correspondingly  situated  on  other  branch 
roads. 

For  the  purpose  of  coal  transportation  to  the  lakes  the  rate 
is  grouped  for  an  extensive  district  called  the  Pittsburgh  dis- 
trict, including  a  radius  of  forty  miles  around  Pittsburgh,  and 
embracing  territorially  the  counties  of  Allegheny,  Beaver  and 
portions  of  the  counties  of  Washington,  Westmoreland  and 
Butler,  and  taking  in  small  portions  of  West  Virginia  and 
Ohio.  The  complainants  are  located  near  the  center  of  the 
district.  The  district  contains  a  very  large  number  of  mines 
owned  and  worked  by  different  proprietors,  and  although  the 
coal  is  all  bituminous  and  of  the  same  general  character  there 
are  some  differences  in  its  quality  in  different  portions  of  the 
district,  and  differences  in  the  character  of  the  mines,  that 
affect  more  or  less  the  market  price  of  the  coal  and  the  cost 
of  production. 

Coal  exists  very  abundantly  in  nearly  the  whole  district, 
and  in  many  instances  the  mines  are  near  each  other.  From 
the  center  of  the  district  at  Pittsburgh  the  coal  veins  become 
thinner  going  westward  toward  the  lakes,  and  thicker  going 
south  and  east  from   Pittsburgh.     At  complainant's  mineSi 


624  INTERSTATE  COMMERCE   COMMISSION   BEPOBTS, 

about  twelve  miles  west  of  Pittsburgh,  the  veins  are  about  3J 
to  4  feet  in  thickness,  while  at  distances  of  thirty  to  fortj 
miles  east  and  southeast  of  Pittsburgh,  whdre  some  of  the 
mines  in  the  group  are  located,  the  veins  are  6  feet  and  7  feet 
in  thickness,  and  in  some  other  places  8  or  9  feet  in  thickness. 
The  tliickness  of  the  vein,  other  things  being  equal,  is  of 
material  importance  to  the  value  of  the  mine  and  the  cost  of 
production.  A  vein  4  feet  in  thickness  will  yield  about  four 
thousand  tons  of  coal  to  the  acre  ;  a  vein  5  feet  in  thickness 
will  yield  about  one-third  more  than  that  amount,  and  a  vein 
8  feet  in  thickness  will  yield  more  than  double  the  amount  of 
a  vein  4  feet  in  thickness. 

On  the  other  hand  the  mines  west  and  northwest  of  Pitts- 
burgh, containing  the  thinner  veins  of  coal,  have  certain 
advantages  which  counterbalance  to  a  considerable  extent,  if 
not  entirely,  the  thicker  veins.  They  are  what  are  known  as 
drift  mines,  and  are  worked  horizontally  at  a  saving  of  expense 
for  machinery,  labor  and  mining  appliances.  The  mines 
south  and  east  of  Pittsburgh,  containing  the  thicker  veins  of 
coal,  are  known  as  shaft  mines,  and  other  items  of  expense 
are  necessary  in  working  these  mines  that  are  not  require<l 
in  the  drift  mines.      Taking  the  mines  of  the  Port   Roval 

a/ 

Company  as  an  illustration  it  is  shown  that  the  shaft  in  this 
mine  is  200  feet  deep,  and  machinery  is  required  for  hoisting 
the  coal  and  water,  thp  roof  is  more  expensive  to  maintain, 
more  and  larger  props  are  necessary,  fans  operated  by  steam 
are  used,  a,lso  Bridis  cloth  to  clear  up  veins  in  the  entries  and 
carry  air  in  and  take  gas  out,  also  safety  lamps  on  account  of 
fire  damp.     Several  pumps  are  required  not  needed  in  the 
drift  mines.     Considerable  more  labor  is  employed,  such  as 
additional  fire  bosses,  cagers,  and  assistants  to  both,  and  men 
to  work  the  hoisting  machinery  and  pumps.     The  veins  of 
coal  also  dip  in  diiTerent  directions,  so  that  mules  can  not  be 
used  in  hauling  it.     The  vein  in  this  mine  is  from  6  feet  to  7^ 
feet  thick,  but  from  1^  to  2  feet  at  the  bottom  of  the  mine  is 
inferior  coal  of  which  only  a  part  is  sent  out,  and  the  balance 
not  used,  leaving  5  feet  of  valuable  coal.     It  is  shown  that 
the  additional  cost  of  working  this  mine  over  the  Imperial 
mine  is  $43.85  per  day  for  labor. 
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The  evidence  does  not  show  whether  all  the  shaft  mines 
require  the  same  additional  expense  as  the  Port  Royal  mine, 
although  the  proof  is  to  the  effect  that  the  cost  in  all  the 
mines,  with  the  exception  of  three  or  four,  is  substantially 
the  same. 

The  testimony  shows  that  the  selling  price  of  coal  at  the 
Inkos  is  fixed  by  an  understanding  or  combination  among 
the  various  operators,  to  which  nearly  all  of  them  are  par- 
ties. 

The  price  of  coal  lands  enters  to  a  considerable  extent  into 
the  general  cost  of  production,  and  much  diversity  of  price 
was  shown  to  exist.  This  diversity  was  caused  principally 
by  the  distance  of  the  lands  from  the  lines  of  railroad,  and 
l)y  the  thickness  or  thinness  of  the  veins  of  coal.  As  a  gen- 
eral rule  the  ])rice  of  the  lands  containing  the  thinner  veins  of 
eoal  is  considerably  less  than  for  that  containing  the  thicker 
veins,  and  the  distance  from  the  line  of  railroad  to  which  the 
eo;d  has  to  be  taken  largtdy  affects  the  price.  In  the  locality 
where  the  complainant's  mines  are  situated  the  average  price, 
as  nearly  as  can  be  gathered  from  the  testimony,  is  from  $100 
to  J?ir)0  per  acre,  while  in  the  Youghiogheny  region,  where 
the  mines  are  served  by  the  Baltimore  &  Ohio  road,  and 
where  the  tliicker  veins  exist,  the  average  price  is  in  the 
nei^liborhood  of  $300  an  acre.  The  testimony  is  too  indefi- 
nite,  however,  to  give  the  average  cost  of  the  different  coal 
lands  with  any  degree  of  exactness. 

The  capacity  and  the  actual  out-put  of  the  various  mines 
also  vary  very  largely.  The  testimony  generally  shows  that 
all  of  the  mines  have  producing  capacity  considerably  beyond 
tlie  actual  out-put.  This  applies  to  the  mines  in  all  the  dif- 
ferent portions  of  the  district. 

(;oal  from  the  complainant's  mines  is  transported  over  the 
following  lines  of  railroad  :  Over  the  Montour  road  11  miles 
to  its  junction  with  the  Pittsburgh  &  Lake  Erie  road ;  thenoe 
over  the  latter  56  miles  to  Youngstown;  and  thence  over  the 
New  York,  Pennsylvania  &  Ohio  road,  operated  by  the  New 
York,  Lake  Erie  &  Western,  68  miles  to  Cleveland ;  the 
whole  distance  being  135  miles,  and  the  distance  over  the 
defendant  roads  124  miles. 


flCC'  INTERSTATE   rOMHERfE   fOMMISRlOS   BEPOETS. 


At  Pittaburgli  tlia  Pittsburgh  &  Luko  Erie  roatl  connects 
with  the  Pittsbiu'gb,  McKeoMimrt  &  Youghiogheny  railroaj;!, 
over  which  coal  ia  triinnporteil  from  many  mines  iii  the 
grouped  (Uetrict  Houtb  antl  east  of  Pittsburgh  to  Pittsburgh, 
uiid  then  over  the  line  of  the  Pittsburgh  &  Lake  Erie  ami 
the  New  York,  Pennsylvania  &  Ohio  to  Cleveland. 

Thu  distitncea  of  the  various  mines  in  this  portion  of  the 
district  vary.  The  longest  distance  is  43  miles  from  Pitts- 
burgh, and  the  whole  distance  from  the  most  remote  mine  to 
Cleveland  178  mUes,  or  about  H  miles  further  than  the  eom- 
plainaut'a  mines.  The  Pittsburgh,  McKeesport  &  yough- 
iogheny road  is  under  lease  to  and  operated  by  Ihe  Pittsburgh 
&  Lake  Erie  Company,  at  a  fixed  annuid  reutal  without 
regard  to  earnings,  and  all  the  earnings  go  into  the  treasury 
of  the  Pittsburgh  «  Lake  Erie  Company.  The  propcuijoa 
of  the  eoal  rate  of  90  cents  a  ton  alloted  to  the  Piitshui^h, 
MeKeesport  &  Youghiogheny  road  is  2o  cents  a  ton. 

The  proportion  of  the  same  rate  alloted  to  tbo  Pittsburgh 
&  Lake  Erie  Company  for  the  coal  originating  on  the  Pitta- 
bnrgh,  McKeefiport  &  Youghiogheny  road  is  32.5  cents  * 
ton,  and  the  same  amount  to  the  New  York,  Lake  ^nm 
"Western  Company  as  the  lessee  of  the  New  York,  Pen: 
vania  &  Ohio  Company. 

Coal  is  shipped  from  twenty-fonr   different   mim 
grouped  district  over  the  lines  of  the  defendant  roatls  to  I 
two  lake  ports  of  Ashtabula  Harbor  and  Cleveland.     Tha 
mines  are  located  as  follows :  On  the  Montour  road  the  c 
plainiint's  two  mines,  respectively  132  miles  and  135  miH 
from  Cleveland;  on  the  Saw  Mill  Run  Railroad  two  raiq 
135  miles  from   Cleveland;  on  the  Pittsburgh,  ChartiersJ 
Yonghioghony  Railroad  ten  mines,  varying  from  138  milei 
145  miles  from  Cleveland;  and  on  the  Pittsbnrgh,  McKe< 
port  &  Youghiogheny  Railroad  ten  mines,  varying  from  1 
to  178  miles  from  Cleveland, 

'There  are  other  competing  lines  of  road  largely  e 
in  carrying  coal  to  the  lake  ports  from  the  same  district,  i 
rttany  of  the  mines  that  use  these  competing  lines  are  ofl 
short   distances   apiirt.     Several  are  only  from  four  to  I 
juiles  from  complainaut's. 
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The  Baltimore  &  Ohio  Railroad,  by  its  own  road  and  its 
connections,  the  Pittsburgh  &  Western  Railroad  and  the 
Pittsburgh,  Cleveland  <fe  Toledo  Railroad,  carries  coal  from 
twenty -two  mines,  seven  on  the  Wheeling  &  Pittsburgh  Divis- 
ion, and  fifteen  on  the  Pittsburgh  Division,  to  the  two  lake 
pcn-ts  of  Fairport  and  Cleveland,  the  distances  carried  vary- 
ing from  178  miles  to  211  miles.  The  most  distant  mines  in 
the  Youghiogheny  region  are  reached  by  this  road. 

The  system  of  roads  operated  by  the  Pennsylvania  Com- 
pany carries  coal  from  -twenty-seven  mines  in  the  district  to 
tlio  three  lake  ports  of  Erie,  Ashtabula  Harbor  and  Cleve- 
land, both  v/'a  Pittsburgh  and  via  Steubcnville,  Ohio,  the 
distances  via  Pittsburgh  to  Cleveland  varying  from  157  to 
175  miles.  Of  these  mines  eighteen  are  on  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Division,  or  Pan  Handle  road,  and 
nine  on  the  Chartiers  Division. 

Coal  is  also  taken  to  the  lakes  over  the  Allegheny  Valley 
Railroad. 

All  these  lines  carry  at  the  same  rate  of  90  cents  per  ton, 
and  the  coal  is  all  in  competition  at  the  lake.  Coal  is  also 
taken  to  Buffalo  at  the  same  rate. 

The  rate  for  coal  transportation  over  the  lakes  is  likewise 
grouped  at  all  the  points  of  shipment  from  Buffalo  to  Toledo. 

The  coal  from  the  Pittsburgh  district  is  all  in  direct  and 
sharp  competition  with  the  coal  of  the  same  general  cliarac- 
tt^r,  but  somewhat  inferior  quality,  from  the  Hoekini^j  Valley 
mines  in  Ohio.  The  Hocking  Valley  district  is  smaller  than 
t\u)  Pittsburgh  district,  and  the  distance  to  the  lake  points  to 
wliich  the  coal  is  shipped — Sandusky  and  Toledo — varies 
Irom  160  miles  to  200  miles,  according  to  the  location  of  the 
mines.  The  rate  charged  for  the  transportation  of  the  coal 
is  85  cents  a  ton,  and  is  grouped  for  the  district.  Tlie  amount 
or  coal  shipped  to  Lake  Erie  from  tlie  Hockitig  Valley  dis- 
trict was  not  accurately  given,  but  was  stated  in  general 
terms  to  be  al)()ut  two-thirds  the  quantity  shipped  from  the' 
Pittsl)urgh  district.  The  respective  amounts  for  the  past 
year  wcr(3  given  at  638,000  tons  from  the  Hocking  Valley  di^ 
trict,  and  1,000,000  tons  from  the  Pittsburgh  district. 
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Testimony  was  given  for  the  purpose  of  showing  tliat  the' 
group  rate  of  90  cents  a  ton  was  fixed  by  the  cousent  of  the 
several  producers  of  the  Pittsburgh  district  at  couferences 
held  with  officials  of  the  railroad  linos  in  the  early  part  of 
March,  1888,  and  that  the  purpose  was  to  secure  equality  of 
competition  with  the  Hocking  Valley  coal  at  the  lake  ports, 
A  majority  of  the  coal  operators  examined  as  witnesses  tea-- 
titled  that  the  uniform  rate  for  the  gi'ouped  district 
they  understood  it,  assented  to  by  all  the  operators  or  th( 
representatives,  and  was  satisfactory.  Others,  however,  den; 
that  such  was  the  case,  and  claim  that  the  conferences  had' 
in  view  relatively  equal  rates  between  the  Hocking  Valley 
coal  and  the  Pittsburgh  coal.  The  question  of  consent  to 
the  rate  is  not,  therefore,  »o  satisfactorily  proven  tliat  it  can 
properly  be  found  as  a  fact  in  the  case.  As  the  general  result 
of  these  conferences,  however,  the  90-cent  rate  from  the 
Pittsburgh  district,  which  had  then  been  in  existence  nearl; 
a  year,  was  continued,  and  the  Hocking  Valley  rate 
established  at  85  cents  a  ton. 

The  mines  in  competition  ivith  complainants,  and  Thich 
ifl  claimed  are  worked  at  materially  loss  expense  than  theirs 
— although  the  claim  is  disputed  by  the  testimony  and  the 
fact  does  not  clearly  appear — are  the  Eureka,  the  Waverly, 
the  Port  Royal  and  the  Ohio  &  Pennsylvania  mines,  located 
on  the  Baltimore  A;  Ohio  road  and  which  ship  by  that  line. 
Tlie  defendant  roads  are  not  responsible  for  the  competition 
of  those  mines.  The  only  mine  on  the  line  operated  by  the 
defendants  clearly  shown  to  be  worked  at  less  cost  than  the 
complainant's  mines  is  the  Bainbow  or  Wliitaett  mine,  located 
about  43  miles  Boutheast  of  Pittsburgh,  The  mining  cost  of 
this  mine,  exclusive  of  dead  work,  is  63  cents  a  ton.  The 
t"Btimony  is  that  very  little  coal  is  shipped  to  the  lakes  from 
this  mine,  the  output  being  mainly  sold  to  railroads  and  to 
mills  at  Toungstown  and  in  the  Mahoning  Valley  in  the 
vicinity  of  Toungstown.  Tlie  sales  at  Toungstown  are  mosU^ 
of  nut  coal  and  slack. 

In  the  three   principal  shipping  months  of  August, 
tember  and  October,   1887,  only  19   car-loads  were  shipped 
from  this  mine  to  the  lakes,  and  none  were  shipped  io  the 
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<;orresponding  months  of  1886  or  1888.  The  shipments  fiom 
the  complainant's  mines  for  the  same  period  were  828  cars 
in  1887,  and  1,044  cars  in  1888.  The  shipments  from  the 
Whitsett  mine  to  miscellaneous  points  beyond  Youngstown 
by  the  defendant  roads  were  25  cars  in  1887,  and  none  in 
1888.  The  shipments  of  complainant  to  the  like  points  dur- 
ing the  same  months  were  31  cars  in  1887  and  300  in  1888. 
The  shipments  to  Youngstown  and  local  points  on  the  Pitts- 
burgh tfe  Lake  Erie  road  from  the  Whitsett  mine  by  that  road 
were  287  cars  in  1887  and  360  in  1888.  The  corresponding 
shipments  from  the  complainant's  mines  were  1,142  cars  in 
1887  and  1,101  in  1888.  The  complainant's  shipments  in 
these  statements  are  only  given  from  the  two  mines  on  the 
Montour  Railroad. 

The  extent  of  the  competition  in  transportation  of  coal 
from  the  district  to  the  lake  ports  and  points  within  a  forty- 
mile  radius  of  Pittsburgh  by  lines  of  road  other  than  the 
defendants'  is  shown  by  the  shipments  of  the  months  of 
Aui^ust,  September  and  October,  1888,  which  were  as  follows : 
By  the  Baltimore  &  Ohio  Railroad  to  lake  ports,  3,737  cars* 
and  to  points  within  group,  1,429  cars;  by  the  Allegheny 
Valley  Railroad,  Pennsylvania  Railroad,  Pittsburgh,  Virginia 
S:  Charleston  Railroad,  and  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway,  and  Chartiers  Railway  to  lake  ports,  362,244 
tons ;  to  points  within  group,  161,842  tons. 

Prior  to  April,  1887,  the  equality  of  rates  from  the  mines 
in  the  present  grouped  district  was  practically  the  same  as 
sineetlijit  date,  rebates  having  been  allowed  for  that  purpose. 
(Trouj)  rates  for  the  Pittsburgh  district,  and  api)lying  to  con- 
siderable portions  of  it  where  like  business  is  done,  are  also 
made  by  the  Pittsburgh  &  Lake  Erie  road  and  the  other  roads 
that  serve  the  district,  on  iron  ore,  limestone,  pig  iron,  stone, 
and  lieavy  traffic  generally,  such  as  iron  manufactures.  They 
also  in-evail  extensively  over  the  Western  and  Middle  States, 
and  a]iply  to  class  rates  as  well  as  to  commodity  rates. 
Return  freit^ht  for  the  coal  cars,  consisting  principally  of 
iron  ore  and  limestone,  is  carried  by  the  defendants  to  Pitts-r 
burtrh  and  bevond  to  the  extent  of  loads  for  about  two-thirds 
of  the  cars.     Cars  intended   for  compl^ant's  mines  take 
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a  Pittsl.mgh  and  then  ^o  back  to  thOi 


their  return  civrgoi 
nuDes. 

The  questiou  of  the  lawfulness  of  a  uniform  or  group  rate 
ou  coal  for  the  territory  embraced  in  tlie  Pittslmrj^h  <listrict 
does  not  involve  the  reasonableness  of  the  charge  from  the 
complainant's  mines  for  the  services  performed,  uor  does  it 
present  a  conflict  between  the  interests  of  the  carriers  and 
of  the  shippers.     The  rute  is  not  cltumed  to  be  unreasonable 
iu  itself  for  the  mines  which  are  nearest  the  lake  ports.     The 
rate  per  ton  per  mile  for  the  eomplainaufs  mines,  a  diutuiiee 
of  135  miles,  is  fi.tili  mills,  and  from  Montour  junction,  i 
July  7,  1888,  5.92  mills.     From  the  most  remote  miues  i 
the  lines  of  the  defendants,  a  distance  of  178  miles,  the  rat 
per  ton  per  mile  is  5,05  mills.     If  the  tonnage  should  remuj 
the  same  the  carriers  would  be  benefited  hy  increased  rate 
in   proportion  to  distance  from  the  other  mines  to  the  oora 
mou  destination.     In  this  view  the  interests  of  the  carr 
would  be  in  harmony  with  those  of  the   complainants, 
however,  increased  rates  basoil  on  distance  should  material 
diminish  the  tonnage,  as   might   he  the   case,  the   caiTJQi 
would  lose  revenue  unless  the  complaimints  and  the  minet 
their  immediate  vicinity  necessarily  entitled  to  the  same  rata 
could  fully  meet  the  market  demand  for  the  kind  of  eonl  th« 
produce.     This,  however,  is   not   claimed,  and   is  not  i 
ported  by  evidence.     A  demand  for  coal  in  excess  of  the  oQJ 
put   of  the   locality   in  which   complainants   operate  wuulip 
doubtless  invite  shipments  at  higher  rates  from  more  distsi 
mines,  with  the  probable,  if  not  necessary,  effect  of  increasec   , 
price  iu  the  eouimon  markets  to  the  extent  of  the  add'itu^ual 
charge.     Shipments  from  mines  chained  higher  rates  wouSt^ 
be  problematical,  however,  for  the  reason  that  the  saiue  mar-  '^ 
kets  are  reached  from  numerous  other  large  coal   distriol 
served  by  other  lines  of  road.     How  inuch  of  the  large  c 
business  done  by  the  defendant  roads  is  due  to  the  groi 
rate  may  not  be  easy  to  determine,  but  it  is  highly  probabjl 
that  the  rate  secures  a  large,  if  not  tlie  greater,  proport 
of  the  traffic.     The  effect  upon  the  carriora  of  advanced  rat 
to  different  mines  or  groups  of  mines   more  distant  than  t 
complainant's  cannot  be  known  with  certainty,  and  most  ] 
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mostly  conjectural.  It  is  not,  tlierefore,  so  niaaifeRtlj  impor- 
tant as  to  make  the  cun'iers'  interests  a  materia!  tileaiont  of 
the  question,  as  in  some  cases  when  a  canier  must  accept  ^ 
certain  rate  or  lose  tlie  buBiness. 

The  question  uf  tht;  lawfulness  or  relative  reasoubleuess  of 
the  uniform  rate  to  tho  extent  to  which  it  is  applied,  is  to  be 
determined  apart  from  tbe  interests  of  the  carriere,  and  with 
regard  to  the  rights  and  iuterest«  of  tbe  coal  producers  in  the 
territory,  in  viuw  of  the  conditions  of  the  business  disclosed 
by  the  testimony.  The  earriera  are  the  common  servants  of 
all  the  producers  and  shippers  of  the  coal,  aud  are  bound  to 
serve  them  all  reasonably  aud  without  unjust  discrimination 
or  uudue  prejudice  ;  but  it  is  not  tbe  duty  of  carriers  to  dis- 
regard distance  or  natural  disadvantages  of  location,  and 
equalize  access  to  markets  for  all  engaged  in  a  common  busi- 
ue«s  though  differently  situated.  It  may,  however,  be  law- 
ful aud  be  supported  by  just  public  considerations,  for 
carriers  to  give  equal  access  to  markets  to  localities  of  dis- 
similar distances,  and  it  may  involve  no  material  difference 
in  expense  to  the  carrier.  No  prodncor  or  shipper  has  ao 
exclusive  right  to  supply  a  market,  and  the  interests  of  con- 
sumers and  of  the  general  public  may  justify  enrriera  ia 
eulart,'iug  the  field  from  which  tbe  demand  for  a  comraoditj 
maybe  snpjilied  on  terms  of  equality  for  transportation. 
That  is  only  a  recognition  of  the  principle  that,  the  general 
interests  are  jiaramount  to  individual  or  local  interests, 

In  otiier  cases  it  maybe  unreasonable  and  therefore  nnlaw- 
ful,  to  give  equal  rates  to  diversely  situated  localities  where 
a  deuiiiud  dots  not  exist  for  a  larger  snpply,  aud  where  con- 
ditions intirvine  that  give  an  undue  preference  or  advantage 
to  the  less  fiivorably  situated  localities. 

In  all  such  cases,  therefore,  the  question  whether  a  favor- 
ably situalcil  locality  is  nnjustly  discriminated  against  by  a. 
grouped  late,  or  an  undue  preference  or  advantage  given  t©- 
the  less  fnvoriibly  situated  locality,  is  principally  one  of  fa<^ 
and  not  snldy  of  law. 

TheEii-lisli  n.iihvayand  Canal  Traffic  Art  of  ISoi  eoa- 
tains  subrthintliiliy  the  same  provision  on  this  sultject  tin  otir 
statute.      Under   the   Eugliish   Act   thu   Commissioners   lUid 
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Courts,  after  sunie  hi;sitatioii,  considered  questions  of  tlu 
oliaractor  as  tpiestious  of  fact,  to  ho  ttuteriuined  oa  tbo  svmI 
dence  in  each  L-ase,  and  lield  that  gi'uu;)iug  rates  was  not 
unlawtul  utileiis  us  a  uiatter  of  fact  the  <.i)'ect  was  to  afford  aw 
undue  prefereuiie.     This  rule,  wliich   has  its  foundation  ^m_ 
reason,  nud  is  in  the  iutuiest  of  thi-  pulilic,  hue  been  repeat-Tl 
edlj  recognized  by  this  CommisBJou,  and  was  applied  in  tlio  J 
case  of  tlie  luilk  traffic,  where  tlit'  group  covered  au  extent  of  ■ 
territory  greatly  in  excess  of  the  district  iu  question,    i/oin 
V.  M  K,  L.  K  tt-  W.  II.  li.  Co.  ami  utUts,  2  Int.  Com.  Com 
Eep.,  272. 

The  new  English  Railway  and  Canal  Traffic  Act,  which  tool 
effect  August  10,  1888,  and  was  framed  with  extraordiuai 
care,  and  with  all  the  lights  of  half  a  century's  experience  i 
railway  regulation,  makes  specific  provision  for  groupii^ 
rates  in  conformity  with  tbe  rule  that  had  been  acted  o 
the  Commissiouers  and  Courts.    The  enactment  is  as  followsj 

"29. — (1)  Notwithstanding  any  provision  in  any  general  « 
opecial  Act,  it  shall  be  lawful  for  any  railway  company,  foi 
the  purpose  of  fixing  the  rates  to  be  charged  for  the  carriage 
of  merchandise  to  and  from  any  place  on  their  railway, 
group  together  any  number  of  places  in  the  same  ditttriol 
situated  at  various  distances  from  any  point  of  destinatiouil 
or  departure  of  merchandise,  and  to  chaise  a  uniform  rate  ora^ 
uniform  rates  of  cairiage  for  merchandise  to  and  from  s 
places  comprised  in  the  group  from  and  to  any  point  of  del 
tination  or  departure. 

"(2)  Provided  that  the  distances  shall  not  be  unreasoOi 
able,  and  that  the  group  rates  charged  and  the  places  grnupe^ 
together  sliall  not  be  such  as  to  create  an  undue  preference 

"  (3)  Where  any  group  rate  exists  or  is  proposed,  aud  i 
-any  case  where  there  is  a  doubt  whether  any  ratca  charge^ 
or  proposed  to  be  charged  by  a  railway  company  may  not  t 
a  contravention  of  section  two  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  any  Acta  amending  the  same,  the  rail- 
way company  may,  upon  giving  notice  in  the  prescribed  man- 
ner, apply  to  the  Commissioners,  and  the  Commi 
may,  after  hearing  the  parties  interested  and  auy  of  t 
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authoritieb  mentioned  in  section  seven  of  tbis  Act,  determiiSd 
whether  such  group  rate  or  any  rate  charged  or  proposed  to 
be  charged  as  aforesaid,  does  or  does  not  create  an  undue 
preference.  Any  persons  aggrieved,  and  any  of  the  authori- 
ties  mentioned  in  section  seven  of  this  Act,  may,  at  any  time 
after  the  making  of  any  order  under  this  section,  apply  to 
the  Commissioners  to  vary  or  rescind  the  order,  and  the  Com- 
missioners, after  hearing  all  (drties  who  are  interested,  may 
make  an  order  accordingly." 

These  provisions  are  evidently  just,  and  the  exercise  of  the 
right  to  group  is  well  guarded.  Grouping  had  been  found  to 
be  one  of  the  necessities  of  railway  masagement  for  the  con- 
venience of  the  traffic  and  the  benefit  of  the  public,  and  the 
statute  recognizos  its  propriety  and  makes  provision  for  its 
reasonable  regulation.  The  railways  of  the  United  States 
have  very  often  applied  the  grouping  method,  especially  in 
the  eastern,  middle  and  western  States,  and  if  the  limitations 
prescribed  by  the  English  Act  are  observed  the  method  is 
not  unlaw^ful. 

In  central  and  eastern  Pennsylvania,  where  anthracite  coal 
is  produced,  the  rates  to  eastern  and  western  markets  are 
grouped  for  the  diflferent  districts  from  which  the  coal  is 
taken,  although  differences  in  the  cost  of  production  fi'om  dif- 
ferent mines  in  the  same  district  exist.  Large  coal  districts 
in  Illinois  and  otlier  western  States  are  also  grouped.  The 
entire  Hocking  Valley  district  in  Ohio  is  grouped.  Bates  on 
grain,  flour  and  otlier  products  are  also  extensively  grouped. 
In  the  Delaware  peninsula,  comprising  parts  of  Maryland 
and  Virginia,  rates  on  grain  are  grouped,  but  not  on  fruits, 
vegetables  and  other  things.  In  that  territory  all  the  lines  of 
railroad  are  subject  to  one  control,  and  the  regulation  of  rates 
is  a  muck  simpler  matter  than  where,  as  in  most  other  places, 
there  are  several  competing  roads  and  no  one  road  has  power 
to  control  the  business  conditions,  but  a  common  understand- 
ing  upon  which  all  can  act  becomes  an  apparent  necessity  of 
tlie  situation. 

In  this  case  the  grouped  district  comprises  a  radius  of  forty 
miles  arouiul  Pittsburgh.  It  is  probably  one  of  the  largest 
in  the  United  States.     The  reasons  assigned  for  the  common 
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rate  are  that  the  district  embraces  contiguotis  beds  of  coal  of 
Hubstiintiallj  the  stime  (.■hiiruL'ter,  though  Jitiuring  suniowhut 
in  quality,  some  being  better  tor  gas  ami  some  for  steam  par-' 
poBes  and  some  a  little  softer  than  others,  that  the  cost  i 
production  i»  about  Ihif  same  throughout  the  distiict,  the  di£>^ 
fert-uue  iu  thiukuesa  of  veins  beiug  equalized  by  the  lui^er 
expemlitiire  rpijuired   for  working   the  shaft  uiiiies   in   the 
thiuker  veins  iu  the  southeaatero  and  eastern  portious  of  the 
district,  than  fur  the  drift  mines  containing  the  thinner  veins 
west  of  IMltsbiii^U,  and  by  the  higher  cost  per  acre  of  the 
coal  lands  containing  the  thicker  veins ;  and  that  all  the  coal 
goes  to  a  common  m)^rket  at  the  Lake,  and  is,  therbfore,  com 
petitive.     It  is  further  urged  that  besides  being  competitiv| 
with  each  other,  the  mines  of  this  district  are  all  in  competi- 
tion with  Hoi;kiug  Valley  coal  and  coal  from  otlier  districts, 
and  that  a  uniform  rate  beanng  just  relation  to  the  Hockiug 
Valley  rate  is  necessary  to  meet  this  competition,     The  coai- 
petitiou  of  the  various  railroad  lines  engaged  iu  tilt 
portation  of  the  coal  is  set  forth  as  another  and  importa 
reason. 

On  the  other  hand,  while  it  is  conceded  that  two  or  more 
groups  of  Hmidler  dimensions  founded  on  the  size  of  the  cool 
veins  would  be  reasonable,  it  is  claimed  by  the  complainants^  ■ 
and  on  behalf  of  mines  similarly  situated,  that  the  presei^ 
grottp  is  uni-ensonablc  uu  account  of  its  extent,  and  the  (I 
fereuce  iu  the  thickness  of  the  coal  veins  west  anil  east  I 
Pittsburgh,  aud  that  for  these  reasons  an  undue  preference  M 
given  to  tlie  more  distant  mines  southeast  and  oast  of  Pitt 
burgh.    -The  injurious  consequences  are  said  to  be  stimulated 
production  in  the  distant  mines,  hii^ely  increased  shipments, 
with  ability  to  sell  at  lower  prices  on  account  of  leas  coat  of 
mining,  diminution  of  productiou  and  »des  by  the  ueaM 
mines,  depression  of  prices  and  actual  suspension  of  opei 
tions  in  some  mines. 

These  result.'t  are  atliibuted  to  the  uniform  rate  oa  \ 
principal,  if  not  the  sole  cause,  and  if  it  were  clear  that  sni 
consequences  are  produced,  the  rate  would  contravene  ( 
limitations  under  which  a  grouping  system  can  be  sustained. 

It  is  not  necessary  to  consider  in  detail  the  various  reasons 
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viged  for  and  against  the  gioop  rate  for  this  district.  A  few- 
general  CO  u  side  rati  oils  will  be  sufficient  for  the  purposes  of 
the  case.  It  is  to  be  observed  that  a  singular  aud,  perliaps, 
anomaluus  condition  exists  in  respec-t  to  the  productiun, 
transportation  and  sale  of  coal  from  this  district.  The  cost 
in  each  of  these  instances  is  fixed  by  vombinutions,  and  indi- 
vidual freedom  of  action  by  the  produtrers,  each  dealing  inde- 
pendently and  making  the  bent  terms  he  can  for  himself,  ia 
subjuL-t  to  other  controlling  influences.  The  laborers  in  tho 
mines  fis  theii-  own  compensation,  and  the  operators  are 
obliged,  or,  at  least,  deem  it  for  their  interests,  to  comply,  to 
escape  the  risks  and  loss  of  suspension  of  work.  The  selling 
price  at  the  Lake  ports  and  other  principal  points  is  tixed  by 
agreement  among  the  producers,  presumably  for  their  own 
protection  and  to  avoid  ruinous  competition.  The  rate  is 
fixed  by  arrangements  among  the  various  competing  railroad 
lines  engaged  in  the  traffic  fi'om  this  and  other  districts, 
ostensibly  in  the  interests  of  the  numerous  competing  pro- 
ducers, but  also  with  a  prudent  regard  to  their  own  interests. 
All  these  circumstances  have  a  more  or  Uss  importnnl  buar- 
ing  npon  the  value  of  mining  investments.  The  profits  of  the 
business  are  dependent  on  the  coat  of  mining,  the  cost  of 
tran8portatii">n,  and  tlie  selling  price.  The  ami>unt  of  pro- 
duction, whidi  is  a  material  element  in  the  value  of  the 
inveHtnieut,  if  a  proht  is  reaUzed  at  all,  is  also  affected  by  the 
samo  circumstances.  If  sales  are  governed  by  a  combina- 
tion some  apportionment  of  quantities  is  necessarily 
involved. 

The  rate,  thongh  a  factor  of  material  importance,  is  only 
one  of  the  factors  cuteriog  into  the  remunerative  value  of  the 
mining  investments.  It  is  the  only  one,  however,  of  which 
the  Commission  has  cognizance.  Over  the  others  thd  Cum- 
missiou  has  no  jurisdiction,  but  whatever  responsibility  may 
belong  to  thom  can  not  be  imputed  to  rates. 

In  making  rates  the  cost  of  the  service  is  an  element,  but 
not  the  only  one  or  the  most  important.  In  this  case  the  rate 
per  ton  per  mile  ot  0§  mills,  is  not,  of  itself,  an  unreasonable 
one  for  the  tairiers  to  charge,  nor  for  the  complaiuante  to 
pay.     It  presumably  affords  a  fair  margin  of  profit  for  the 
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carriers.  The  rate  from  the  most  distant  mine  od  the  defen 
ant's  system  of  5  1-20  mills  per  ton  per  mile,  is  less  n 
ative  to  the  carriers  and  more  favorable  to  the  shippers, 
it  is  not  claimed  to  entail  any  lose  on  the  earners.  It  proV 
ably  leaves  some  profit  and  ia  therefore  not  a  burden  but  i 
help  to  the  transportation  from  the  nearer  mines.  If  these 
carriers  had  no  coal  transportation  except  from  the  miueit 
west  of  Pittsburgh,  it  is  probable  that  the  volniue  of  tr.lffic 
would  be  so  much  reduced  that  a  higher  rate  mif^ht  bo  ti 
sary.  And  if  thn  carriers  were  not  able  to  obtain  return  loaiiv] 
of  ore  from  the  Lake  porta,  it  is  doubtful  whether  the  s 
could  be  performed  at  existing  rates, 

The  value  of  the  service  is  generally  regarded  as  the  t 
importaut  factor  in  fixing  rates.  It  furnishes  tlieoretioi 
at  least,  a  foumlation  for  an  equitable  apportionment  ) 
takes  into  account  ail  interests,  those  of  the  carriers,  the  ow 
ers  of  the  property  carried,  and  the  public,  as  well  as  1 
dissimilarities  of  merchandise.  But  unless  a  liberal  sense  ^ 
given  to  value  of  service,  a  group  rate  covering  an  extendi 
district  is  affected  by  other  consideratiouH  that  materialf 
modify  the  principle.  The  value  of  the  service  to  a  shipper 
in  a  general  sense  is  the  ability  to  reach  a  market  and  make 
his  commodity  a  subject  of  commerce.  In  this  sense  the 
service  is  more  valualile  to  a  man  who  tr-insports  a  tlioufian^ 
miles  than  to  a  man  who  transports  a  Imndred  mil'-s,  so  that 
distance  ia  an  element  of  the  value  of  service.  In  a  moro 
definite  and  accurate  sense  it  consists  in  reaching  a  market 
at  a  profit,  being  in  effect  what  the  traffic  will  bear  to  \m 
remunerative  to  the  i>roducer  or  dealer.  If  thfl  cliaipi.'  for  b 
vice  leaves  no  profit  to  the  sbipjier  the  ti-affic  is  worthlesu  aoi 
necessarily  ceases.  In  this  case  the  intrinsic  value  of  : 
Ht^rvice  to  a  miner  forty  or  fifty  miles  farther  from  the  comm 
market  is  greater  in  proportion  to  its  distance  than  to  t 
nearer  mine,  but  relatively  on  account  of  cost  of  product! 
or  a  somewhat  interior  quality,  it  may  be  no  greater.  If  i 
remote  mine  can  not  sell  at  more  profit  the  service  has  i 
same  value  for  it.  and  tlie  traffic  will  bear  no  more. 

Tlio  case  demands,  therefore,  a  consideration  of  tlt«  priKJ 
dpal  grounds  upon  which  the  group  rate  is  claimed  to  1 
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unreason  able.  One  is  the  difference  in  the  thickness  of  the 
coal  veius.  The  diiference  is  a  conceded  fact.  The  veins  in 
the  mines  west  of  Pittsburgh  are  from  one  foot  to  three  feet 
thinner  tlian  in  the  mines  south  and  east  of  Pittsburgh.  This 
is  claimed  to  increase  largely  the  cost  of  mining  by  reason  of 
less  coal  to  an  acre,  leas  space  for  miners  to  pursue  their 
work,  and  more  expense  for  removing  rock  to  make  necessary 
room.  At  first  view  there  seems  much  force  in  these  sugges- 
tions. 

The  testimony,  however,  largely  disproves  the  claims  based 
on  thickness  of  coal  veins.  All  the  mines  that  have  the  thin- 
ner veins  are  dnft  mines,  and  those  that  have  tlie  thicker 
veins  are  shaft  mines,  whicli  are  shown  to  require  many  addi- 
tional items  of  expense  not  necessary  in  the  drift  mines.  The 
price  of  mine  labor  is  practically  the  same.  The  price  of 
foal  lands  is  considerably  higher  where  more  coal  is  found  to 
the  acre.  No  difference  is  shown  in  the  royalties  paid  where 
mines  are  leased,  except  that  being  paid  by  the  ton,  the 
amount  per  acre  is  greater  for  thick  coal.  The  cost  of  pro- 
duction is  therefore  practically  etjual  iu  both  kinds  of  mines. 
The  only  materia!  exception  is  the  Whitsott  mines,  where  the 
eost  is  52  cents  per  ton  against  74  cents  per  ton  in  summer 
and  79  cdbts  per  ton  in  winter  in  the  others.  If  it  appeared 
by  the  evidence  that  this  mine  is  a  material  competitor  of  the 
complainants  at  the  Lake  and  in  the  usual  markets,  the  group 
rate  would  give  it  an  nndue  preference  and  could  not  be  sus- 
taine<l  on  just  principles.  Put  the  facts  in  evidence  show 
that  the  competition  of  this  mine  is  slight  and  comparatively 
nominal.  Its  coal,  on  account  of  inferior  quality,  sells  for  ten 
or  more  cents  less  per  ton.  Its  total  out-pnt  and  capacity 
were  not  shown.  It  made  no  sales  at  the  Lake  in  the  mouths 
of  August,  September  and  October,  1886,  nor  in  1888,  and  only 
19  car-loads  in  the  same  months  in  1887.  The  shipments  to 
miscellaneous  points  beyond  Yonngstown  during  the  same 
months  Jn  1887  were  25  car-loads,  and  none  in  1888.  The 
shipmonts  to  Yonngstown  and  local  points  on  defendants' 
line  during  the  same  months  in  1887  were  287  car-loads,  and 
in  1888,  360  cars.  In  comparison  with  the  shipments  from 
complainant's  mines  and  the  general  out-put  of  the  minea 
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that  reach  the  same  markets,  these  shipments  are  unlj  frol 
tional  in  quantity.     The  aggregate  sales  frum  the  district  i 
the  Luke  in  1888  are  stated  at  1,000,000  tons.     Tliey  are  n4 
given  Bt  Youugstowu  aud  other  local  poiiits.     The  genen 
eomjiftitiou,  however,  from  different  mines  is  very  greiit.   The 
product  of  tht!  Hoekiug  Valley  niijiea  in  1886,  according  to 
tlje  latest  (statistics  at  hand,  was  nearly  3,000,000  tons,  and 
about  1)30,000  tons  went  to  the  Lake  in  1888  from  those 
mines.     The  total  product  of  the  State  of  Ohio  in  1888  was 
11,950,000  tons.     The  out-put  of  bituminous  coal  from  the 
Pennsylvania  mines  in  1888  was  32,500,000  toon,  going  wesfc' < 
as  far  as  the  State  of  IlUnois  and  south  through  the  Misf 
sippi  Valley  as  far  as  New  Orleans.     The  ascertained  depoe-  ~. 
its  of  bituminous  coal  in  the  United  States  cover  200,000 
square  miles  of  tenitory,  and  the  total  out-put  for  the  year 
1888  was  about  94,000,000  net  tons.     These  large  qnantitiea 
found   markets  and    many   competing   lines   of    road   wei 
engaged  in  the  transportation  and  are  still  so  engaged.     Nfl^ 
mines  are  from  time  to  time  opened  and  the  general  compi 
iitinn  largely  increases.     The  futility  tif  attempting  to  re^- 
hite  competition  so  diversified,  upon  the  basis  of  thickness  of 
coal  veins  by  graduating  charges  on  a  single  Une  (^  road  is 
entirely  apparent.     The  attempt  might  injure  the  particular 
carrier  and  might  exclude  u  few  mines  fiom  ]»articipation  in 
the  tralHc,  but  it  could  have  no  appreciitble  effect  ou  the 
geutTul  competitive  business. 

Another  principal  ground  upon  which  the  reasoDableQees 
of  the  group-rate  is  assailed  is  geographical  location.  Tha  . 
Complainants  are  about  forty  miles  nearer  the  Lake  and  thi 
intervening  local  markets  than  the  Baiubow  mine,  the  moi 
distant  one  served  by  the  same  carrier,  and  insist  that  th^ 
natural  advantage  of  location  entitles  them  to  a  better  rati 
which  if  denied  constitutes  an  undue  prejudice.  This  rai 
the  question  of  mileage  rates  upon  which  the  Commissio] 
has  had  other  occasions  to  express  its  views.  The  Commis- 
sion has  said  that  it  was  not  the  intention  of  the  Act  to 
regulate  commerce  to  establish  equal  mileage  rates;  that 
they  are  not  compulsory,  nor  alwaja  politic;  that  one  effect 
of  such  rates  would  be  to   put  an  end  to  competition  as  a 
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factor  ill  making  rates,  and  that  it  would\  work  a  revolution 
ill  the  business  of  the  country,  which,  though  it  might  be 
beneficial  in  some  instances,  would  be  destructive  in  others. 
(1  An.  Rep.,  40.) 

While  it  must  be  conceded  that  there  is  an, apparent  justice 
in  the  claim  that  rates  should  be  apportioned  to  distance,  it 
is  not  an  absolute  and  unconditional  right  from  which  a 
departure  may  not  be  justified  by  other  considerations.  The 
public  benefits,  the  greater  volume  of  business  to  carriers 
warranting  lower  rates  to  all,  and  the  forces  of  competition  by 
other  lines  may  furnish  reasons  that  outweigh  a  claim  of 
right  founded  only  on  geographical  location. 

So  long  as  rates  are  not  increased  to  nearer  producers,  or 
kept  unreasonably  high  to  put  more  distant  producers  on  an 
equal  footing,  they  are  not  necessarily  unjust.  But,  if  the 
eftect  of  disregarding  distance  is  to  impose  burdens  for  the 
benefit  of  others  on  those  who  have  the  natural  advantage  of 
location,  it  is  unjust  and  can  not  be  sanctioned. 

It  is  not  manifest  on  the  facts  of  this  case  that  such  a  result 
is  produced.  Evidently,  any  injury  sustained  by  the  com- 
plainants is  of  a  nominal  character.  The  rate  of  the  com- 
plainants is  not  unreasonable  nor  so  high  as  to  indicate  that 
it  is  maintained  to  afford  a  lower  mileage  proportion  for  the 
longer  distances.  The  rate  for  the  longer  distance  probably 
leaves  a  profit  to  the  carrier,  in  connection  with  return  loads 
for  the  cars.  The  competition  of  the  one  mine  that  has  the 
l)cnefit  of  the  same  rate  for  more  mileage  and  with  less  cost 
of  production,  is,  as  has  been  seen,  comparatively  unimpor- 
tant. The  other  three  mines  that  are  said  to  be  worked  at 
less  cost  are  on  the  Baltimore  <fe  Ohio  road  which  has  a  mile- 
age of  211  miles  to  the  Lake  from  those  mines.  That  road 
is  not  a  party  to  this  proceeding,  and  can  not  be  included  in 
an  order  in  this  case. 

Tlie  case  as  presented  by  the  complaint  assails  only  the 
rate  to  the  Lake,  and  not  to  Youngstown  or  other  intermedi- 
ate points.  The  defendants  were  therefore  not  called  upon 
to  justify  the  reasonableness  of  the  group-rate  to  those 
points.  Under  the  complaint  the  competition  of  the  Lake  is 
alone  material  in  ascertaining  the  prejudice  suffered  by  the 
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coniplainants  ami  the  improbability  of  anj  substantial  prej^ 
ilioe  from  the  oim  t'hi?itper  mine  competing  over  (lefeiiJauti^ 
lilies,  on  account  of  its  liniitt!<l  Livke  tiliiptneuts,  has  been 
hIlowu. 

Tlie  loeittlon  of  the  compbiiDftiits  being  near  the  center  of 
the  iliatiict,  tliej"  fiave  about  foi-ty  miles  gienter  distance  to 
tile  Luke  than  mines  near  the  western  hrait  of  the  railins. 
If,  therefore,  mileage  or  geopi'aphical  location  iUone  were  to_ 
govern  theTiite,  it  woulil  be  lower  from  the  mines  nearer  t 
Lake  than  from  the  eompltiinants',  and  whatever  ndvjintt 
might  be  gained  in  the  one  instaufe  by  u  higher  rate  mig&jj 
be  lost  in  the  other  by  a  lower  rate. 

One  of  the  gent^ral  conditions  of  the  situation  is  the  1 
that  i:oal  in  a,  natural  product  requiring  no  change  of  chun 
ter,  but  :3  complete  for  use  in  its  or^jiuul  atato,  and  is  noil 
commodity  created  by  enterprise  and  skill.     It  becomes  i 
article  of  commerce  and  of  pnblie  utility  simply  l)y  the  o 
ntiou  of  mining.     It  has  no  particular  claim  to  favor  arisi 
from  invention,  expenditure  to  bring  it  into  existence,  pro< 
of  mauufiictflre,  or  even  locality  of  deposit. 

Coal  is,  liesitles,  one  of  the  principal  necessanea  of  Ijl 
indispensable  for  domestic  and  numberless  business  and  pao 
lit!  uaea,  and  cheap  fuel  is  of  no  less  universal  importanco" 
tban  cheap  food.     It  is  not  in  the  pabUo  interest,  therefore, 
to  enhance  the  cost  to  consumers  genetally  by  preserving 
special  advantages  for  a  few,  and  it  requires  a  elear  and'.! 
strong  case  of  individual  or  local  right  to  compel  a  highfll 
rate  upon  the  general  competitive  product  than  upon  fcbj 
out-put  from  a  more  favorable  geographical  locality  in  o 
that  larger  profits  may  accrue  to  a  very  small  part  of  \ 
general  supply. 

Upon  all  the  facts  of  the  case,  any  presumption  arisin^^ 
from  geographical  location  is  so  far  met  as  to  leave  no  snlfi- 
cient  ground  for  finding  that  the  complainants  are  subjected 
to  undue  or  unreasonable  prejudice.  The  strong  langua^te 
of  the  English  Court  in  I>e>iaf>ij  M.on  Colliery  Co.  v.  The 
Manchester,  Sheffield  and  Linrolnnhire  A';/,  d.,  3  liailwat/  and 
Canal  Trajfic  Ciiec^,  444,  is  founded  solely  on  distance,  am 
the  presumption  of  prefereuue  arising  fi'om  a  disregard  of  i 
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and  takes  no  account  of  other  considerations.    One  Judge 
says : 

*Vl  think  that  where  you  find  two  collieries  are  so  placed 
tliat  one  is  at  a  much  larger  distance  than  the  other,  and 
where  the  question  is,  what  is  to  be  the  rate  of  payment  from 
viich  of  them  to  the  same  point,  the  mere  fact  of  the  same 
charge  being  made  to  both  to  the  same  point,  one  being  from 
a  larger  distance  than  the  other,  is  priina  facie  evidence  of 
an  undue  prejudice.  It  is  bringing  the  colliery,  which  is  nat- 
urally at  a  greater  distance,  practically  as  a  money  matter  at 
the  same  distance  as  the  other,  whereas  under  ordinary  cir- 
cumstances, the  one  which  is  nearer  to  the  given  point,  which 
is  the  market,  would  be  able  to  carry  its  goods  to  that  mar- 
ket at  a  cheaper  rate,  and  therefore  be  enabled,  according  to 
the  ordinary  rule  of  trade,  to  sell  at  a  lower  price,  and  so 
get  a  ])referem5e.  By  briuging  the  other,  which  is  naturally 
at  a  larger  distance  in  point  of  money,  to  the  same  distance, 
you  do  give  that  which  is  at  the  larger  distance  a  money 
])reference  over  the  other  and  a  market  preference  over  the 
other,  and  you  take  that  natural  preference  from  the  one 
wliicli  had  a  natural  preference,  and  so  prejudice  it." 

Tlie  ai)plication  of  such  a  rule  is  fatal  to  any  group  rate 
wliatever,  which  as  has  been  seen  is  sanctioned  by  the  last 
English  statute. 

The  fact  common  to  all  the  mines  that  they  are  not  worked 
to  their  full  capacity  is  explained  by  anotlier  reason  that  ap- 
p(^ared  in  the  testimony,  and  is  a  matter  of  general  knowledge. 
The  use  of  natural  gas  for  manufacturing  and  domestic  pur- 
])()ses  at  Pittsburgh,  Youngstown  and  other  places,  for  the  last 
three  or  four  years  has  almost  entirely  displaced  the  use  of 
coal,  and  the  large  supplies  of  coal  previously  sold  in  those 
])lares,  being  no  longer  required,  must  find  other  markets,  or 
not  be  produced.  Causes  of  such  a  character  affecting  pro- 
duction and  market  prices  are  subject  to  no  regulation,  and 
no  redress  can  be  provided  by  law.  It  is  said  that  the  fi^rt 
that  natural  gas  has  taken  the  place  of  coal  to  so  large  an  ox- 
tent  is  one  of  the  reasons  for  the  group-rate  to  the  lake,  tbafc 
the  mines  generally  might  reach  a  market.    As  shipments  ate 
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not  made  to  the  Luke  (luring  the  winter  months,  when  navM 
gation  is  closed,  the  euspcusjuu  of  production  in  part  durioi 
that  period  is  a  couaequcnc-t!  of  natural  laws  for  which  i 
carrier  can  be  responsible. 

The  enormous  and  perhaps  over  production  of  hituminona  ■ 
coal  which  is  incalculably'  abundant  over  an  immense  extent 
of  territory,  not  only  in   Pennsjlvania,  but  in  many  other 
states, has  so  greatly  increased  competition  that  a  dimiui&bedii 
and  less  profitable  production  in  mines  that  formerly  had  ^m 
substantial   monopoly  of  the  trade   is  an   inevitable  resul^J 
though  the  superior  quality  of  the  Pennsylvania  coal  main- 
tains a  preference  for  it  in  most  markets.     This  gi-owing  pro- 
duction has  led  producers  to  compete  with  anthracite  coal  in 
territory  where  the  Litter  was  formerly  exclusively  sold,  audi 
the  bituminous  coal  by  reason  of  its  cheapness  has  to  a  ooi 
siderable  extent  superseded  anthracite  coal  for  ateam  pai 
poses  in  New  England  and  other  eastern  localities.     The  ai^ 
thriicite  producers  probably  are  injured  by  this  competitioi 
but  it  benefits  tbo  country  at  large. 

Tlie  competition  of  the  ilifferent  rail  lines  engaged  in  carry- 
ing the  coal  to  the  Lake  is  a  factor  entitled  to  a  fair  degree 
of  couaidtjration  in  dealing  with  the  rates.  The  defendant 
roads  form  only  one  line.  There  are  two  other  large  systems 
that  are  competitors  in  the  traffic  from  this  district,  and  also 
other  roads  that  carry  considerable  coal.  Tlie  rates  both 
from  the  Pittsburgh  district  and  from  the  Hooking  Valley  a 
fixed  by  agreement  among  all  the  roads  that  participate  li 
the  business,  in  view  of  competitive  rail  and  coid  conditions* 
They  are  claimed  to  be  adjusted  upon  a  basis  of  relative 
equity.  The  arrangement  is  not  perfect,  but  as  stated  by  one 
of  the  witnesses  is  not  essentially  unjust,  and  ])robably  pn> 
duces  a  maximum  of  good  and  a  minimum  of  evil  results. 

Upon  all  the  facts  and  circumstances  of  the  case  the  ooi 
elusion  of  the  Commission  is  that  it  does  not  satisfuctoriiji 
appear  that  undue  or  uuieasonable  preference  or  advantage 
is  given  by  the  defendants  to  mines  in  competition  with  the 
complainants  at  the  Lake,  nor  that  the  complainants  are  sub-  ■ 
jected  to  undue  or  unn'asonable  prejutUce  or  disadvantage! 

The  question  somewhat  referred  to  in  the  case,  of  a  high^ 
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charge  for  a  shorter  than  for  a  longer  haul  over  the  same  linis, 
and  in  the  same  direction,  founded  upon  the  larger  propor- 
tions received  by  the  two  roads  for  the  haul  fi'om  Montour 
Junction,  than  from  the  points  south  of  Pittsburgh,  does  notv,. 
present  a  case  of  violation  of  the  4th  section  of  the  Act.  In 
cases  like  this,  the  rate  as  an  entirety,  and  not  the  divisions 
of  it  must  be  relied  on  to  make  out  a  violation  of  the  law,  and 
that  is  not  greater  for  the  shorter  than  for  the  longer  distance. 

The  complaint  is  therefore  not  sustained. 


CooLEY,  Chairman: 

The  controversy  in  this  case,  though  nominally  between 
producers  of  coal  and  carriers,  is  in  fact  a  controversy  between 
the  producers  themselves.  Within  a  radius  of  forty  miles 
about  Pittsburgh,  are  situated  a  considerable  number  of  mines 
producing  coal  not  very  dissimilar  in  quality,  which  is  mar- 
keted at  the  same  points  and  is  subject  to  the  same  competi- 
tion, coming  principally  from  the  Hocking  Valley  region. 
To  enable  them  to  meet  this  competition  it  is  stated  in  one 
of  the  answers  that  in  establishing  rates  for  transportation 
"  their  only  practicable  method  was  found  to  be,  tcf  fix  a 
uniform  rate  from  the  Pittsburgh  region,  so  that  not  only  as 
between  themselves  but  as  competing  with  the  Hocking 
Valley  region,  the  coal  shippers  from  the  Pittsburgh  region 
might  have  an  equal  and  fair  chance  to  reach  the  market. 
By  this  naeans  the  largest  number  of  shippers  are  benefited 
rtnd  are  enabled  to  compete  in  the  open  market  with  other 
shippers  upon  fair  and  equitable  terms.  Any  attempt  to 
introduce  differences  in  rates  between  shippers  of  the  same 
commodity  from  practically  the  same  locality  to  the  same 
place  of  destination  and  for  the  same  market,  would  have, 
resulted  in  injury  to  the  majority  if  not  of  all  the  shippers  of 
coal  "  in  the  region. 

If  complainants  have  any  ground  for  complaint  it  must  be 
either  that  the  rates  charged  to  them  are  unreasonably  high^ 
or  else  that  the  rate  charged  to  competitors  in  the  same  region 
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•re   so   much   lower  relatively  &b   to   make   out   a   case   of 
nnreaaonable   and    unjust    discrimination.      It    is  scarcely 
claimed  that  the  ratea  charged  to  the  complainants  are,  when 
considered  by  themselves,  uureueonably  high.     They  are  in 
fact  not  high,  and  upon  that  branch  of  the  case  the  complaint 
is  clearly  not  sustuined.     The  question  then  remains  wLethei 
there  is  unjust  discrimination  in  giving  to  the  miners  who  a 
at   a  somewhat  greater  distance  from   the  common  marks! 
equal  rates  with  complainants.     Upon  this  it  is  to  be  said^ 
that  it  is  now  practically  conceded  on  all  bands  that  rates  I 
measured  strictly  by  distance  cannot  at  all  times  be  madol 
without  serious   detriment  to    business   interests   in   manyJ 
sections,  perhaps  in  all.     It  is  not  possible  to  establish  eqaall 
mileage  rates  without  great  curtailment  of  competition,  nor   ' 
without  ruining  some  carriers  and  many  business  interests. 
A  great  many  considerations  have  weight  in  the  making  of 
rates,  and  while  relative  distauce  is  impoiiaut,  it  is  not  alwaji 
controlling.     This  is  recognized  in  the  Ax;t  to  regulate  coiq 
nierce,  and  in  rate  sheets  everywhere. 

It  is  further  to  be  said  that  there  is  no  reason  to  beliefl 
tlie  carriers  intended  to  discriminate  unjustly  between  tin 
operators  by  giving  equal  rates  to  all  concerned.  On  th4 
contrary  the  purpose  was  to  put  them  all,  as  nearly  as  poB^ 
sible,  «n  &n  equal  footing  iu  the  common  market.  If  the 
respective  distances  from  the  common  market  were  so  differ- 
ent that  the  doing  this  would  deprive  some  of  them  < 
advantages  fairly  belougiiig  to  them,  and  which  they  must  l 
supposed  to  have  paid  for  in  purchasing  or  improving  thd 
plants,  there  might  be  ground  for  saying  that  the  equal  rates 
forall  were  unjust  to  some.  But  nothing  of  the  kind  appear^ 
and  on  the  contrary  tlie  rates,  if  not  as  just  to  all  as  they 
could  possibly  be  made,  are  at  least  not  so  plainly  wrong  | 
to  make  out  a  ease  of  unjust  discrimination.  The 
prayed  for  should  not  therefore  be  made. 

MoBBiBOif,  Commissioner,  concurs  in  this. 
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IN  THE  MATTEE  OF  JOINT  WATER  AND  RAIL 

LINES. 

FUed  March  1,  1889. 

The  Act  to  regulate  commerce  does  not  empower  the  Commission  to  compel 
railroad  companies  to  enter  into  joint  arrangements  with  carriers  by 
water  for  through  carriage  at  through  rates. 

The  fact  that  a  railroad  company  makes  such  Joint  arrangements  for  one  bt 
its  branch  roads,  will  not  charge  it  with  unjust  discrimination  for  refuju 
ing  to  make  identical  arrangements  on  other  parts  of  its  system,  when  It 
appears  that  from  such  other  parts  of  its  system  it  actually  makes 
through  arrangements  by  a  more  direct  route  and  at  the  same  rates 
which  are  presumptively  of  equal  convenience  to  shippers. 

MEMORANDUM. 

The  complaint  in  this  case  is  informal,  and  the  facts  are 
stated  in  a  letter  of  which  the  following  is  a  copy  : 

"  Columbia,  S.  C.,*  December  17, 1888. 

'*  Mr.  D.  Cardwell,  Asst.  Gen'l  Agt.,  R.  &  D.  R.  Co., 

"  Columbia,  S.  C. 
"  Dear  Sir  : 

''  I  have  150  hales  of  cotton  at  Winnsboro,  (S.  C.)  which  T 
bon<^lit  from  Messrs.  Jones,  Robertson  &  Co.  I  went  there 
on  Saturday  to  ship  it,  but  your  agent  refused  to  give  me  a 
bill  of  lading  to  New  York  via  Columbia  and  Charleston, 
claiming  tliat  he  had  no  authority  to  do  so.  At  my  solicit:!^ 
tion  ho  wired  you,  but  failed  to  obtain  your  permission.  The 
('harleston  steamers  land  so  much  nearer  our  shores  thait 
any  other  line  that  it  saves  us  trouble  and  expense. 

**  In  a  personal  interview  with  you  this  morning  I  gave  you 
other  good  reasons  why  this  particular  lot  should  be  shipped 
as  I  wish,  but  still  met  with  refusal.  What  I  asked  as  a  favor 
I  must  now  request  as  a  right ;  a  shipper  having  the  right  to 
designate  the  route  by  which  his  goods  shall  be  shipped." 

(Signed  by  the  Complainant). 
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Hy  Llie  correapuuJenca  which  accompanies  tbie  complai] 
it  appears  that  when  the  cotton  was  teniiereil  to  the  agent 
the  respondent  the  ageut  stated  that  the  responJent  had  no 
through  amiugi'menta  or  joint  rates  upon  which  the  ship- 
ment by  waj  of  Columbia  and  Charleston  could  be  uibiIh 
t-om  Winnsboru  to  New  York,  but  that  its  through  arranpo- 
meuts  for  such  shipments  wore  by  way  of  its  road  to  ^Vi-st 
Point  on  York  River  and  thence  by  steamer.  The  reBpomU 
ent  had  through  arrangement  a  for  shipment  from  points  on 
the  Columbia  and  Greenville  division  of  its  system  through 
Charleston  to  New  York,  but  the  explanation  was  made  that 
those  arrangements  had  been  in  esistence  before  that  branch 
was  acquired,  and  had  simply  been  allowed  to  continue. 
Like  arrangements,  it  is  undertitood,  were  not  made  for  the 
towns  on  respondent's  main  line,  for  the  reason  that  the  more 
direct  route  by  way  of  West  Point  would  be  to  a  larger  extoikt 
over  respondent's  road,  and  therefore  more  for  its  intereBt. 
The  agent  to  whom  the  cotton  was  tendered  oifered  to  receive 
it  and  forward  it  on  through  bill  of  lading  to  New  York  via 
West  Point,  or,  on  the  other  hand,  to  receive  and  transport 
it  as  local  freight  to  Charleston  on  tlie  regular  rates  to  that 
city.  Both  these  offers  were  declined ;  complainant  insisting 
upon  a  through  bill  of  lading  by  way  of  Charleston  to  New 
York  at  the  same  through  rate  that  would  be  charged  Iiy  way 
of  West  Point.  And  he  now  insists  that  the  refusal  to  give 
him  the  through  bill  by  way  of  Charleston  when  through  bills 
are  given  by  that  route  from  points  on  the  Columbia  and 
Greenville  branch,  constitutes  unjust  discrimination.  It 
phouldbe  mentionod  that  the  road  from  Columbia  to  Charl 
ton  is  not  a  part  of  the  Hichmoud  and  Danville  system, 
is  opi.-rated  iudependently. 

Two  questions  upon  this  state  of  facts  seem  to  be  pre- 
sented :  Whether  a  carrier  by  rail  is  under  any  legal  obli- 
gation to  mako  through  arrangements  and  join  in  tlivough 
rates  with  caniers  by  water,  and  if  not,  then  whether  the 
making  of  the  same  for  n  part  of  the  system  and  a  failure  to 
do  so  for  another  and  distinct  part  can  be  held  to  be  unjust 
discrimination. 

It  is  to  be  observed  that  carriers  by  water  are  not  in  terms 


IN  THE  HATTEB  OF  JOINT  WATEB  AND   RAIL  LINES.        647 

brought  under  the  regulation  of  the  act  to  which  carriers  by 
rail  are  subject  except  "  when  both  are  used  under  a  commoB 
control,  management,  or  arrangement  for  a  continuous  car- 
riage or  shipment, "  etc.  If  the  carriers  by  water  see  fit  to 
operate  independently,  no  authority  is  conferred  upon  the 
Commission  to  compel  them  to  do  otherwise,  and  the  imder- 
Htanding  of  the  Commission  is  that  by  the  Act  to  regulate 
commerce  the  carriers  by  rail  are  also  left  at  liberty  to  act 
independently.  They  cannot  decline  to  receive  from  or 
deliver  freight  to  connecting  water  lines,  but  at  the  same  time 
they  are  not  required  by  law  to  make  with  the  water  lines 
joint  rates,  though  they  should  be  expected  to  do  so  when 
they  can  thereby  subserve  the  interest  of  the  public  without 
detriment  to  their  own  interest.  The  carriers  own  interest  in 
the  present  case  is  evidently  to  carry  the  freights  by  way  of 
West  Point,  rather  than  by  way  of  Charleston,  since  the 
transportation  will  be  in  larger  degree  over  its  own  line  ;  and 
if  the  business  is  properly  conducted  bv  that  route  no  reason 
is  apparent  why  the  public  interest  will  not  be  as  well  sub- 
served. 

It  is  said  on  behalf  of  complainant  that  a  shipper  is  enti- 
tled to  select  the  route  by  which  his  property  shall  be  for- 
warded ;  but  we  do  not  see  that  this  right  has  been  denied  by 
respondent.  Complainant  directed  that  his  cotton  should  be 
forwarded  via  Charleston,  and  the  agent  offered  to  so  for- 
ward it.  But  the  demand  of  complainant  went  farther  than 
this  ;  it  was  a  demand  that  the  cotton  should  be  taken  to  New 
York  via  Charlestown  at  the  same  charge  that  would  be  made 
via  West  Point.  This  was  denied  on  the  ground  that 
respondent  had  no  rate  from  Wiunsboro  via  Charlestown  to 
New  York,  and  could  therefore  give  none  ;  it  could  only  take 
the  cotton  as  local  freight  to  Charleston  at  local  rates.  It  is 
thus  seen  that  it  is  not  the  route  that  is  in  controversy,  but 
the  obligation  of  respondent  to  make  the  same  through  rate^ 
in  both  directions,  when,  apparently,  it  is  not  for  its  interest 
to  do  so.  As  already  stated,  we  know  of  no  provision  of  law 
which  imposes  such  an  obligation. 

It  is  to  be  observed  tliat  if  the  claim  made  by  the  com- 
plainant is  valid  as  to  shipments  from  Winnsboro,  it  must  in 
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law  be  equally  gonil  in  beliulf  of  n  shipjier  at  a  point  sti 
farther  north,  say  at  Kichnioiid,  for  it  would  be  impossible  t 
designate  any  particular  point  on  the  respondeut'a  line  that" 
would  be  a  point  of  diviaiou  nn  between  those  who  luutit  ship 
by  West  Point  and  those  wlio  have  a  right  to  ship  byCharlHS- 
ton.  Biit  the  reason abk-iiess  of  snch  a  claim  when  presented 
on  beliaif  of  a  Kichmond  shipper  couUl  scarcely  be  inaiste 
upon,  aince  it  would  reqiUre  long  round-about  trunsportatiia 
for  the  same  compensation  ae  was  charged  for  one  wliic] 
would  be  both  short  and  direct. 

Complainant  assigns  as  one  rsaaon  for  desiring  to  forwai 
his  freights  by  Charleston  rather  than  by  West  Point,  that 
the  landing  of  the  Charleston  steamers  in  New  York  is  moru 
convenient  to  his  warehouse.     But  this  is  purely  an  individ- 
ual matter,  and  general  mlea  must  be  made  with  a  " 
the  general  accomodation  of  the  public;  they  cannot  be  mai 
or  varied  to  meet  the  circumstances  of  particular  individuj 

Complainant  also  objects  to  the  West  Point  route  becaui 
of  delays  and  want  of  promptitude  in  handling  freight  whic9 
occurs  on  that  line.  That,  however,  is  not  au  objectiou  i 
the  route  itself  but  to  the  method  of  transacting  business  ot4 
it,  and  would  perhaps  be  quite  aa  likely  to  occur  on  1 
Charleston  route  if  the  arrangement  he  desires  were  madeC 
Obviously  the  facts  stated  do  not  affect  the  question  which 
the  complainant  raises,  though  they  might  perhaps  give  com- 
plainant a  good  cause  of  action  in  the  courts. 


IN   THE   MATTEll  OF   PASSENGER  TARIFFS.  649 


IN  THE  MATTER  OF  PASSENGER  TARIFFS. 

Memorandum.     Filed  March  27, 1889. 

Methods  generally  adopted  by  carriers  in  the  preparation  and  publication  of 
rate  sheets,  if  in  substantial  compliance  with  the  law,  and  sufficient  for 
purposes  of  public  information,  while  not  necessarily  to  be  accepted  by 
the  Commission  as  a  standard,  may  be  acquiesced  in  until  a  better  mode 
can  bo  substituted. 

When  there  is  no  joint  rate  in  effect  from  a  station  on  the  line  of  one  carrier 
to  a  sUition  on  another  carrier's  line,  to  which  a  ticket  is  applied  for,  it 
is  conipetont  to  name  a  through  rate  made  up  of  the  sums  of  rates  pre- 
vailing? on  the  several  roads  or  parts  of  roads,  made  use  of  in  the 
journey;  using  for  such  a  through  rate  local  rates,  where  there  are  no 
joint  rates  in  effect,  and  joint  rates  in  combination  with  locals,  where 
they  are  in  effect  for  any  part  of  the  distance.  "When  no  joint  rates  are 
aiHiounoed,  it  is  understood  that  the  local  rates  are  employed  in  arriv- 
ing at  the  through  rate. 

New  individual  or  joint  passenger  tariffs  must  be  posted  at  stations  to  which 
the}'  apply,  and  tickets  can  legally  be  sold  on  combinations  of  initial  or 
terniiiuil  locals  therewith. 

Mileage,  excursion  or  commutation  passenger  tickets  must  be  offered  impar- 
tially to  all  who  accept  the  conditions  on  which  they  are  issued,  and  the 
rates  at  which  they  are  sold  must  be  published.  The  general  require- 
ments of  the  Act  to  regulate  commerce  as  amended,  are  as  applicable 
to  these  classes  of  tickets  as  to  any  others. 

Party  rates,  and  passenger  carload  rates,  lower  than  contemporaneous  ratefe 
for  single  passengers,  constitute  discrimination  between  persons  entitled 
to  transportation  at  equal  rates,  and  are  therefore  illegal. 

By  the  Commission  : 

On  the  18th  day  of  March,  1889,  the  Commission  received 
from  George  H.  Daniels,  Vice-Chairman  of  the  Central 
Traffic  Association,  Passenger  Department,  a  communication 
from  which  the  following  extract  is  made : 

*'  I  beg  to  respectfully  request  an  audience  before  your 
Commission  for  the  representatives  of  the  various  llailway 
Passengi'r  Associations  in  the  United  States,  at  your  office  on 
Thursday,  March  21st,  if  possible,  in  order  that  we  may  sub- 
mit our  ])r(^seiit  forms  of  joint  rate  sheets,  and  ascertain  from 
your  h()iioral)le  body  what,  if  any,  changes  will  be  necessary 
in  tlie  prestMit  methods  of  printing  our  joint  passenger  fares. 

''  We   understand,  of   course,  that   the   matter  of  posting 
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them  has  materially  changed,  bat  we  deHire  to  explain  to  yon 
just  how  wu  have  been  printing  these  faies  in  varions  parts 
of  the  couutiy,  and  to  obtain  your  suggestions  in  regard  to 
changes  that  you  may  wish  us  to  make. 

"  I  have  taken  the  liberty  of  inviting  representatives  from 
the  TiTink  line,  New  England,  Southern  Passenger,  Wentern 
States  Passeugtr/frausi'ontiuentul  and  luterniitional  Associa- 
tions, and  will  be  present  myself,  with  possibly  some  other 
representatives  of  the  Central  TratBc  Assodation." 

Complying  with  this  request  the  Commission  named  the 
21st  day  of  March,  1889,  at  its  office  in  Washington  as  a 
suitable  time  and  place  for  a  conference,  at  which  time  it  was 
attended  by  a  large  number  of  general  passenger  agents  from 
different  sections  of  the  country,  and  by  the  officere  of  several 
traffic  associations.  These  agents  and  officers  produced 
specimens  of  the  passenger  rate  sheets  they  are  aecutitomecl 
to  issue,  and  an  extended  discussion  was  had  in  regard  to 
their  form  and  in  regard  also  to  various  other  questions  per- 
taining to  the  passenger  traffic. 

The  rate  sheets  exhibited  are  not  made  up  according  to 
any  agreed  fonn,  or  even  on  any  general  nj'stem ;  but  where 
they  undertake  to  give  rates  to  points  olf  the  lines  of  the 
carriers  making  them,  they  seem  very  generally  to  be  united 
in  by  several  carriers,  and  sometimt's  by  all  of  those  which 
serve  a  particular  section  of  the  country,  and  they  theu  giva 
rates  not  only  to  points  in  that  section,  but  also  to  those  else- 
where.  For  ilhiRtration,  the  case  may  !>e  taken  of  a  pam- 
phlet of  81  pages,  entitled  "  Joint  Tariff  from  New  York  aod 
Sasing  Tariff  for  use  of  Agents  in  New  England,"  in  vhioh 
seven  railroad  companies  operating  what  are  known  as  the 
Trunk  Lines  unite.  The  pamphlet  gives  the  rati.'s  from  New 
York  to  some  three  thousand  other  points  in  different  aeo- 
tions  of  the  coutitiy,  from  the  Atlantic  Seabimrd  to  the  Gull 
of  Mexico  and  the  Pacific,  and  also  contains  dii-ei^ions 
whereby  through  rates  to  the  same  points  are  made  from 
railroad  stations  in  New  England.  Considerable  other  infor- 
mation of  value  to  the  travelling  public  is  also  given,  and  it 
may  be  assumed  that  this  method  of  giving  the  public  tha 
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information  the  Act  to  rep^late  Commerce  intends  they  shall 
find  in  the  schedule  of  rates  as  published  is  the  result  of 
considerable  study  and  experience,  and  is  supposed  to  be  the 
best  that  up  to  this  time  has  been  devised.  Many  publica- 
tions made  up  in  the  same  general  way  issued  by  carriers  in 
other  sections  were  laid  before  the  Commission. 

It  is  suggested  that  the  Commission  express  a  goneral 
approval  of  this  method  unless  some  legal  objection  appears. 
We  do  not,  however,  deem  it  important  to  do  so  at  the  present 
time.  The  whole  subject  of  the  preparation  and  publica- 
tion of  rate  sheets  is  a  difficult  one,  and  the  Commission  is 
inclined  to  deal  cautiously  with  existing  methods  which  have 
evidently  been  adopted  in  good  faith,  neither  accepting  them 
as  a  standard  when  further  experience  may  perhaps  suggest 
a  better  way,  nor  disapproving  that  for  which  nothing  more 
suitable  can  at  once  be  substituted.  It  is  well  known  in  rail- 
road circles  that  the  Commission  is  now  in  consultation  with 
the  traffic  managers  in  the  west  regarding  the  preparation 
and  publication  of  freight  rates,  and  that  a  good  deal  of 
attention  has  been,  and  is  hereafter  likely,  to  be  given  to  that 
subject.  It  may,  perhaps,  after  a  time,  be  thought  needfid 
to  give  special  and  extended  attention  to  passenger  tariflfs  in 
the  same  way,  but  meantime  we  shall  not  deem  it  important  to 
interfere  with  the  general  methods  now  prevailing,  but  shall, 
of  course  call  attention  to  any  particular  schedule  oi  rates 
that  shall  obviously  for  any  reason  appear  to  be  defective. 

A  number  of  specific  questions  were  presented  while  the 
conference  was  in  progress,  and  such  of  them  z,z  hr.vc  not 
been  otherwise  disposed  of  will  now  be  noticed.  One  gen- 
eral passenger  agent  inquired : 

"  AVliat  may  be  done  to  accommodate  individuals  in  the 
way  of  supplying  tlirough  tickets  at  through  rates  from  sta- 
tions at  wliifli  such  through  tickets  are  not  usually  on  sale, 
and  at  wliich  the  small  business  does  not  warrant  keeping  a 
stock  of  tickets,  and  at  which  the  joint  through  rates  are  not 
quoted  ?  '* 

This  question  does  not  seem  to  the  Commission  to  present 
a  point  of  difficulty.     Every  carrier  has  its  regular  local  rates 
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to  and  from  every  point  oq  its  line,  and  it  is  supplied  wil 
the  rate  sheets  of  connecting  lines.     If  from  any  one  of  th) 
stations  it  unites  in  no  joint  rate  to  a  station  on  another  Mm 
to  which  a  tiokc^t  is  applied  for,  it  is  always  competent  to  gi 
a  rate  made  up  of  the  sums  of  rates  preyailin^  on  the  severall 
roads  or  parts  of  roads  which  must  be  mude  use  of  in  thi 
jonrney^the  local  rates  where  there  are  uo  joint  rates,  am 
thejriint  rates  where  joint  rates  less  than  th<i  sum  of  the  locals' 
are  established,  for  any  part  of  the  distance.     Thus,  if  tho 
ticket  were  desired  from  an  insif^ficant  station  on  the  Miclii- 
gan  Centra],  to  another  equally  insignificant  in  Teitas,  the 
through  rate  might  be  made  up  perhaps  of  thti  local  rate  tOj 
Chicago,  a  joint   rate  from   Chicago   to   Memphis,  or  NewJ 
Orleans  or  Galveston,  and  a  local  from  thenco  to  the  point  of 
destination.     There  would  be  nothing  illegal  in   making 
through  rate  in  that  way  for  any  individnal  traveller,  or  iu 
giving  a  ticket  or  checking  baggage  for  the  whole  journej 
with  the   consent  of  tlie  several  lines;   on    the  contrary 
would  aubsei've  the  public  convenience.     It  has  been 
ternary  for  the  carriers  to  do  this  in  the  past,  and  we  have 
idea  the  Act  to  regulate  commere  was  intended  to  preclui 
its  being  done  hereafter. 

In  this  view  the  Commission  has  announced  that  it  woi 
be  understood,  when  no  other  joint  rates  are  annoum 
that  the  local  rates  are  employed  in  arriving  at  thn  throi 
rate.     No  requirement  of  posting  existing  joint  tariffs  liaR 
yet  been  made.     The  requirement  is  that  when   chaug< 
made,  the  advance  or  reduction  shall  be  notifii'd  to  Uio  Ooi 
mission,  and  made  public  as  required  by  the  law.    A  nei 
individual  or  joint  passenger  taiiff  must  be  postisd  at  tbi 
stations  to  which  it  applies,  and  tickets  can  ho  sold  on  coi 
hination  of  initial  or  terminal  locals  therewith,  iu  the  samal 
manner  as  heretufore. 

Another  general  passenger  agent  inquires : 

"  8hall  round  trip  tourist  rates  be  published  and  posted  in 
the  same  manner  as  one  way  through  rates  ?  " 

The  Act  to  regulate  commerce  as  originally  ado])ted  pro- 
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vided  in  the  22  Section,  "  That  nothing  in  this  act  shall  apply 
to  *  *  *  the  issuance  of  mileage,  excursion  or  commu- 
tation passenger  tickets."  As  amended  it  now  reads,  "  That 
nothing  in  this  act  shall  prevent  *  *  *  the  issuance  of 
mileage,  excursion  or  commutation  passenger  tickets."  This 
ift  a  very  important  change,  and  must  be  assumed  to  have 
been  made  for  some  purpose.  One  purpose  may  very  well 
liave  been  to  remove  any  possible  doubt  whether  under  the 
law  as  it  existed  before,  the  general  rules  of  equality,  impar- 
tiality and  publicity  prescribed  for  other  cases,  were  applica- 
ble to  these  classes  of  tickets  to  which  in  terms  it  was  said 
nothing  in  the  act  should  apply.  Those  words  of  exclusion 
are  no  longer  in  the  statute,  and  the  general  requirements  it 
makes  are  as  applicable  to  these  classes  of  tickets  as  to  any 
others.  They  must  therefore  be  offered  impartially  to  all 
who  accept  the  conditions  on  which  they  are  issued,  and  the 
rates  must  be  published  as  is  required  in  the  case  of  other 
tickets. 

The  same  officer  also  inquires : 
"Are  so-called  party  rates  legal?!' 

This  question  brings  up  a  practice  which  has  long  pre- 
vailed, of  giving  to  theatrical  troupes  and  other  similar  bodies 
of  persons  lower  rates  when  they  go  in  a  body  than  are  given 
to  the  public  generally.  Some  carriers,  however,  have  gone 
beyond  this,  and  have  advertised  party  rates  for  ten  or  more 
persons  which  are  considerably  below  the  rates  for  single 
passengers.  Any  ten  or  more  persons  it  is  understood  may 
accept  the  offer  of  lower  rates  by  associating  together  for  the 
purposes  of  the  particular  journey,  though  they  may  not 
otherwise  be  a  party,  or  even  be  known  to  each  other.  This 
of  course  affords  an  opportunity  to  ticket  brokers,  who  by 
procuring  the  requisite  number  of  tickets  are  enabled  to  ped- 
dle them  out  at  some  reduction  on  the  regular  rates  to  single 
passengers  until  the  number  is  made  up,  and  at  the  same 
time  make  a  satisfactory  profit  to  themselves.  Between 
important  cities  like  Pittsburgh  and  Philadelphia  or  St. 
Louis  and  Chicago,  no  reason  is  apparent  why  under  this 
system  the  business  of  supplying  tickets  to  individual  pas- 
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sengers  should  not  fall  for  the  most  part  into  the  hands 
the   brokers.      The   practice   is  vicious  in   couception   and' 
demoralizing  in  its  elfecta ;  it  necessarily  works  a  diBcrimina- 
tion  against  the  single  passenger  who  purchases  his  ticket  at 
the  regular  office  and  in  favor  of  the  customer  of  the  broker. 
Why  any  earner  should  desire  to  continue  it  is  not  ob' 
If  only  one  carrier  or  a  few  should  practice  it  some  advan- 
tage might  be  gained  thereby  over  others,  but  if  all  pnvctii 
it,  even  this  excuse  would  be  wanting.     What  defense  thei 
cau  be  for  the  practice  in  law  nobody  on  the  conforen» 
undertook  to  point  out. 

A  practice  equally  vicious  and  closely  acquainted  with  thi 
of  party  rates,  is  the  making  of  passenger  car-load  ral 
Some  carriers  it  is  nnderstoood  make  rates  considerably 
below  the  individual  fares  when  a  car  is  engaged  for  the  car- 
riage of  forty  or  more  persons.  If,  therefore,  a  number  of 
per.soua — say  twenty — desire  tranportation  between  points 
wh(;re  a  regular  rate  is  in  existence,  they  may  perhaps  be 
able  to  reduce  this  rate  a  very  large  percentage  by  engaging 
the  car,  purchasing  the  necessary  tickets  to  comply  with  the 
regidation,  and  then  selUug  to  others  who  may  have  occasion 
to  make  the  same  journey  the  tickets  not  required  by  their 
own  number.  This  of  courae  affords  another  opportunity  for 
the  ticket  broker:  he  may  engage  the  car  himself  and  till  it 
witli  those  to  whom  he  sells  the  forty  tickets  at  a  redm-tUm 
from  the  regular  rate,  or  he  may  be  employed  to  fill  up  the 
ear  load  by  a  party  less  than  a  full  load  who  have  engaged 
it.  No  single  pai-ty  is  likely  to  profit  so  much  from  such 
practice  aa  the  party  who  has  no  legitimate  plnce  whntiv 
in  railroad  service;  the  ticket  broker;  every  person  to  wliont^ 
he  sells  a  ticket  procures  it  at  less  than  the  regular  rate, 
every  person  who  buys  a  ticket  for  the  same  journey  at  thS' 
carrier's  regular  ofBce  is  discriminated  against. 

If  there  is  auy  reason  upon  which  such  a  practice  can  bo 
defended  from  the  standpoint  of  the  interest  of  the  carrier, 
it  must  be  that  the  giring  of  party  and  car  rates  will  have 
some  tendency  to  increase  travel,  and  thereby  add  to  the  rev- 
enues of  the  roads.  But  the  tendency  in  that  direction  ia 
very  shght ;  it  is  not  likely  that  the  additional  revenue  derived 
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as  a  consequence  equals  what  is  lost  to  the  roads  in  the  dis- 
count of  regular  rates.  In  fact  the  whole  revenue  derived 
from  irregular  or  exceptional  methods  of  dealing  with  pas- 
senger tickets  is  a  very  small  percentage  of  the  whole  pecu- 
niary results  of  passenger  business,  and  fails  altogether  to 
compensate  for  the  demoralization  consequent  upon  such 
methods.  The  principal  results  of  the  party  rates  are,  that 
discriminations  are  made  between  persons  entitled  to  trans- 
portation at  equal  rates,  and  that  the  drain  on  the  revenues 
of  the  carriers  which  the  brokers  secure  in  various  ways  is 
increased  and  perpetuated.  The  remark  is  legitimate,  that 
w^hen  carriers  by  their  methods  voluntarily  invite  such  a 
drain  upon  what  should  be  their  legitimate  resources,  they 
furnish  strong  evidence  that  their  regular  rates  are  higher 
than  they  ought  to  be. 

Some  other  questions  were  raised  in  the  Conference  which 
are  or  w  ill  be  taken  up  and  disposed  of  in  other  ways. 
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March  23,  ISSflB 

The  attention  of  carriprB  is  oalled  to  tlie  Act  of  Co 
npproveil  March  '2, 18fiy,  eiititleii  "'  An  Act  to  amend  '  An  Act 
to  repjuUt*!  coniraei'ce.' "  The  Interstate  Commerce  Com- 
mission has  caused  the  Interstate  Commerce  Lnw  ns  thas 
amended  to  be  printed  for  general  distribution,  and  will  i 
nish  copies  ou  application  by  mail  or  otherwise. 

Section  six,  of  the  act  as  it  now  stands  contains  the  I 
lowiiig  provisions  in  respect  to  joint  taritis : 

"  No  advance  ehall  be  made  In  joint  rates,  tares,  and  ohni^t^  ehown  a 
jiiiut  taritb.  mic^pt  aFu>r  tun  riaya'  nollre  to  the  Commiselotj,  which  ft 
pUlnlj  etutn  Uie  cbangfB  propoeed  to  lie  made  In  the  suhiKlule  then  In  foi'do, 
niid  the  time  when  the  Irtiireawiil  raine,  tores,  nr  charges  will  go  fntji  «fr<Mt. 
No  roll  iK'tioii  ehall  he  miule  in  joint  rates,  fares,  and  ehargHs,  except  aft«r 
tht-iie  ilttf'e  notlt^u,  t»  he  (civen  Ui  the  ConimlaBlou  as  U  above  provided  In 
tile  case  oC  an  advance  of  Joint,  rated.  The  CommlBslon  may  make  public 
Hiich  proposed  nrivdnnes.  or  suoh  rednctiona  [n  eueh  luaniier  ae  taay.  In  ii« 
Judgment,  l>e  doitmed  practicable,  and  ma^  prenmlm  from  llmiM 
measuri!  oF  publicity  whluQ  tiunimon  iiiirrliiru  shall  give  to  advitiiiH 
raduatlone  In  Joint  lurlfTs.'' 

It  will  be  ol)served  that  an  advance  in  rates  shown  v 
joint  tarili'a  is  forbidden  "  except  .after  ten  day.s'  notice  tol 
Commission,"  and  a  reduction  in  such  rates  in  also  forbida 
"  except  after  three  days'  notice  to  be  given  to  the  Comnii 
ion."  The  time  in  each  case  is  to  be  computed  from  the  8 
when  the  notice  of  advance  or  reduction  reaches  the  offi 
the  Commission  in  Washington. 

All  joint  tariffs  now  filed  in  tlie  office  of  the  Commissi 
will  be  understood  as  remaining  in  force  until  due  notice! 
any  change  i.s  given.  When  no  other  tarifl'  is  filed  the  r 
on  traffic  carried  over  or  npon  more  than  one  line  will  be  t 
sum  of  the  local  rates  of  the  individual  roads,  or  of  local  and 
joint  rates,  as  the  case  may  be. 
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.  The  Commission  has  made  order  that — 

'*  All  advances  and  reductions  in  joint  rates,  fares  and  charges  shown  upon 
joint  tariffs  established  by  common  carriers  subject  to  the  provisions  of  the 
Act  to  regulate  commerce  shall  be  made  public. 

"  Every  such  advance  or  reduction  shall  be  so  published  by  plainly  print- 
ing the  same  in  large  type,  two  copies  of  which  shall  be  posted  for  the  use 
of  the  public  in  two  public  and  conspicuous  places  in  every  depot,  station  or 
office  of  such  carrier  where  passengers  or  freight,  respectively,  are  received 
fur  transportation  mider  such  schedules,  in  such  form  that  they  shall  be 
iu;ce88ible  to  the  public  and  can  be  conveniently  inspected.  Such  schedules 
bhall  bo  so  posted  ten  days  prior  to  the  taking  affect  of  any  such  advance 
and  three  days  pdor  to  the  taking  effect  of  any  such  reduction  in  joint  rates, 
fares  and  charges." 

The  amendment  to  the  Act  farther  provides  as  follows : 

* '  It  shall  be  unlawful  for  any  common  carrier,  party  to  any  joint  tariff,  to 
charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  the  transportation  of  persons  or  property,  or  for  any 
services  in  connection  therewith,  between  any  points  as  to  which  a  joint  rate, 
fare,  or  charge  is  named  thereon  than  is  specified  in  the  schedule  filed  with 
the  Commission  in  force  at  the  time.'* 

It  is  therefore  now  a  criminal  offense  for  any  carrier,  party 
to  a  joint  tariff,  to  participate  in  the  reception  of  compensa- 
tion above  or  below  the  established  rate. 

Another  provision  of  the  Act  as  amended  requires  the 
Commission  to  execute  and  enforce  the  provisions  of  the  Act, 
and  makes  it  the  duty  of  any  District  Attorney  of  the  United 
States,  upon  the  request  of  the  Commission,  to  institute  and 
prosecute  all  necessary  pro(*eediugs  for  that  purpose. 

The  rule  heretofore  existing,  which  requires  ten  days*  pub- 
lic notice  of  any  advance  in  the  rates  established  by  individ- 
ual carriers,  is  enlarged  by  adding  the  following  provision : 

**  Reductions  in  such  published  rates,  fares,  or  charges  shall  only  be  made 
after  three  days^  previous  public  notice,  to  be  given  in  the  same  manner  that 
notice  of  an  advance  in  rates  must  be  given.** 

It  will  be  seen  that  joint  tariffs  and  individual  tariffs  are 
now  under  substantially  the  same  rules.  Neither  can  be 
reduced  without  three  days'  public  notice,  or  advanced  with- 
out ten  days*  public  notice ;  and  the  Commission  must  also 
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be  notified  of  all  contemplated  changes ;  individual  and  joint 
tariffs  alike  must  be  obsen'ed  in  their  integrity. 

In  reference  to  the  application  of  these  provisions  of  the 
law  to  export  traffic,  the  Commission  understands  that  tariffs 
now  on  file  in  its  office,  established  by  carriers  accepting 
merchandise  billed  or  intended  for  export  by  sea,  are  made 
in  compUance  with  its  order  of  the  date  of  March  8,  ISSS*, 
and  whether  they  be  individual  or  joint  tariffs  the  require- 
ment of  notice  of  any  change  therein  is  the  same  as  in  the 
case  of  other  tariffs.  Imported  traffic  transported  to  any 
place  in  the  United  States  from  a  port  of  entry  or  place  of 
reception,  whether  in  this  country  or  in  an  adjacent  foreign 
country,  is  required  to  be  taSen  on  the  inland  tariff  governing 
other  freights. 

By  order  of  the  Commission : 

Edw.  a.  MoSELETy 

Secretary. 
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[Public,  No.  125.] 


AN  ACT- 


TO  AMEND  AN  ACT  ENIITLED  "AN  ACT  TO  EEG- 
ULATE  COMMERCE,"  APPROVED  FEBRUARY 
FOURTH,  EIGHTEEN  HUNDRED  AND  EIGHTY- 
SEVEN. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That  sec- 
tion six  of  an  act  entitled  "An  act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  be,  and  it  is  hereby,  amended  so  as  to  read  as  follows: 

"  Sec.  6.  That  every  common  carrier  subject  to  the  provis- 
ions of  this  act  shall  print  and  keep  open  to  public  inspection 
schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force  at  the 
time  upon  its  route.  The  schedules  printed  as  aforesaid  by 
any  such  common  carrier  shall  plainly  state  the  places  upon 
its  railroad  between  which  property  and  passengers  will  lib 
curried,  and  shall  contain  the  classification  of  freight  in  force,' 
and  shall  also  state  separately  the  terminal  charges  and 
any  rules  or  regulations  which  in  anywise  change,  aflfect,  or* 
determine  any  part  or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges.  Such  schedules  shall  be  plainly  printeci 
in  large  type,  and  copies  for  the  use  of  the  public  shall  be 
posted  in  two  public  and  conspicuous  places,  in  every  depots' 
station,  or  office  of  such  carrier  where  passengers  or  freight,' 
respectively,  are  received  for  transportation,  in  such  fortti 
that  they  shall  be  accessible  to  the  public  and  can  be  con- 
veniently inspected. 

"  Any  common  carrier  subject  to  the  provisions  of  this  act' 
receiving  freight  in  the  United  States  to  be  carried  through 

♦For  original  Act,  sec  1  I.  C.  C.  Rep.,  p.  660. 
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a  foreign  countiy  to  any  place  la  the  United  States  shall 
jji  like  muuner  print  and  keep  open  to  public  luspeotion, 
fivery  depot  or  office  where  such  freight  is  received  for  ship- 
ment, schedules  showiug  the  through  rates  established  and 
oliarged  by  such  common  carrier  to  all  points  in  the  United 
States  beyond  the  foreign  country  to  which  it  accepts  freight 
for  shipment ;  and  any  freigijt  shipped  from  the  United  States 
through  a  foreign  country  into  the  United  States,  the  through 
rate  on  which  shall  not  have  been  made  public  as  required 
by  this  act,  shall,  before  it  is  admitted  into  tlie  United  States 
from  said  foreign  country,  be  subject  to  customs  duties  as 
said  freight  were  of  foreign  production  ;  and  any  law  in  coi 
fliut  with  this  section  is  hereby  repealed. 

"  No  advance  shall  be  made  in  the  rates,  fares,  and  chai 
which  have  been  established  and  published  as  aforesaid  by 
any  common  carrier  in  compliance  with  the  requirements  of 
this  section,  except  after  ten  days'  public  notice,  which  sliall 
plainly  state  the  changes  proposed  to  be  made  in  the  sched- 
ule then  in  force,  and  the  time  when  the  increased  rates, 
fares,  or  charges  will  go  into  effect;  and  the  proposed  changes 
Khali  be  shown  by  printing  new  schedules,  or  shall  be  plainly 
indicated  upon  the  schedules  in  force  at  the  time  and  kept 
open  to  public  inspection.  Reductions  in  such  published 
rates,  fares,  or  charges  shall  only  be  made  after  three  days' 
previous  public  notice,  to  be  given  in  the  same  manner  that 
notice  of  an  advance  in  rates  must  be  given. 

"And  when  any  such  common  carrier  shall  have  estabUsl 
and  published  its  rates,  fares,  and  charges  in  compliaoi 
with  the  provisions  of  this  section,  it  shall  be  nnlawtul 
sach  common  carrier  to  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation 
tor  the  transportation  of  passengers  or  property,  or  for  any 
asrvices  in  connection  therewith,  than  is  specified  iu  such 
^blished  schedules  of  rates,  fares,  and  charges  as  ruayat 
the  time  be  in  force. 

"  Every  common  carrier  subject  to  the  provisions  of  this 
act  shall  file  with  the  Commission  hereinafter  provided  for 
flopies  of  its  schedules  of  rates,  fares,  and  charges  which  have 
boon  established  and  published  in  compliance  with  the  i»- 
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<{Tiiremeiits  of  this  section,  and  shiill  promptly  notify  said 
Commission  of  all  chunges  made  in  the  same.  Every  sucji 
common  carrier  shall  ako  tile  with  said  Commission  copieis 
of  all  contracts,  agreements,  or  arrantiieDi^nts  with  otlisr  t-oui- 
moD  carriers  in  relation  to  any  traffic  ati'ectcd  by  the  jmi- 
luione  of  this  act  to  which  it  may  be  a  party.  And  in  ctLmm 
where  passengers  and  freight  pass  over  continuous  lin*s  or 
routes  operated  by  more  than  one  common  carrier,  and  thu 
several  common  carriera  operating  such  Unes  or  routes  estab- 
lish joint  tariffs  of  rates  or  fares  or  charges  for  such  contin- 
uous lines  or  routes,  copies  of  such  joint  tariffs  shall  also,  in 
like  manner,  be  tiled  with  said  Commission.  Such  joint 
rates,  fureK,  and  charges  on  such  continuous  lines  so  ffled  ne 
aforesaid  shall  be  made  public  by  such  common  carriers 
when  directed  by  said  Commission,  in  so  far  as  may,  in  the 
judgment  of  tho  Commission,  be  deemed  practicable;  ami 
said  Commission  shall  from  time  to  time  prescribe  the  meai>- 
ure  of  publicity  which  shall  be  given  to  such  rates,  fares,  and 
charges,  or  to  such  part  of  them  as  it  may  deem  it  practica- 
ble for  such  common  carriers  to  publish,  and  the  places  in 
which  they  shall  be  published. 

"No  advance  shall  be  made  in  joint  rates,  fares  and  charg- 
es, shown  upon  joint  tariffs,  except  after  ten  days'  notice  to 
the  Commission,  which  shall  plainly  state  the>  changes  pro- 
posed to  be  made  in  the  schedule  then  iu  force,  and  the  timo 
when  the  increased  rates,  fai-es,  or  charges  will  go  into  effect. 
No  reduction  shall  be  made  in  joint  rates,  fares,  and  eliargos, 
except  after  three  days'  notice,  to  be  given  to  the  Commis- 
sion as  is  above  provided  in  the  caae  of  an  advance  of  joint 
rates.  The  Commission  may  make  public  such  proposed  ad- 
vances, or  such  reductions,  in  such  manner  as  may,  iu  itH 
judgment,  be  deemed  practicalde,  and  may  prescribe  from 
time  to  time  the  measure  of  publicity  which  common  carriers 
shall  give  to  advances  or  reductions  in  joint  tariffs. 

"It  shall  be  unlawful  for  any  common  carrier,  party  to 
any  joint  tariff,  to  charge,  demand,  collect,  or  receive  from 
any  person  or  persona  a  greater  or  less  compensation  for  the 
transportation  of  persons  or  property,  or  tor  any  services  in 
connection  therewith,  between  any  points  as  to  which  a  joint 
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rate,  fare,  or  chm^e  is  named  thereon  than  is  specified  in  the 
8cli6dul(!  filed  with  the  Commission  in  lorcie  at  the  time. 

"Thu  Gummiseicn  may  determine  and  prescribe  the  form 
in  which  the  schedules  required  by  tliia  section  to  be  kept 
op6n  to  public  inspection  shiill  be  prepared  and  arranged, 
and  may  uhango  tlie  form  from  time  to  time  as  shall  be  found 
expedient. 

"If  any  such  common  carrier  shull  neglect  or  refuse  to  file 
or  publish  its  schedules  or  tariffs  of  rates,  fares,  and  charges 
as  provided  in  this  section,  or  any  part  of  the  same,  such 
common  carrier  shall,  in  addition  to  other  penalties  herein 
prescribed,  be  subject  to  a  wiit  of  mandamus,  to  be  issued 
by  any  circuit  court  of  the  United  States  in  the  judiciul  dis- 
trict wherein  the  principal  office  of  said  common  carrier  is 
situated,  or  wherein  such  offence  may  be  committed,  and  if 
such  common  carrier  be  a  foreign  corporation  in  the  judicial 
circuit  wherein  such  common  carrier  accepts  traffic  and  has 
an  agent  to  perform  such  service,  to  compel  compliance  with 
the  aforesaid  provisions  of  this  section ;  and  such  writ  shall 
issue  in  the  name  of  the  people  of  the  United  States,  nt  the 
relation  of  the  Commissioners  appointed  under  Ihe  proris- 
ions  of  this  act ;  and  the  failure  to  comply  with  its  require- 
ments shall  be  punishable  as  and  for  a  contempt ;  and  the 
said  Commissioners,  as  complainants,  may  also  apply  in 
any  such  circuit  court  of  the  United  States,  for  a  writ  of  in- 
junction against  such  common  carrier,  to  restrain  such  com- 
mon carrier  from  receiving  or  transporting  property  among 
the  several  States  and  Territories  of  the  United  States,  or  be- 
tween the  United  States  and  adjacent  foreign  conntties,  Or 
between  ports  of  transshipDient  and  of  entry  and  the  wevoriil 
States  and  Territories  of  the  United  States,  as  mentioned  in 
the  first  section  of  this  act,  until  such  common  carrier  shall 
have  complin  with  the  aforesaid  provisions  of  this  section 
of  this  act." 


Sec.  2.  That  section  ten  of  said  act  is  hereby 
as  to  read  as  follows : 


ded  BO 
See.  10.  That  any  common  earner  subject  to  the  proi 
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ions  of  this  act,  or,  whenever  such  common  carrier  is  a  cor- 
poration, any  director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person,  acting  for  or  employed  by 
such  corporation,  who,  alone  or  with  any  other  corporation, 
company,  person,  or  party,  shall  willfully  do  or  cause  to  be 
done,  or  shall  willingly  suffer  or  permit  to  be  done,  any  act, 
matter,  or  thing  in  this  act  prohibited  or  declared  to  be  un- 
lawful, or  who  shall  aid  or  abet  therein,  or  shall  willfully 
omit  or  fail  to  do  any  act,  matter,  or  thing  in  this  act  required 
to  be  done,  or  shall  cause  or  willingly  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required  by  this  act  to  be 
done  not  to  be  so  done,  or  shall  aid  or  abet  any  such  omis- 
sion or  IViilure,  or  shall  be  guilty  of  any  infraction  of  this  apt, 
or  shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  upon  conviction  thereof  in  any  district 
court  of  the  United  States  within  the  jurisdiction  of  which 
such  otfense  was  committed,  be  subject  to  a  fine  of  not  to 
exceed  five  thousand  dollars  for  each  offense:  Provided, 
That  if  the  offense  for  which  any  person  shall  be  convicted 
as  aforesaid  shall  be  an  unlawful  discrimination  in  rates, 
fares,  or  charges,  for  the  transportation  of  passengers  or 
property,  such  person  shall,  in  addition  to  the  fine  hereinbe- 
fore provided  for,  be  liable  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  exceeding  two  years,  or  both  such 
fino  and  im prison ra en t,  in  the  discretion  of  the  court. 

"  Any  common  carrier  subject  to  the  provisions  of  this  act, 
or,  whenever  such  common  carrier  is  a  corporation,  any  offi- 
cer or  agent  thereof,  or  any  person  acting  for  or  employed 
by  such  corporation^  who,  by  means  of  false  billing,  false 
classification,  false  weighing,  or  false  report  of  weight,  or  by 
any  other  device  or  means,  shall  knowingly  and  willfully  assist,, 
or  shall  willinp:ly  suffer  or  permit,  any  person  or  persons  ta 
obtain  transportation  for  property  at  less  than  the  regular* 
rates  then  ostablished  and  in  force  on  the  line  of  transporta- 
tion of  siuh  common  carrier,  shall  be  deemed  guilty  of  a  mis- 
demeanor, nnd  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the 
district  in  which  such  offense  was  committed,  be  subject  to  ap 
fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment. 
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in  the  penitentiary  (or  a  term  of  unt  exueeiliug  two  ;re»r«, 
or  botli,  iu  tlie  discretion  of  tlif  i  uurt,  for  earli  offense. 

"  Any  persim  and  any  officer  or  n;:«'nt  of  any  corporation 
or  company  who  shall  ijeliver  projierty  for  transportation 
to  any  common  carrier,  BubjsL-t  to  the  provisions  of  this  act, 
or  for   whom  as  consignor  or  L-ousi^nee  any  sncli  carrier 
shall  transport  property,  who  shiill  knowingly  anil  willfully, 
by   false   billing,   false   classification,   false   weighing,   false 
representation  of  the  contents  of  the  package,  or  false  re- 
port of  weight,  or  by  any  other  device  or  means,  whether 
with  or  without  the  consent  or  connivance  of  the  carrier,  it» 
agent  or  agents,  obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established  and  in  force  on 
the  line  of  transportation,  shall  be  deemed  guilty  of  frai 
which  is  hereby  declared  to  be  a  miademeanor,  and  shi 
upon  convictiou  thereof  in  any  court  of  the  United  Sta( 
of  competent  juiisdiction  mthin  the  district  in  which  si 
offense  was  committed,  be  subject  for  each  offense  to  a 
of  not  exceeding  five  thousand  dollars  or  imprisonment 
the  penitentiary  for  a  term  of  not  exceeding  two  years, 
both,  in  the  discretion  of  the  court. 

"  If  any  such  person,  or  any  officer  or  agent  of  any 
corporation  or  company,  shall,  by  payment  of  money 
other  thing  of  value,  solicitation,  or  otherwise,  induce 
common  carrier  subject  to  the  provisions  of  this  act,  or 
of  its  officers  or  agents,  to  discriminate  unjustly  in  his,  its,  or 
their  favor  as  against  any  other  consignor  or  consignee  iu  the 
transportation  of  property,  or  shall  aid  or  abet  any  common 
carrier  in  any  such  unjust  discrimination,  such  person  or 
such  officer  or  agent  of  such  corporation  or  company  shall 
he  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
thereof  in  any  court  of  the  United  States  of  competent  ji 
diction  within  the  distiict  in  which  such  offense 
mitted,  be  subject  to  a  fine  of  not  exceeding  five  thousi 
dollars,  or  imprisonment  in  the  penitentiary  for  a  term 
not  exceeding  two  years,  orboth,  in  the  discretion  of  the  court, 
for  each  offense  ;  and  such  person,  corporation,  or  company 
.shall  also,  together  with  said  common  canier,  be 
jointly  or  severally,  in  an  action  on  the  case  to  be  bi 
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by  iiuy  ( oiisignor  or  consignee  discriminated  against  in  any 
court  of  the  United  States  of  competent  juiisdiction  for  all 
damages  caused  by  or  resulting  therefrom." 

Sec.  3.  That  section  twelve  of  said  act  is  hereby  amended 
so  as  to  read  as  follows  : 

"  Sec.  12.  That  the  Commission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of 
all  common  carriers  subject  to  the  provisions  of  this  act,  and 
shall  keep  itself  informed  as  to. the  manner  and  method  in 
which  the  same  is  conducted,  and  shall  have  the  right  to 
obtain  from  such  common  carriers  full  and  complete  imforma- 
tion  necessary  to  enable  the  Commission  to  perform  the 
duties  and  carry  out  the  objects  for  which  it  was  created ;  and 
the  Commission  is  hereby  authorized  and  required  to  execute 
and  enforce  the  provisions  of  this  act ;  and,  upon  the  request 
of  the  Commission  it  shall  be  the  duty  of  any  district 
attorney  of  the  United  States  to  whom  the  Commission  may 
apply  to  institute  in  the  proper  court  and  to  prosecute  under 
the  direction  of  the  Attorney-General  of  the  United  States, 
all  necessary  proceedings  for  the  enforcement  of  the  pro- 
visions of  this  act  and  for  the  punishment  of  all  violations 
thereof  ;  and  the  costs  and  expenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the  expenses  of  the 
courts  of  the  Unitt>d  States  ;  and  for  the  purposes  of  this  act 
the  Commission  shall  have  power  to  require,  by  subpoena, 
the  attendance  and  testimony  of  witnesses  and  the  produc- 
tion of  all  books,  papers,  tariffs,  contracts,  agreements,  and 
documents  relating  to  any  matter  under  investigation,  and  in 
case  of  disobedience  to  a  subpoena,  the  Commission,  or  any 
party  to  a  proceeding  before  the  Commission,  may  invoke  the 
aid  of  au}  court  of  the  United  States  in  requiring  the  attend- 
ance and  testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents  under  the  provisions  of  this  section. 

*'  And  jiav  of  the  circuit  courts  of  the  United  States  within 
the  juiisdiction  of  which  such  inquiry  is  carried  on  may,  in 
eas"  of  coutuiuacy  or  refusal  to  obey  a  subpoena  issued  to  any 
coiuinou  cai'iier  subject  to  tlie  provisi<ms  of  tins  act,  or  other 
person,  issue  an  order  requiring  such   common   earner   or 
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other  person  to  appear  before  said  Commission  (and  produce 
books  and  papers  if  so  ordered)  and  give  evidence  toucliing 
the  matter  in  question  ;  and  any  failure  to  obey  such  order 
of  the  court  may  be  punished  by  such  court  as  a  contempt 
thereof.  The  claim  that  any  such  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence  shall 
not  excuse  such  witness  from  testifying ;  but  such  evidence 
or  testimony  shall  not  be  used  against  such  person  on  the 
trial  of  any  criminal  proceeding." 

Sec.  4.  That  section  fourteen  of  said  act  is  hereby  amended 
so  as  to  read  as  follows : 

"  Sec.  14.  That  whenever  an  investigation  shall  be  made 
by  said  Commission,  it  shall  be  its  duty  to  make  a  report  in 
writing  in  respect  thereto,  wliich  shall  include  the  findings  of 
fact  upon  which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if 
any,  should  be  made  by  the  common  carrier  to  any  party  or 
parties  w^ho  may  be  found  to  have  been  injured ;  and  such 
findings  so  made  shall  thereafter,  in  all  judicial  proceedings, 
be  deemed  privia  facie  evidence  as  to  each  and  every  fact 
found. 

"  All  reports  of  investigations  made  by  the  Commission 
shall  be  entered  of  record,  and  a  copy  thereof  shall  be  fur- 
nished to  the  party  who  may  have  complained,  and  to  any 
common  carrier  that  may  have  been  complained  of. 

"  The  Commission  may  provide  for  the  publication  of  its 
reports  and  decisions  in  such  form  and  manner  as  may  be 
best  adapted  for  public  information  and  use,  and  such  author- 
ized publications  shall  be  competent  evidence  of  the  reports 
and  decisions  of  the  Commission  therein  contained,  in  all 
courts  of  the  United  States,  and  of  the  several  States,  with- 
out any  further  proof  or  authentication  thereof.  The  Com- 
mission may  also  cause  to  be  printed  for  early  distribution 
its  annual  repoi'ts." 

Sec.  5.  That  section  sixteen  of  said  act  is  hereby  amended 
so  as  to  read  as  follows : 
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"Sec.  16.  That  whenever  any  common  carrier,  as  defined 
in  and  subject  to  the  provisions  of  this  act,  shall  violate,  or 
refuse  or  neglect  to  obey  or  perform  any  lawful  order  or 
requirement  of  the  Commission  created  by  this  act,  not 
founded  upon  a  controversy  requiring  a  trial  by  jury,  as  pro- 
vided by  the  seventh  amendment  to  the  Constitution  of  the 
United  States,  it  shall  be  lawful  for  the  Commission  or  for 
any  company  or  person  interested  in  such  order  or  require- 
ment, to  apply  in  a  summary  way,  by  petition,  to  the  circuit 
court  of  the  United  States  sitting  in  equity  in  the  judicial 
district  in  which  the  common  carrier  complained  of  has  its 
principal  office,  or  in  which  the  violation  or  disobedience  of 
such  order  or  requirement  shall  happen,  alleging  such  viola- 
tion or  disobedience,  as  the  case  may  be ;  and  the  said  court 
shall  have  power  to  hear  and  determine  the  matter,  on  such 
short  notice  to  the  common  carrier  complained  of  as  the  coui*t 
shall  deem  reasonable ;  and  such  notice  may  be  served  on 
such  common  carrier,  his  or  its  officers,  agents,  or  servants 
in  such  manner  as  the  court  shall  direct ;  and  said  court  shall 
proceed  to  hear  and  determine  the  matter  speedily  as  a  court 
of  equity,  and  without  the  formal  pleadings  and  proceedings 
applicable  to  ordinary  suits  in  equity,  but  in  such  manner  as 
to  do  justice  in  the  premises;  and  to  this  end  such  court 
shall  have  power,  if  it  think  fit,  to  direct  and  prosecute  in 
such  mode  and  by  such  persons  as  it  may  appuiut,  all  such 
inquiries  as  the  court  may  think  needful  to  enable  it  to  form 
a  just  judgment  in  the  matter  of  such  petition  ;  and  on  such 
hearing  the  findings  of  fact  in  the  report  of  said  Commis- 
sion sliall  bo  irr'nna  facie  evidence  of  the  matters  therein 
stated ;  and  if  it  be  made  to  appear  to  such  court,  on  such 
heaiin<4  or  on  report  of  any  such  person  or  persons,  that  the 
lawful  or;ler  or  re(piireme>nt  of  said  Commission  drawji  in 
question  lias  been  violated  or  disobeyed,  it  shall  be  lawful 
for  such  court  to  issue  a  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  to  restrain  such  common 
carrier  from  further  continuing  such  violation  or  disobedi- 
ence of  such  order  or  requirement  of  said  Commission,  and 
eiijoiuiiig  obedience  to  the  same ;  and  in  case  of  any  disobe- 
dience of  any  such  writ  of  injunction  or  other  proper  pro- 
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cess,  mandatory  or  otherwise,  it  shall  be  lawful  for  sui 
court  to  issue  writs  of  uttacliment,  or  any  otliu 
said  court  iucideut  or  applicable  to  writs  of  injunction  i 
other  proper  process,  mandatory  or  otherwise,  jif':uiist  an 
common  carrier,  and  if  a  corporation,  against  one  or  more  ) 
the  directors,  officers,  or  agents  of  the  same,  or  against  a 
owner,  lessee,  trustee,  receiver,  or  other  person  failing  i 
obey  such  writ  of  injunction,  or  other  propt-r  [irficeKB,  mail 
datory  or  otherwise ;  and  said  court  may,  if  it  sliall  think  6t, 
make  an  order  directing  such  common  can-ier  or  other  pL-j 
so  disobeying  such  writ  of  injunction  or  other  proper  pre 
cess,  mandatory  or  otherwise,  to  pay  such  sum  of  money,  n 
exceeding  for  each  carrier  or  person  in  defaiJt  the  sum  1 
live  hundred  dollars  for  every  day,  after  a  day  to  be  nara^ 
in  the  order,  that  such  carrier  or  other  person  shall  fail  to 
obey  such  injunction  or  other  proper  process,  mandatory  or 
otherwise;  and  such  moneys  shall  be  payable  as  the  i 
shall  direct,  either  to  the  party  complaining  or  into  court,  | 
abide  the  ultimate  decision  of  the  court,  or  into  the  treasufj 
and  payment  thereof  may,  without  prejudice  to  any  othe^ 
mode  of  recovering  the  same,  be  enforced  by  attaclimeut  or 
order  in  the  nature  of  a  writ  of  execatioD,  in  like  manner  ss 
if  the  same  had  been  recovered  by  a  final  decree  in  persooM 
in  such  court.  When  the  subject  in  dispute  shall  be  of  I 
value  of  two  thousand  dollars  or  more,  either  party  to  s 
proceeding  before  said  court  may  appeal  to  the  Suprf 
Comt:  of  the  United  States,  under  the  same  re^iulatians  D^ 
provided  by  law  in  respect  of  secui-ity  for  sui'h  apt)eal ; 
anch  appeal  shall  not  operate  to  stay  or  aupt'i-scde  tliB  o 
of  the  court  or  the  execution  of  any  writ  or  process  there 
and  such  court  may,  in  every  such  matter,  order  thn  paymcQ 
of  such  costs  aud  counsel  fees  as  shall  bo  der^med  rest 
able.  Whenever  any  such  petition  shall  Ite  filed  or  yreseniSS 
by  the  Commission  it  fihall  be  the  duty  of  tlie  di-strict  atfc  ' 
ney,  under  the  direction  of  the  Attorney-General  of  1 
United  States,  to  prosecute  the  same;  ami  tin!  costs  ; 
expenses  of  sach  prosecution  shall  be  paid  out  of  the  nppit 
priation  tor  the  expenses  of  the  courts  of  the  TTnited  SfaM 
"If  the  matters  involved  in  any  such  order  or  requirein 
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of  said  Commission  are  founded  upon  a  controversy  requiring 
a  trial  by  jury,  as  provided  by  the  seventh  amendment  to  the 
Constitution  of  the  United  States,  and  any  such  common 
carrier  shall  violate  or  refuse  or  neglect  to  obey  or  perform 
the  same,  after  notice  given  by  said  Commission  as  provided 
in  the  fifteenth  section  of  this  act,  it  shall  be  lawful  for  any 
company  or  person  interested  in  such  order  or  requirement 
to  apply  in  a  summary  way  by  petition  to  the  circuit  court  of 
the  United  States  sitting  as  a  court  of  law  in  the  judicial  dis* 
trict  in  which  the  carrier  complained  of  has  its  principal 
office,  or  in  which  the  violation  or  disobedience  of  such  order 
or  requirement  shall  happen,  alleging  such  violation  or  diso- 
bedience as  the  case  may  be;  and  said  court  shall  by  its  order 
then  fix  a  time  and  place  for  the  trial  of  said  cause,  which 
shall  not  be  less  than  twenty,  nor  more  than  forty  days  from 
the  time  said  order  is  made,  and  it  shall  be  the  duty  of  the 
marshal  of  the  district  in  which  said  proceeding  is  pending 
to  forthwith  serve  a  copy  of  said  petition,  and  of  said  order, 
upon  each  of  the  defendants,  and  it  shall  be  the  duty  of  the 
defendants  to  file  their  answers  to  said  petition  within  ten 
days  after  the  service  of  the  same  upon  them  as  aforesaid. 
At  the  trial  [of  J  the  findings  of  fact  of  said  Commission  as  set 
forth  in  its  report  shall  be  prima  facie  evidence  of  the  mat« 
ters  therein  stated,  and  if  either  party  shall  demand  a  jury  or 
shall  omit  to  waive  a  jury  the  court  shall,  by  its  order,  direct 
the  marshal  forthwith  to  summon  a  jury  to  try  the  cause ; 
but  if  all  the  parties  shall  waive  a  jury  in  writing,  then  the 
court  shall  try  the  issues  in  said  cause  and  render  its  judg- 
ment thereon.  If  the  subject  in  dispute  shall  be  of  the  value 
of  two  thousand  dollars  or  more  either  party  may  appeal  to 
the  Supreme  Court  of  the  United  States  under  the  same  reg- 
ulations now  provided  by  law  in  respect  to  security  for  such 
appeal ;  but  such  appeal  must  be  taken  within  twenty  days 
from  the  day  of  the  rendition  of  the  judgment  of  said  circuit 
court.  If  the  judgment  of  the  circuit  court  shall  be  in  favor 
of  the  party  complaining,  he  or  they  shall  be  entitled  to 
recover  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by 
the  court,  which  shall  be  collected  as  part  of  the  costs  in  the 
case.     For  the  purposes  of  this  act,  excepting  its  penal  pro* 
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viaioDB,  the  circuit  courts   of  the   United   States   shall 
deemed  to  bo  alwuys  in  sesBion." 

Sec.  6.  That    aection    geventeen   of    said    act    ia    hereb; 
ameuded  so  as  to  read  as  follows : 

"Sec.  17.  That  the  Commission  may  conduct  its  proceed- 
ings in  fiuuh  manner  as  will  best  conduce  to  the  proper  dis- 
patch of  bnsiness  and  to  the  ends  of  justice.  A  majo 
of  the  Commiasion  shall  constitute  a  quorum  for  the  tranj 
tion  of  business,  but  no  Commissioner  shall  participate  i 
any  hearing  or  proceeding  in  which  lie  has  nay  pecuniary 
interest.  Said  Commission  may,  from  time  to  time,  make  or 
amend  such  general  rules  or  orders  as  may  be  requisite  for 
the  oriler  and  regulation  of  proceedings  before  it,  inchitling 
forms  of  notices  aud  the  service  thereof,  which  shall  conform, 
as  nearly  as  may  be,  to  those  in  use  in  the  courts  of  i 
United  States.  Any  party  may  appear  before  said  Comic 
sion  and  be  faeai'd,  in  person  or  by  attorney.  Every  vote  aM 
official  act  of  the  Commiaaion  shall  be  entered  of  record, ; 
its  proceedings  shall  be  public  upon  the  request  of  eitba 
party  interested.  Said  Commission  shall  have  an  officijl 
seal,  which  shall  be  Judicially  noticed.  Either  of  the 
bera  of  the  Commission  may  administer  oatha  and  affirm 
tions  and  sign  subpceuai 

Sec.  7.  That  seotion  eighteen  of  said  act  is  hereby  amendof 
BO  as  to  read  as  follows : 

"Sec.  18.  Tliat  each  Commissioner  shall  receive  an  c 
I  salary  of  seven  thousand  five  hundred  dollars,  payable 
same  manner  as  the  judges  of  the  courts  of  the  United  State! 
The  Commission  sliall  appoint  a  secretary,  who  shall  receive 
an  annual  salary  of  three  thousand  five  hundred  dollars,  pay- 
able in  like  manner.  The  Commission  shall  have  authority 
to  employ  and  fix  the  compensation  of  such  other  employeea 
aa  it  may  find  necessary  to  the  proper  performance  of  its 
duties.  Until  otherwise  provided  by  law,  the  Commission 
may  hire  suitable  ofGcea  for  ita  use,  and  shall  have  authority 
to   procure  all   necessary  office  supplies.      Witnesses-  sum- 
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moned  before  the  Commission  shall  be  paid  the  same  fees 

and  mileage  that  are  paid  witnesses  in  the  courts  of  the 

United  States. 

"  All  of  the  Expenses  of  the  Commission,  including   all 

necessary  expenses  for  transportation  incurred  by  the  Com- 
missioners, or  by  their  employees  under  their  orders,  in  mak- 
ing any  investigation,  or  upon  official  business  in  any  other  . 
places  than  in  the  city  of  Washington,  shiall  be  allowed  and 
paid  on  the  presentation  of  itemized  vouchers  therefor 
approved  by  the  chairman  of  the  Commission." 

Sec.  8.  That  section  twenty-one  of  said  act  is  hereby 
amended  so  as  to  read  as  follows : 

**  Sec.  21.  That  the  Commission  shall,  on  or  before  the 
first  day  of  December  in  each  year,  make  a  report,  which  shall 
be  transmitted  to  Congress,  and  copies  of  which  shall  be  dis- 
tributed as  are  the  other  reports  transmitted  to  Congress. 
This  report  shall  contain  such  information  and  data  collected 
by  the  Commission  as  may  be  considered  of  value  in  the 
determination  of  questions  connected  with  the  regulation  of 
commerce,  together  with  such  recommendations  as  to  addi- 
tional legislation  relating  thereto  as  the  Commission  may 
deem  necessary  ;  and  the  names  and  compensation  of  the 
persons  employed  by  said  Commission." 

Sec.  9.  That  section  twenty-two  of  said  act  is  hereby 
amended  so  as  to  read  as  follows : 

**  Sec.  22.  That  nothing  in  this  act  shall  prevent  the  car- 
riage, st()rM;j;e,  or  handling  of  propei^ty  free  or  at  reduced 
rates  for  tlio  United  States,  State,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute  and 
homeless  ]»trsons  transported  by  charitable  societies,  and  the 
necessary  agents  employed  in  such  transportation,  or  the 
issuance  oi  mileage,  excursion,  or  commutation  passenger  tick- 
ets;  notliini^  in  this  act  shall  be  construed  to  prohibit  any 
common  ( arrier  from  giving  reduced  rates  to  ministers  of 
religion,  or  to  municipal  governments  for  the  transportation 
of  indigent  persons,  or  to  inmates  of  the  National  Homes 
or  State   Homes   for  Disabled   Volunteer  Soldiers,  and  of 
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Soldiers'  and  Sailors'  Orphan  Homes  including  those  abo 
to  enter  and  those  returning  home  after  discharge,  iind 
iirrangements  with  the  boards  of  managers  of  said  home: 
nothing  in  this  act  shall  be  construed  to  prevest  railroai 
fi-ora  givinj;  free  c:iiri;ige  to  their  own  officers  and  employee 
or  to  prevent  the  principal  officers  of  any  railroad  comp&i 
or  companies  from  exchanging  passes  or  tickets  with  othi 
railroad  companies  Cor  their  officei-s  and  employees ;  and  act] 
ing  in  this  act  contained  shall  in  any  way  abridge  or  alt< 
the  remedies  now  existing  at  common  law  or  by  statute,  bi 
the  provisions  of  this  act  are  in  addition  to  such  remedieF 
J^rovided,  That  no  pending  litigation  shall  in  any  way  I 
affected  by  this  act." 

Sec.  10.  That  the  circuit  and  district  courts  of  the  Unite 
States  shall  have  jurisdiction  upon  the  relation  of  any  perso 
or  persons,  firm,  or  corporation,  alleging  such  violation  by 
I'Ommon  carrier,  of  any  of  the  provisions  of  the  act  to  whic 
this  is  a  supplement  and  all  acts  amendatory  thereof,  as  pn 
vents  the  relator  from  having  interstate  traffic  moved  by  sai 
common  carrier  at  the  same  rates  as  are  charged,  or  upo 
terms  or  conditions  as  favorable  as  those  given  l)y  said  com 
nion  carrier  for  like  traffic  under  similar  conditions  to  an 
■other  shipper,  to  issue  a  writ  or  writs  of  mandamus  againt 
Kaid  common  carrier,  commanding  such  common  carrier  t 
move  and  transport  the  traffic,  or  to  furnish  cars  or  other  faci! 
ities  for  transportation  for  the  party  applying  for  the  writ 
J*rovkhd,  That  if  any  question  of  fact  as  to  the  prop^  com 
pensatioD  to  the  common  carrier  tor  the  service  to  be  enforce' 
by  the  writ  is  raised  by  the  pleadings,  the  writ  of  peremptor 
mandamus  may  issue,  notwithstanding  such  question  of  fac 
is  undetermined,  upon  such  terms  as  to  socuritv,  payment  o 
money  into  the  court,  or  otherwise,  as  the  court  may  thin' 
jiroper,  pending  the  determination  of  the  question  of  fact 
Provided,  That  the  remedy  hereby  given  by  writ  of  manda 
raus  shall  be  cumulative,  and  shall  not  be  held  to  exclude  o 
interfere  vritli  other  remedies  provided  by  this  act  or  the  ac 
to  which  it  is  a  supplement. 
Approved  Maucii  2,  138tt. 
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JJppman  &  Co.  r.  Dlinois  Central  R.  R.  Co.,  584. 

In  re  Joint  Water  and  Rail  Lines,  045. 

In  re  Passenger  Tariffs,  649. 

Construction  op  TnraD  Section.— Preference  or  advantag^e. 

Martin  v.  Southern  Pacific  Co.  et  aL,  1. 

Martin  et  al,  v.  Chicago,  Burlinp^on  and  Quincv  R.  R.  Co.  et  al,^ 
25. 

Scofield  et  al.  v.  Lake  Shore  and  Michigan  Southern  R'y  Co..  90. 

Hurlburt  v.  Lake  Shore  and  Micliigan  Southern  R'y  Co.,  122. 

Ilurlburt  v,  Penn.sylvania  R.  li.  Co.,  130. 

Lincoln  Board  of  Trade  v.  Burlington  and  Missouri  River  R.  R.  Co., 
in  Neb.,  et  al.,  147. 

Lincoln  Board  of  Tmde  r.  Missouri  Pacific  R'v  Co.,  155. 

Hx)well  et  al.  v.  New  York,  Lake  Erie  and  Western  et  al.,  272. 

(xriffee  l\  Burlington  and  Missouri  River  R.  R.  Co.,  in  Neb.,  301. 

Slater  v.  Northern  Piiciiic  R.  R.  Co.,  ;^59. 

Detroit  Board  of  Trade  et  al.  v.  Grand  Trunk  R'y  of  Canada  et  al., 
315. 

In  re  Tariffs  of  Transcontinental  Lines,  324. 

Report  of  Interstate  Commerce  Commission,  443. 

Rend  ?*.  CMiicago  and  Northwestern  R'y  Co..  5-10. 

Jn  re  Polillon  of  the  Produi^e  Exchange  of  Toledo,  588. 

Miclii;^an  Congress  Water  Company  v.  C'hicago  and  Grand  Trunk 
R'y  Co.,  594. 

fjo^icin  et  al.  v.  (.^hicago  and  Noilhwost^?rn  R'y  Co.,  604. 

■imporiul  Coal  Comi»auv  et  al.  i\  Pittsburgh  and  Lake  Erie  R.  R. 
Co.  et  f//.,  fiiy. 

Construction  of  Third  Section. — Facilities  for  interchange  of  traffic. 
KcDluckv  and  Indiana  Bridge  Conipanv  v.  Louisville  and  Nashville 
R.  R.  Co.,  102. 

Construction  of  Fourth  S?:ction. — Long  and  short  haul  clause. 

Martin  r.  Southern  Pacific  Co.  et  al.,  1. 

Business  Men's  Association  r.  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  R'y  Co.,  52. 

Liniolii  Board  of  Trade  v.  Missouri  Pacifi<-  R'y  Co.,  155. 

In  re  Chicago,  St.  Paul  and  Kansas  City  R'y  Co,  231. 

R<'port  of  Interstate  (.'ommerce  Commission,  412. 

In  re  PassiMiger  Tariffs  and  Rate  Wai*s,  513. 

Rend  v.  ('hicago  and  Northwestern  R'y  Co..  540. 

Logan  et  al.  v.  Chicago  and  Northwestern  R'y  Co.,  604. 

Imperial  Coal  Company  et  al.  v.  Pittsburgh  and  Lake  Ei'ie  R.  R.  Co- 
etal.,  61 H. 

Construction  of  Sixth  SECTiON.—Filing  and  publication  of  schedules. 
In  re  Tariffs  of  Transcontinental  Lines,  324. 
Report  of  lntei*stiite  Commerce  Commission,  420. 
In  rt>  Pass(?nger  Tarilfs  and  Rate  Wars,  513. 
Iji  re  Pjissenger  Tariffs,  049. 
I7i  re  Joint  Tarilfs,  Cii'cular,  656. 
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Construction  of  Thirteenth,  Fourteenth  and  Fifteenth  Sections. 
— Complaints  and  adjudications. 

Report  of  Interstate  Commerce  Commission,  408. 

Construction  of  Twentieth  Section.— Annual  reports  from  cai'riers. 
Report  of  Intei'state  Commerce  Commission,  490. 

Construction  of -Twenty-second  Section.— Mileage,  excursion  and 
commutation  tickets. 

In  re  Passenger  Tariffs,  649. 

Ti'ansportation  of  railroad  employes. 

Grilfee  v.  Burlington  and  Missouri  River  Ry.  Co.,  801. 

Mileage,  Excursion  or  Commutation  Tickets.— The  general  require- 
ments of  the  Act  to  Regulate  Commerce  as  amended  are  as  applicable 
to  these  classes  of  tickets  as  to  any  others. 

In  re  Passenger  Tariffs,  649. 

AGENTS. 
See  Carriers  ;  Commissions  on  Sale  of  Tickets. 

AMENDMENTS. 
See  Complaint. 

BITTERS. 
Myers,  Survivor,  v,  Pennsylvania  Co.  et  al,  573. 

BURDEN  OF  PROOF. 

To  Justify  Greater  Charge  on  Shorter  Haul  is  on  Railroad 

Company. 

Spai-lanburg  Board  of  Trade  r.  Richmond  and  Danville  R.  R.  ("Jo. 
€t  al.,  304. 

Mileage  Rates  on  Branch  Lines. — A  departure  from  the  rule  of  equal 
mileage  rates  as  applied  to  the  several  branches  of  a  road  is  not  con- 
clusive that  such  rates  are  unlawful,  but  the  burden  is  on  the 
company  making  such  departure  to  show  its  rates  to  be  reasonable 
when  disputed. 

Logan  et  al  v.  Chicago  and  Northwestern  R'y  Co.,  604. 

See  Proof;  Evidence. 

CARRIERS. 

Must  Furnish  Adequate  Car  Equipment.— It  is  a  common  law  and 
charter  duty  of  evei-y  luilway  carrier  subject  to  the  Act  to  Regulal** 
Commerce  to  furnish  a  proper  and  adequate  car  equipment  for  all 
the  reasonable  needs  of  the  business  it  adveilises  and  undertakes  to 
do,  and  if  the  carrier  fails  to  do  this  to  the  wrongful  injun'  of  th»« 
shipper  it  is  liable  in  damages  therefor,  but  the  Statute  lias  not 
clothed  the  Interstate  Commerce  Commission  with  the  jurisdiction 
to  order  the  carrier  to  furnish  anv  particular  equipment  of  cars,  or 
in  fact  any  cars  at  all.  It  is  the  duty  of  such  carrier  to  select  and 
furnish  its  own  equipment  of  cars,  under  all  the  responsibility  which 
the  law  requires  of  it  in  so  vital  and  important  a  matter,  for  the 
public  has  not  undertaken  to  divide  responsibility  with  the  carrier 
in  this  i*espect. 

Scoiield  et  al,  v.  Lake  Shore  and  Michigan  Southern  Ry.  Co.,  90. 


Pbotection  aoaisst  Untieasosabi.y  Low  Rates.— The  Act  to  R^iilate 
Commerce  us-suiiies  tliiit  tlie  cai'riers,  in  their  power  to  make  I'ates, 
liave  ample  remedy  to  pixitcct  ^^inKt  i'ates  which  are  unrcasonabl; 

In  re  Chicago,  St.  Paul  and  Kansas  City  Ry  Co.,  231. 

Duty  to  Accept  all  Ordinary  Traffic— Common  carriers  are  under 
(iblii^iition  to  take  all  descriptions  of  oi'dinary  trafGe  from  all  points, 
and  it  is  i-i(;l)t  that  the  rates  should  be  known  and  announced  pub- 
licly in  advance  of  the  ofTering  of  tralHc, 
In  re  Tarilfs  of  Transcontinental  Lines,  3S4. 

Rights  of  Shippkrs.— Under  the  Act  to  Reflate  Commerce  shippew 
are  not  to  be  put  in  a  position  of  subserviency  to  common  carriers, 
nor  required  to  ask  for  rates,  but  are  entitled  to  equal  and  open  rates 
at  all  times. — lb. 

IMJIIORANT  Traxsportatios  —  A  railroatl  company  which  transports 
immig'rant^  in  unlit  cars  will  be  required  to  provide  better  accom- 
modations and  to  ascertain  their  fltness  the  CommissiOD  will  make 
its  own  inspeutiuD. 

Savery  &  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co.  et 
al,  338. 

Prosecutions  of. — A  carrier  which  has  conformed  to  the  ruling  of  the 
ConimiHsion  should  not  be  prosuciitcd  for  alleged  violations  of  law  in 
that  respect  which  occurrM  before  nuch  ruling  was  made  and  under 
a  construction  of  the  law  then  approved  by  the  carriere'  counsel. 
Slater  v.  Northern  Pacific  R.  R.  Co.,  368. 

Excessive  Rate-s.- The  fact  that  a  road  earns  little  more  than  operating 
expenses  is  not  to  be  ovei-luoked,  but  it  cuanot  be  made  to  juatily 
gi-ossly  excessive  rates.  Wherever  there  ore  more  roads  thatt  Um 
business  at  fair  rates  will  remunerate,  tbey  must  rely  upon  tutun 
earnings  for  the  return  of  investments  and  profits. 

Now  Ui'leaiis  Cotton  Exchange  V.  Cincinnati,  New  OrleuM  aad 
Texas  Pacillu  R'y  Co.  et  uL,  S75. 

Duty  to  Public. — A  railroad  company  is  underai>eoial  obligation  to  givB 
reasonable  rates  for  its  local  business,  but  there  are  many  ioBuenoes   j 
which  may  atlecl  througli  rates  wliile  n^t  bearing  ujion  local  iiktM  at  I 
all ;  or,  if  at  all,  in  leas  degi'oe. 
Lippman  &  Co.  r.  Illinois  Central  R.  R.  Co.,  5S4 

Inspection  op  Freioht  Cars.— After  a  freight  tank  car  has  just  rt^ 
tui'ned  from  one  long  journey,  it  is  the  duty  of  the  carrier  trafon:] 
permitting  it  to  t^tai't  out  loaded  on  anotliei  distant  run,  id  whhit  tb»a 
lives  and  safely  of  brakemen,  trainmen,  and  the  pi'opertV  ot  liUtm 
sliipper  will  be  involved,  to  have  such  car  carefully  iii8pe<aAd  Iq^^l 

competent  inspector,  in  order  to  asceiUiin  whether  it  t    ~ ""^ 

coiioition  tor  sui'h  si'i'vio!. 

Mii'liigun  Congress  Water  Company  !-.  Cliicago  and  Oraad  ftMt  "* 
R-y  Co.,  .'ia4. 

DeC'LAR.YTION  Of  Aoents. —Unauthorized  ileclarations  of  a  dep' 
implying  that  a  tank  car,  which  has  just  returned  from 
iourui-y,  is  in  a  safi'  condition  to  he  loiideil  and  slartpii 
lung  run,  arc  not  binding  ui>on  the  railroad  compmiy.— 
See  Act  TO  Regulate  Comuercb;  Facilities  Of  Tii. 
Rates;  .Joist  Tariffs;  Preference  and  Adw""'*" 
ABLE  Kateh;  Relative  Kates;  Tariffs;  UkjC) 
Water  and  Rail  Lines. 
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CARa 

Inspection  op  by  Carriers. 

Michigan  Congress  Water  Company  v.  Chicago  and  Grand  Trunk 
R'y  Co.,  594. 

Inspection  op,  by  the  Commission. 

Savery  &  Co.  v.  New  York  Centra,  and  Hudson  River  R.  R.  Co. 
et  ah,  338. 

Furnishing  op. 

Scofield  et  al.  v.  Lake  Shore  and  Michigan  Southern  R'y  Co.»  90l 

See  Tank  Cars  ;  Immigrant  Cars  ;  Carriers. 

CLASSIFICATION. 

Differences  in  Classification  may  violate  the  Fourth  Section. — 
Violation  of  the  Fourth  Section  of  the  Act  can  he  accomplished  hy 
differences  in  classification  as  well  as  hy  differences  in  Tariff  Rates. 

Martin  v.  Southern  Pacific  Co.  et  al.,  1. 

Mixed  Carload  Lots. — Mixed  carload  lots  should  be  uniformly  classi- 
fied, and  immediate  adoption  of  a  reasonable  rule  recommended. — lb. 

Analogous  Articles  entitled  to  SAME.~Classification  of  dried  fruits 
and  raisins  in  different  classess  works  injustice  to  shippers.^J6. 

Under  a  classification  which  puts  in  lumber  car  load  lots  in  the 
sixth  class,  and  unfinished  wagon  materials  in  the  fifth  class,  it  is 
held  that  hub-blocks  which  are  prepared  as  such  to  be  sold  to  the 
manufacturers  of  hubs  and  of  wheeled  vehiides,  but  upon  which  only 
so  much  labor  has  been  expended  as  is  needful  to  put  ihexa  in  con- 
dition for  seasoning,  are  to  be  r^^ded  as  the  raw  material  upon 
wliich  the  process  of  manufacture  of  hubs  is  not  yet  begun,  just  as 
boaids  are  the  raw  material  from  which  wagon  boxes  are  made. 
The  blocks  belong,  therefore,  when  not  otherwise  specified  in  the 
classification  slieet  with  lumber  instead  of  with  unfinished  wagon 
materials. 

Hurlburt  v.  Lake  Shore  and  Michigan  Southern  Ry.  Co.,  122. 
Hiu'lburt  V.  Pennsylvania  R.  R.  Co.,  130. 

CoNSTUUCTiox. — A  classification  sheet  is  put  before  the  public  for 
g-encral  information  ;  it  is  supposed  to  be  expressed  in  plain  terms  so 
that  tlie  ordinary  business  man  can  underatand  it,  and  in  connection 
with  the  Riite  Sheets,  determine  for  himself  what  he  can  be  lawfully 
chai'j^ed  for  transportation.  The  persons  who  prepare  the  classifi- 
cation hav<i  no  more  authority  to  construe  it  thain  anybody  else,  and 
they  must  leave  it  to  speak  for  itself. — lb. 

See  Uniform  Classification. 

CIRCUMSTANCES  AND  CONDITIONS. 

What  may  be  Dissimilar. 

Busin<'ss  Men's  Association  of  the  State  of  Minnesota  v,  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  62. 

Ric<?.  IJobinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania K.  R.  Co.,  8«9. 

Rend  i\  Chica^^o  and  Northwestern  R'y  Co.,  540. 

Lo^ran  et  (iL  i\  Chicago  and  Northwestern  R'y  Co.,  604. 

Business  M«mi's  Assoriation  of  the  State  of  Minnesota  v.  Chicago 
and  Noi'thwestern  R'y  Co.,  73. 
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What  do  not  Constitute  Dissimilar. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago, 
St.  Paul,  Minneapolis  and  Omalia  R'y  Co.,  52. 

In  re  Chicago,  St  Paul  and  Kansas  City  R'y  Co.,  231. 

Unifoum. 

Ri^iort  of  Interstate  Commei*ce  Commission,  451. 

How  Determined. — The  proper  classification  of  an  article  is  to  be  judged 
relatively  by  the  classification  of  the  other  articles  similar  in 
chai*actor,  quality  and  conditions  of  transportation. 

Myers,  Survivor,  v.  Pennsylvania  Co.  et  al.y  573. 

CiiANGES  IN. — The  rate  on  bittere  as  at  present  classified,  compared  with 
analogous  articles,  is  not  so  unreasonable  as  to  demand  a  change  of 
the  classification  of  that  particular  ai-ticle.  The  propriety  and  extent 
of  a  change  can  more  appropriately  be  acted  upon  in  connection  witli 
other  articles  in  a  general  revision  of  the  classification. — Ih. 

COAL. 

Rend  v.  Chicago  and  Northwestern  R'y  Co.,  540. 

Imperial  Coal  Co.  et  ah  v.  Pittsburg  and  Lake  Erie  R.  R.  Co.  et  cU. 

COMBINATION  RATES. 

Martin  r.  Southern  Pacific  Co.  et  ah,  1. 
In  re  Passenger  Tariffs,  649. 

See  Mileage  Tickets. 

COMMISSIONERS   OF  EMIGRATION. 
See  Immigrant  Transportation  ;  Interstate  Commerce  Commission. 

COMMISSIONS  ON  SALE  OF  TICKETS. 

Report  of  Interstate  Commerce  Commission,  467. 
In  re  Passenger  Tariffs  and  Rate  Wars,  513. 

CO]\IPETITION. 

Between  Localities. 

Report  of  Interstate  Commerce  Commission,  80. 

When  Dissimilar  Circumstances  and  Conditions  may  be  made  out 
BY  Railroad  Competition. 

Business  Men's  Association  of  the  State  of  Minnesota  t?.  Chicago 
St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  52. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago 
and  Northwestern  R'y  Co.,  73. 

When  Dissimilar  Circumstances  and  Conditions  ake  not  made  out 
BY  Railroad  Competition. 

Martin  v.  Southern  Pacific  Co.  et  ah,  1. 
Report  of  Interstate  Commerce  Commission,  12. 
Business  Men's  Association  of  the  State  of  Minnesota  V,  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  52. 
In  re  Chicago,  St.  Pai'l  and  Kansas  City  R'y  Co.,  381. 

EguAL  Mileage  Rates  often  Prevent. 

New  Orleans  Cotton  Exchange  r.  Cincinnati,  New  Orleans  and 
Texas  Pucitic  R'y  Co.  et  ahy  875. 

When  not  an  Excuse  for  Unjust  Relative  Rates. 

Logan  et  ah  i\  Chicago  and  Northwestern  R'y  Co.,  604. 
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COMPLAINT. 

Amendment  of.— The  Commission  is  liberal  in  allowing  an  amendment 
to  complaints,  but  will  not  allow  one  that  would  be  in  effect  making 
a*new  case. 

Delaware  State  Grange,  etc.,  v.  New  York,  Philadelphia  and  Nor* 
folk  R.  R.  Co.  et  aZ.,  309. 

Amendment  is  not  necessanrto  bring  in  matters  that  would  have 
been  the  subject  of  proof  under  the  complaint  as  originally  filed — 
lb. 

When  not  Favored. — A  complaint  mside  for  the  purpose  of  retaliation 
for  a  fancied  wrong,  as  to  get  even  with  a  carrier  for  revocation  of 
complainant's  pass,  does  not  commend  itself  to  the  Commission. 

Slater  v.  Northern  Pacific  R.  B.  Co.,  859. 

Informal. 

Report  of  Interstate  Commerce  Commission,  408. 

Parties. — Where  a  complaint  is  made  against  the  reasonableness  of 
through  rates  agreed  upon  by  several  connecting  lines,  it  is  neces- 
sary  to  make  ail  of  such  connecting  lines  parties  defendant. 

Michigan  Congress  Water  Co.  v.  Chicago  and  Grand  Trunk  B'y 
Co.,  594.' 

See  Act  to  Regulate  Commerce  ;  Parties.  • 

CONCESSION  OF  RELIEF. 

Terminates  the  Controversy. 

Report  of  Interstate  Commerce  Commission,  415. 

CONSTRUCTION. 

See  Jurisdiction;  Act  to  Regulate  Commerce;  Practice;  Inter- 
state Commerce  Commission  ;  Classification. 

CONTRACTS. 

Pre-existino.— The  fact  that  statutory  regulations  of  the  internal  com- 
merce are  sucii  as  to  preclude  the  literal  enforcement  of  pre-existing 
contracts,  does  not  allect  their  validity  or  make  them,  in  a  constitu- 
tional sense,  laws  impairing  the  obligation  of  contracts.  Such  a 
consequence  is  often  a  necessary  resmt  of  any  considerable  change 
in  the  ^'^eneral  laws,  and  must  be  submitted  to  as  such. 

Kentucky  and  Indiana  Bridge  Company  v,  Louisville  and  Nash- 
ville R.  R.  Co.,  16a. 

CORN. 
Logan  et  ah  v.  Chicago  and  Northwestern  R'y  Co.,  604. 

See  Long  and  Short  Haul  Clause. 

COST  OF  CARRLA.GK 

Difference  between,  on  Through  and  Local  Traffic. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago 
and  Northwestern  R'y  Co.,  73. 

Milk  Transportation. — Tlie  elements  of  exti*a  expense  are  substantially 
the  sanu'  upon  milk  transported  from  every  part  of  the  line  of  road 
over  wliich  the  special  milk  train  runs. 

Howell  etai  v.  New  York,  Lake  Erie  and  Western  B.  R.  Co.  etaL, 
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Exceptional  CmcuMSTAXCES  and  Conditions  caused  by. 

Rice,  Robinson  and  Witherop  i\  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  881). 

Local  and  Through  Traffic— Through  mtes  should  not  be  made  so 
low  as  to  burden  otlier  business  with  part  of  the  cost  of  the  busi- 
ness upon  whic'li  it  is  imposed. 

Lippman  &  Co.  v.  Illinois  Central  R.  R.  Co.,  584. 

COTTON. 

New  Orleans   Cotton  Exchange  r.  Cincinnati,  New  Orleans  and 
Texas  Pacific  R'y  Co.  et  al.,  375. 
Lippman  &  Lo.  f .  Illinois  Central  R.  R.  Co.,  584» 
In  re  Joint  Water  and  Rail  Lines,  645. 

DISCRIMINATION. 
See  Unjust  Discrimination 

DRIED  FRUIT. 
Martin  f.  Southern  Pacific  Co.  ct  al.,  1. 

EQUALITY. 

See  Facilities  of  Traffic  ;  Relative  Rates  ;  Unjust  Discrimination 

Preference  and  Advantage. 

EVIDENCE. 

Construction  OF  Classification.— IJ:ii]wa;;  officials  who  have  made  a 
classificii-k::i  ciiiuict  testify  to  their  uncle!  rlanding  of  its  construction. 

Hurlbuii;  v.  Lake  Shore  and  Michigan  Southern  R'y  Co.,  122. 
Hurlburt  V.  Pennsylvania  R.  R.  Co.,  130. 

It  is  competent  to  prove  bvthe  testimony  of  witnesses  in  what  sense 
terms  of  art  or  terms  peculiar  to  any  occupation  or  business  are  used 
by  those  engaged  in  such  occupation  or  business.  But  when  such 
terms  ai'e  made  use  of  in  a  classification  sheet  to  designate  the  pro- 
duct of  a  particular  employment,  they  are  supposed  to  be  used  as 
understood  in  that  employment,  and  it  is  not  competent  for  railroa<i 
experts,  when  the  meaning  of  the  classification  is  in  question,  to 
testify  in  what  sense  they  are  understood  in  transportation  circles. 
—lb. 

Preference  and  Advantage. — Witliout  some  proof  of  damage  result- 
ing to  complainants,  the  advantage  in  rates  as  related  to  distance  is 
not  necessarilv  undue  or  unreasonable,  no  sub.stantial  difference  in 
expense  appt^aring  to  exist. 

Howell  et  al  v.   New  York,  Lake  Erie  and  Western  R.  R.  Co.  et 

Additional. — The  Commission  is  not  willing  to  determine  the  relative 
reasonableness  of  rates  at  any  stations,  and  in  a  large  extent  of  ter- 
ritory, upon  the  mere  face  of  "tariffs,  and  without  further  proof. 

Spartanburg  Board  of  Trade  t\  Richmond  and  Danville  R.  R.  Co. 
€/a/.,  304. 

Where  it  is  obvious  that  there  are  many  parties  interested  as  dii^ectly 
as  is  the  complainant  in  the  question  before  the  Commission,  oppor- 
tunity will  be  given  them  to  appear  at  the  taking  of  evidence. — lb. 

A  case  finally  submitted  without  evidence,  ordered  adjourned  to  a 
future  day  for  the  purpose  of  taking  evidence  on  the  piinciple  above 
stated. — lb. 
See  Proof  ;  Burden  of  Proof  ;  Preference  and  Advant^^ge. 
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EXCURSION  TICKETS. 

Abuses  in  Issxtino. — Elxisting  methods  respeoting  excurdon  and  mileage 
tickets  considered  and  found  to  lead  to  various  louses. 

In  re  Passenger  Tariffs  and  Rate  Wars,  618. 

See  Mileage  Tickets. 

EXPORT  TRAFFIC. 


I 
f 


Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  889. 
In  re  Joint  Tariffs,  Circular,  668. 

EXPRESS  COMPANIES. 
Report  of  Interstate  Commerce  Commission,  402. 

FACILITIES  OF  TRAFFIC. 

Equality  in.— The  Kentucky  and  Indiana  Bridge  Company  has  the 
chartered  powers  of  a  common  carrier  and  is  such  de  facto.  It  is  thei-e- 
fore  under  the  Act  to  Re^ilute  Commerce  entitled  to  demand  of 
railroad  companies  whose  lines  are  intersected  by  itstsracks,  the  same 
reasonable,  proper  and  equal  facilities  for  the  interchange  of  tralHc 
and  for  the  receiving,  forwarding  and  delivering  of  property  tliat 
muy  be  lawfully  deuianded  by  other  carriers  under  that  Act. 

Kentucky  and  Indiana  Bridge  Co.  v,  Louisville  and  Nashville  R. 
R.  Co.,  162. 

The  Louisville  and  Nashville  Railroad  Companv.united  with  other 
companies  having  lines  terminating  on  the  Ohio  River  at  or  opposite 
Louisville  in  a  conti*act,  wherebv  it  was  agreed  that  all  their  business 
across  tiie  river  at  that  point  should  be  taken  over  the  Louisville 
Briil/ij^e.  A  new  bridge  being  constructed  over  the  river  at  this  point, 
one  of  the  railroad  companies  which  had  contracted  to  take  all  its 
busiuess  over  the  old  bridge,  trau.slerred  the  business  to  the  new 
bridge.  The  Louisville  aiul  Nashville  Railroad  Company  thereupon 
refused  to  receive  for  transportation  over  its  line  any  freights  whitrh 
had  been  brought  over  the  new  bndge  in  violation  of  the  contract 
made  with  it.     Held,  that  this  refusal  was  unlawful. -> 22). 

A  common  carrier  by  rail  to  which  property  is  offered  for  transpor- 
tation cannot  in  this  indirect  manner  and  by  i*efusal  to  perform  obli- 
gations imposed  by  law  upon  it,  enforce  its  contracts,  but  must  for 
that  purpose  resort  to  the  customary  remedies. — lb. 

Nor  can  a  common  carrier  as  a  reason  for  refusal  to  afford  to  another 
common  carrier  the  customary  reasonable  and  equal  facilities  for 
the  inteivh.'inge  of  traffic,  assign  the  fact  that  such  other  common 
carrier  supplies  no  public  necessities,  the  public  having  been  fully 
accommodated  without  it.  AH  railroads  created  bv  competent  pub- 
lic authority  nmst  be  conclusively  presumed  to  be  public  conven- 
iences, and  other  common  earners  cannot  refuse  to  exchange  traffic 
witli  tiiem  on  any  suggestion  or  showing  to  the  contrary. — lb. 

See  Carriers. 

FACTS. 

Decision  on. — A  decision  on  facts  does  not  establish  a  principle  to  gov- 
ern where  the  facts  are  different. 

In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  863. 
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FAST  TRAIN  SERVICE. 

Milk  Traffic. — Time  of  the  fh*sl  irnpoilanco.  Arran^enionta  stated  by 
moans  of  which  the  dehvery  of  a  rep^lar  daily  supply  to  all  consu- 
m<M".s  in  lar^^e  cities  is  {u*complished. 

Ilowfll  et  ah  V.  New  York,  Lake  Erie  and  Western  R.  R.  Co.  ct 
uL,  272. 

FEDERAL  GOVERNJilENT. 
See  Immigrant  Transportation. 

FOURTH  SECTION. 
See  Long  and  Short  Haul  Clause. 

FREE  TRANSPORTATION. 

Criffee  v.  Burlin^on  and  Missouri  River  R.  R.  Co.,  in  Neb.,  301. 
Slator  r.  Northoi'n  Pacific  R.  R.  Co.,  859. 
Report  of  Intei-state  Commerce  Commission,  411. 

FRUIT. 

Martin  r.  Southern  I*acific  Co.  et  ah,  1. 

Now  Jersey  Fruit  Exchanp:c  r.  Central  R.  R.  Co.  of  New  Jersev, 
et  uL.  142. 

Dolawan*  State  Cranire,  etc.,  f.  New  York,  Philadelphia  and  Nor- 
folk R.  R.  Co.  etal,  3ui). 

See  Dried  Fruit. 

(JOVERNMENT-AIDED  RAILROAD  AND  TELEGRAPH  LINES. 

Report  of  Interstate  Commerce  Commission,  485. 

GRAIN. 
Lo;ran  et  al.  v,  Chicago  and  Northwestern  R'y  Co.,  604. 

GROUP  RATES. 

Husincss  Men's  Association  of  the  State  of  Minnesota  v.  Cliicago, 
St.  Paul,  Minneapolis  and  Omaha  Ry  Co.,  53. 
ILnvcll  et  al.  r.  New  York,  Lake  Erie  and  Western  R.  R.  Co.  et  al.. 

Rind  V.  (Miiiago  and  Northwestern  R\v  Co.,  540. 
Imperial  Coal  Company  et  (d.  i\  Pittsburg-h  and  Lake  Erie  Ry 
Co.  et  at.,  ()1«. 

HEARIN(JS. 

iNTKiMcsTKi)  Persons  May  Aiteai:  at  and  be  Heard. 

Uiirlburt  r.  Lake  Shon*  and  Miclii«;-an  Southern  R'y  Co.,  132. 

Hiiillmrl  /•.  l*ennsvlvjiMia  1*.  H.  ('o.,  1150. 

WiiKN  XoTKi:  OF  I! earing  will  1U-:  Published. 

Jn  /r  Chic  "J  mo,  St.  Pan!  and  Kansas  City  R*y  Co.,  231. 

When  iikld  in  Territory  Affected  by  Local  Kates. 

Ih'iawnre  State  (iiantre,  etc.,  v.  New  York,  Philadelphia  and  Kor- 
walk  R.  R.  Co.,  ct  al.,  iU)\K 

See  Parties. 

HUB  BLOCKS. 

FTurlhurt  t\  Lake  Shore  and  Michi^rari  Southern  R'y  Co.,  122. 
lluilburt  V.  Pennsylvania  R.  R.  Co.,  VM. 
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TMMTGRANT  CABS. 
SaveiT  &  Co.  v.  New  York  Central  and  Audson  River  R.  R.  Co. 

IMMIGRANT  TRAJ^SPORTATTON. 

Savery  &  Co.  v.  New  York  and  Hudson  River  R.  R.  Co.  et  aiL,  888. 
Report  of  Interstate  Commerce  Commission,  463. 

IBiPORT  TRAFFIC. 

In  re  Joint  Tariffs,  Circular,  658. 

INSPECTION  OF  CARS. 

Savery  &  Co.  v.  New  York  Central  A  Hudson  River  R.  R.  Co. 
etal,  338. 

Michigan  Congress  Water  Company  v.  Chicago  and  Grand  Trunk 
R'y  Co.,  594. 

INTERESTED  PERSONS. 

See  Heabings  ;  Parties. 

INTERSTATE  COMMERCE. 

What  is  not.— Traffic  originating  in  the  State  of  New  Jersey  and  destined 
to  tlie  City  of  New  York,  but  delivered  by  the  defendant  to  the  con- 
signees at  Jersey  City  in  New  Jersev,  upon  which  the  rates  of 
defendants  are  made  not  to  New  York,Dut  to  Jersey  City, is  not  inter- 
state so  far  as  defendants  conduct  it,  and  the  Commission  has  no 
jurisdiction  over  their  rates. 

New  Jei*sey  Fruit  Exchange  v.  Central  R.  R.  Co.  of  New  Jersey 

et  a/.,  143. 

What  Constitutes.— Commerce  between  points  in  the  same  State,  but 
whicii  in  being  carried  from  one  place  to  another  passes  throueh 
jinotlior  State,  is  intei-state  commerce,  and  subject  to  regulation  by 
the  provisions  of  the  Act  to  Regulate  Commerce. 

New  Orleans  Cotton  Exchange  v,  Cincinnati,  New  Orleans  and 

Texas  Pacitie  R'y  Co.  et  al,  375. 

INTERSTATE  COMMERCE  COBil^IISSION. 

Jl'ki^dk  TiON. — The  Commission  has  no  jurisdiction  over  the  rates  of 
Irallie  oriprinating  in  New  Jersey  and  destined  to  the  City  of  New 
York  when  the  rates  are  only  made  to  Jersey  City  and  delivery  to 
(•onsi«^nee  is  made  at  that  point. 

New  Jersey  Fruit  Exchange  v.  Central  R.  R.  Co.  of  New  Jersey 
rt  r//.,  142. 

Increase  of  Unreasonably  Low  Rates. — The  Commission  has  no 
powei-  to  order  rates  to  be  mcreased  upon  the  ground  that  they  are 
so  low  that  persistence  in  making  them  would  be  ruinous. 

In  re  Chic  a^^o,  St.  Paul  and  Kansas  City  R'y  Co.,  281. 

Th<?  Act  to  Ke^^ulate  Commerce  assumes  that  the  carriers,  in  their 
power  to  make  rates,  hav(»  ample  remedy  to  protect  against  rates 

whicli  are  unreasonably  low. — Ih. 

Immigrant  Transportation.— The  matter  of  the  reception  of  immi- 
i; rants  at  the  port^of  New  York  having  been  put  by  the  laws  of  the 
istate  under  tlie  control  of  a  Board  of  Commissioners  of  Emigration, 
and  that  Pioaid  having  made  such  regulations  as  it  has  deemed 
(h'sirahle  foi*  the  protection  of  the  emigrants  until  they  are 
tiv  ki'tedaud  fuit  on  hoard  railroad  trains  for  their  respective  ulti- 
mate destination,  and  the  Federal  Government  througn  its  L^g^ 
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lative  and  Executive  Departments,  having  sanctioned  the  control  by 
the  Commissioners  of  Emigration,  the  Intei'state  Commerce  Com- 
mission has  no  autliority  to  interfere  with  their  regulations. 

Savery  &  Co.,  v.  New  York  Central  &  Hudson  River  R.  R.  Co.  et 
aly  338. 

Not  having  the  authority  to  interfere  directly  and  control  the  Com- 
missioners of  Emigration,  it  cannot  do  so  mdirectly  by  inhibiting 
the  railroad  companies  from  carrying  out  the  arrangement  made  by 
the  Commissioners  with  them. — lb. 

Complaint,  when  not  favored. — A  complaint  made  for  the  purpose 
of  retaliation  for  a  fancied  wrong,  as  to  get  .even  with  a  cai'rier  for 
the  revocation  of  complainant's  pass,  does  not  commend  itself  to  the 
Commission. 

Slater  V.  Northern  Pacific  R.  R.  Co.,  859. 

When  Re-hearing  will  not  be  granted  by. 

In  re  Petition  of  Produce  Exchange  of  Toledo,  588. 
■ 

No  Power  to  Compel  Joint   Arrangement  between  Watek  and 

Rail  Lines. 

In  re  Joint  Water  and  Rail  Lines,  645. 

Notice  of  Changes  in  Joint  Rates  must  be  given  to. 
In  re  Joint  Tariffs,  Circular,  656. 

See  Act  to  Regulate  Commerce;  Practice;  Report  of  Inter- 
state Commerce  Commission;  Jurisdiction. 

INTERVENING  PARTIES 

See  Parties. 
JOINT  ARRANGEJVIENTS. 

Report  of  Interstate  Commerce  Commission,  435. 

See  Water  and  Rail  Lines;  Unjust  Discrimination;  Tariffs. 

JOINT  RATES. 

In  re  Pastenger  Tariffs,  649. 

Advances  in. — In  re  Joint  Tariffs,  Circular  656. 

Reductions.  In. — lb. 

See  Joint  Tariffs;  Reasonable  Rates;  Through  Rates;  Water 
AND  Rail  Lines. 

JOINT  TARIFFS. 

In  re  Tariffs  of  the  Transcontinental  Lines,  324. 

Filing  and  Publication  of. 
In  re  Joint  Tariffs,  656. 

Notice  of  Changes  in.— 76. 

See  Tariffs. 

JURISDICTION. 

Seofield  ct  ah,  r.  Lake  Shore  and  ^lichigan  Southern  R\v  Co.,  90. 

New  Jersey  Fruit  Exchang-e  v.  Central  R.R.  Co.  of  Ne\v  Jersey 
et  a/.,  142. 

Savery  &Co.  r.  New  York  Central  and  Hudson  R.R.  Co.  et  al,y  338. 

New  Orleans  Cotton  Exchange  r.  Cincinnati,  New  Orleans  antl 
Texas  Pacific  R'v  Co.  et  al.,  375. 

J7i  re  Joint  Water  and  Riiil  Lines,  645. 
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LIVE  STOCK. 
Logan  et  ah  r.  Chicago  and  Northwestern  R'y  Co.,  604. 

LOCALITIES. 

See  Unjust  Discrimination  ;  Preference  and  Advantage  ;  Relatitb 

Rates;  Reasonable  Rates. 

LOCAL  RATES. 

In  re  Passenger  Tariffs,  649. 

Delaware  State  Grange,  etc.,  v.  New  York,  Philadelphia  and  Nor- 
folk R.R.  Co.  et  al,  309. 

See  Reasonable  Rates  ;  Through  Rates. 

LONG  AND  SHORT  HAUL  CLAUSE.. 

Differences  in  Classification  May  Violate.— Violation  of  the  Fourth 
Section  of  the  Act  can  be  accomplished  by  differences  in  classiflca- 
iiun  as  well  as  by  differences  in  ^riff  rates. 

Martin  v.  Southern  Pacific  Co.,  1. 

RAn.no AD  Competition. — Canadian  competition  at  the  present  time  does 
not  justify  a  hieher  charge  from  San  Francisco  to  Denver  than  to 
Kansas  City,  it  having  been  withdrawn  at  the  latter  point  and  the 
Canadian  Koivd  now  working  upon  an  agreement  as  to  rates  •witb  the 
roads  in  the  United  States  at  all  points  where  it  formerly  com- 
peted.— lb. 

The  great  distance  of  Denver  from  the  Missouri  River,  of  itself,  denotes 
an  impropriety  in  the  charges  to  that  point  which  exceed  those  to 
Kansas  City. — lb. 

In  re  Louisville  and  Nashville  R.R.  Co.  (1 1.  C.  C.  R.,  81),  affirmed  and 
in  accordance  with  the  principles  there  laid  down,  the  conclusion 
follows  that  tlie  greater  charge  for  the  shorter  haul,  complained  of 
in  tiie  present  case,  cannot  now  be  justified. — Ih, 

Circumstances  and  Conditions* — The  words  "  substantially  similar  cir- 
cumstances and  conditions/'  as  found  in  the  2d  and  4th  Sections  of  the 
Act  to  Ro'^'ulato  Commerce,  in  certain  important  particulars  define  the 
ii«;lits  and  duties  of  carriers  and  the  rights  of  shippers  as  well.  For 
example:  If  the  carrier  claims  to  act  under  the  compulsion  of  cir- 
(II instances  and  conditions  of  his  own  creation  or  connivance  in  the 
makin£^ot  an  exceptional  rate,  then  these  will  not  avail  him;  or  if 
tiie  carrier  clauus  to  act  under  a  compulsion  of  circumstances  and 
conditions  in  the  making  of  an  exceptional  rate  which  he  could 
obviate  by  reasonably  fair  and  just  exertion  on  his  part,  then  they 
will  not  avail  him  ;  but  if  the  carrier  is  in  good  faith  acting  under  a 
coiDpulsion  of  circumstances  and  conditions  beyond  his  control,  not 
of  bis  own  connivance  and  which  he  could  not  obviate  by  any  reas- 
onably fair  and  just  effort  on  his  part,  and  to  avoid  large  loss  adopts 
exceptional  rates  on  a  portion  of  his  line,  not  unreasonable  in  them- 
s»»lv(»s,  and  forced  upon  him  by  the  action  of  an  independent  State 
R.iilroai,  which  is  not  subject  to  the  Act  to  Regulate  Commerce,  and 
wbicb  is  operating  a  slightly  shorter  and  competing  line  with  his 
own,  tbese  are  circumstances  and  conditions  under  the  operation  of 
tb«'  Statute  wbich  justify  him  in  adopting  such  exceptional  rates 
tbus  forced  upon  him  on  this  portion  of  his  une. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago, 
.St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  52. 

Localities.— The  operation  of  the  Fourth  Section  of  the  Act  controls 
tlie  extent  to  wbich  Missouri  River  rates  extend  into  the  interior 
ol  Nebraska  and  Kansas ;  Lincoln  and  other  towns  lying  west  of  that 
line  must  accept  their  geographical  situation  and  its  consequences. 
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Linroln  Board  of  Trade  r.  Missouri  Pacific  R*v  Co.,  155. 

The  gcMioral  plan  upon  which  rates  are  constructed  from  Chicagx)  to 
St.  Louis,  to  Missouri  River  points  and  Nebraska  points  are  approved, 
no  better  system  being  us  yet  suggested.  Difficulties  which  might 
result  froin  throwing  this  83'stem  into  confusion  stated. — lb. 

Carrier  called  upon  to  Justify  Violation  at  Public  Hearixo.— A 
railroad  (•oni])uny  whirh,  for  cases  not  apparently  alTected  by  water 
competition  or  by  the  competition  by  carrier  not  subject  to  the  Act 
to  R<»gulate  Commerce,  had  issued  rate  sheets  which,  m  many  cases, 
made  for  tJie  transportation  of  like  freights  the  greater  charp;  for 
the  shorter  haul  on  tlie  same  line  in  the  same  direction,  the  snorter 
being  included  in  the  longer  distance,  was  called  upon  to  justify  such 
rate  slMH>ts  at  a  public  hearing. 
In  re  Chicago,  St.  Paul  and  Kansas  City  Ry  Co.,  231. 

Railroad  Competition  betw^een  Terminals.— The  showing  by  respond- 
ent that  a  com])etitor  for  business  between  the  termini  of  its  line 
makes  charges  for  the  transportation  of  freiglit  which  are  below 
what  arc  r<;asotiable  and  just  to  the  carrier  itself,  does  not  alone 
make  out  the  dissimilar  circumstances  and  conditions  entitling  the 
respondent  to  make  charges  for  the  transportation  of  freights  from 
one  t(*r minus  to  an  intermediate  station  wiiich  are  greater  than  those 
made  for  the  transportation  of  like  freights  from  the  same  terminus 
to  the  other. — lb. 

A  leading  purpose  of  the  Act  to  Regulate  Commerce  is  to  prevent  the 
giving  of  mijiist  preferences  and  advantages,  as  between  localities, 
in  railroad  transportstion.  This  i)urpose  would  be  defeated  if  any 
on**  carrier,  by  making  an  unreasonabh'  low  rate  to  any  locality, 
would  thereby  entitb*  all  other  carriers  competing  with  it  xo  make  on 
their  lines  greater  charges  upon  tiie  shorter  hauls  to  other  stations 
than  wore  made  over  the  same  lino  in  the  same  direction  to  the 
localitv  thus  favored. — lb. 

Milk  Rater. — The  existing  arrangement  by  which  the  same  rate  is 
charg(Kl  for  the  transportation  of  milk  fro'mall  points  reat^hed  by  the 
regidar  dairy  milk  t  rains  of  the  defendant  road  found  to  be  not  illegal, 
and  on  the  whole  to  be  the  best  system  that  can  be  devised  for  the 
goneral  good  of  all  interested  parties. 

Howell  ct  al.  i\  New  York,  Lake  Erie  and  Western  R.  R.  Co. 
et  a/.,  272, 

Burden  of  Proof. — Where  on  a  question  of  rates  it  appears  that  liigher 
rates  are  made  upon  the  shorter  hauls  on  the  same  line  and  in  the 
same  direction,  the  carrier  making  them  must  take  tlie  burden  of 
proof  to  show  thoii'  reasonableness. 

Spartanburg  Board  of  Trade  r.  Richmond  and  Danville,  R.  R.  Co. 

et  al,  y04. 

Excei»tions  under,  may  cause  Violations  of  Second  and  Third  Sec- 
tions.— Uiscriminations  are  made  and  undue  advantages  are  g^ven 
by  the  .special  tiiriffs  in  que.stion,  in  giving  different  rates  to  places 
named  and  those  not  named  ;  to  manufactured  articles  named  and 
those  not  named  ;  to  jobbers  at  ])hu^es  named  and  those  not  named ; 
to  manufacturers,  jobbers  and  other  dealers. 

In  re  Tariffs  of  Tmnscontinental  Lines,  824, 

Proceedings  of  the  Commission  under  the  Fourth  Section  stated. 

Report  of  Interstate  Conmierce  Commission,  418. 

Concession  of  Rates  before  Decision.— In  several  cases  where  a  vio- 
lation of  the  Fourth  Section  was  complained  of,  the  defendants, 
before  decision  was  rendered,  changed  their  tariffs  so  as  to  give  to 
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Lincoln  the  same  rates  from  the  Pacific  Ck>aBt  that  were  given  to 
Omaha.  As  this  was  all  that  could  he  claim^  in  respect  to  rates  for 
the  future,  the  Commission  abstained  from  any  expression  of  opinion 
and  gave  leave  to  withdraw  the  petitions. 

Report  of  Interstate  Commerce  Commission,  415. 

Passenger  Rates. — Reductions  in  competitive  passen^rer  rates  cannot 
be  legally  made  without  at  tlie  same  tmie  reducing  intermediate  rates, 
as  required  by  the  Fourth  Section  of  the  Act. 

In  re  Passenger  Tariffs  and  Rate  Wars,  518. 

Group  Rates. — Group  rates  majr  be  properly  made  from  a  large  number 
of  mines  composing  a  coal  miningdistrict  extending  across  the  State 
of  Illinois,  to  points  in  Western ^^isconsin,  Minnesota  and  Ds^ota, 
the  distance  from  each  part  of  the  group  by  some  route  bein^  sub- 
stantially a  fair  equivalent  of  the  distance  of  other  psurts,  and  com- 
mercial necessities  being  substantially  the  same  for  all. 

Rend  v.  Chicago  and  Northwestern  R'y  Co.,  540. 

A  reduction  of  the  rates  on  local  shipments  from  Chicago  to  the  pro- 
portion received  by  the  Northwestern  lines  upon  the  division  of 
the  through  rates  would  involve  either  a  general  reduction  from  the 
entire  group  under  the  short  haul  clause  Of  the  law,  or  an  abandon- 
ment bv  defendant  of  the  through  rates  in  question,  neither  of  which 
would  benefit  complainant,  while  both  would  do  great  injury  to  all 
other  interests. — lo, 

A  group  rate  is  not  unlawful  merely  on  account  of  differences  in  the 
geographical  location  of  different  producers  and  their  respective 
distances  from  tlie  market. 

Imperial  Coal  Company  et  ah  v.  Pittsburgh  and  Lake  Erie  B.  R. 

Co.  etal,  618. 

Proportions  of  Rates  to  Participating  Roads.— The  question  of  a 
greater  charge  in  the  aggregate  for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direction  is  not  to  be  deter- 
mined by  the  proportion  allotted  to  different  points  on  the  line,  but 
by  the  rate  tts  an  entirety.— 75. 

Through  Rates. — Through  rates  are  not  necessarily  illegal  which 
wlion  divided  l)'»t\vt.vin  carriers,  give  them  less  than  their  local  rate, 
provided  that  tlie  tiirough  rate  itself  is  not  less  than  some  one  of  the 
locals  or  unjustly  discriminating  against  individuals  or  localities  or 
so  low  as  to  burden  otiier  business  with  part  of  the  cost  of  the 
business  upon  which  it  is  imposed. 

Lippman  &  Co.  v,  Illinois  Central  R.  R.  Co.,  584. 

Different  Lines  of  the  Same  Carrier. — The  Chicago  and  North- 
westci-n  Railway  Company  has  two  routes  or  lines  between  Chicago 
and  Sioux  City,  formed  by  its  main  line  and  different  branch  lines, 
and  a  great(»r  chrj>ro  for  a  shorter  than  for  a  longer  distance, 
in  the  same  direction,  the  shorter  being  included  in  the  longer  dis- 
tance, on  either  of  said  routes  or  lines,  is  unlawful  under  the  Fourth 
Section  of  the  Act  to  Regulate  Commerce. 

Logan  et  al.  i\  Chicago  and  Northwestern  R'y  Co.,  4TO. 

MALEVOLENCE. 

Michigan    Congress    Water   Company   v»   Chicago  and   Grand 
Trunk  R'y  Co.,  594. 

MILEAGE  RATES. 

On  Long  Hauls. —Business  Men's  Association  of  the  State  of  Minnesota 
V.  Chicago,  St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  52. 
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Equal. — New  Orleans  Cotton  Exchange  i\  Cincinnati,  Xew  Orleans  and 
Texiis  Pacific  R'y  Co.,  375. 

Imporiiil  Coal    Co.  et   aZ.,  v.  Pittsburgh  and  Lake  Erie  R'y  Co. 
etal,  618. 

See  Reasonable  Rates  ;  Relative  Rates. 

MILEAGE  TICKETS. 

Abuses  in  Issuing. — Existing  methods  respecting  excursion  and  mileage 
tickets  considtTcd  and  found  to  lead  to  various  abuses. 

In  re  Passenger  and  Rate  Wars,  513. 

Must  be  Impartially  Offered. 
In  re  Passenger  Tariffs,  649. 

Rates  Must  be  Published.— /&. 

Application  of  the  Law  to. — The  general  requirements  of  the  Act  to 
Regulate  Coniniorco  as  amended,  are  as  applicable  to  inile;igi', 
excursion  or  commuUition  tickets  as  to  any  others. — Ih. 

MILK. 

Howell  ct  dl.  v.  New  York,  Lake  Erie  and  Western    R.  R.  Co.  et 
nl    *^7*> 

111.,      <»   I  "V. 

]MILLING  IN  TRANSIT. 

Milling  in  Transit  Rates  as  Part  of  a  Through  Rate  Discussed.— 
C'hambcr  of  C^omnierce  of  the  City  of  Milwaukee  r.  Flint  and  Pere 
Marquette  R.  R.  Co.  ct  al.,  553. 

MINERAL  WATER. 

^lichigaii  Congress  Water  Co.  r.  Chicago  and  Grand  Trunk  R'y. 
Co.,  51)4. 

NOTICE  TO  COMMISSION. 
Of  Changes  in  Joint  Tariffs. 

In  re  Joint  Tariffs,  Circular,  656. 

OIL. 

Danger  of  Transportation. — The  danger  from  transportation  of  oil 
thi*ough  Pittsburgh  when  apportioned  all  upon  the  business  is 
deemed  so  unimportant  as  not  to  materially  affect  the  rates  which 
should  be  charged. 

Parkhui-st  &  Co.  v.  Pennsylvania  R.  R.  Co.  et  cd,,  131. 

Nioolai  v.  Pennsylvania  R.  R.  Co.  et  «/.,  131. 

In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  365. 

See  Petroleum. 

PARTIES. 

When  Lnitial  Carrier  may  be  Made  Sole  Defendant. — ^In  a  pro- 
treed  ing  to  correct  a  cla.ssifl cation  of  freight  made  by  the  initial 
carriei',  which  freight  before  reaching  its  destination  must  pass  over 
tin?  roads  of  sovei-al  carriers,  it  is  proper  to  make  all  suen  carriers 
[)arties ;  but  if  the  initial  carrier  alone  is  made  defendant,  the  pro- 
<eeding  is  not  for  that  rea^son  defective.  An  order  requiring  that 
carrier  to  make  the  correction  will  be  effectual  for  the  purposes  of 
all  subso(}uent  consignments,  and  there  is  no  difficulty  m  its  being 
complied  with  without  asking  the  consent  of  others. 

Hurlburt  i\  Lake  Shore  and  Michigan  Southern  R*y  Co.,  133. 
Hurlbui-t  V,  Pennsylvania  R.  R.  Co.,  180. 
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Persons  Interested  NeedNotbb  Made  FcRXAU^Penoiis  having  an 
interest  in  a  question  pending  before  the  Commission  wUi  be  allowed 
to  appear  and  be  heard  when  the  c&se  is  being  submitted,  indthout 
tlieir  being  made  formal  parties. — 1 6. 

Absence  of  Necessary  Party. — When  a  <][uestion  of  rates  as  between 
two  carriers  is  involved,  the  Commission  will  express  no  opinion 
ui)on  it  in  a  case  to  which  one  of  the  carriers  is  not  a  party. 

Kentucky  and  Indiana  Bridge  Co.  v.  Louisville  and  Nashville  R.  R. 
Co.,  162. 

Who  are  Necessary. — The  reasonableness  of  rates  cannot  be  fairly  de- 
termined in  a  proceeding  to  which  some  of  the  pEurties  responsible 
for  such  rates  are  not  parties. 

NeAf  Orleans  Cotton  Exchange  v.  Cincinnati,New  Orleans  and  Texas 
Pacific  Ry.  Co.  et  al,  875. 

When  the  reasonableness  of  through  rates  agreed  upon  by  several 
counecling  lines  is  complained  of,  it  is  necessary  to  make  all  such 
lines  parties  defendant. 

Miclii;;an  Congress  Water  Co.  v.  Chicago  and  Grand  Trunk  Ry. 
Co.,  594. 

The  rule  laid  down  on  this  subject  in  Allen  v,  Louisville*  New 
Albany  and  Chicago  R.  R.  Co.  (1  I.  C.  C.  Rep.  199)  and  in  Harwell  ei 
al,  V.  Coluitibus  and  Western  R.  R.  Co.  etatiX'L  C.  0.  Rep.  287),  and 
in  Riddle,  Dean  &  Co.  v,  Pittsburgh  and  Lake  Erie  R.  R.  Co.  (1 L  C.  C. 

Uep.  490),  cited  and  affirmed. — 25. 

See  Act  to  Regulate  Commerce  ;  Complaint  ;  PsAcnci. 

• 

PARTY  RATES. 
When  Illegal. 

In  re  Passenger  Tariffs,  649. 

PASSES. 
To  Discharged  Employ6. 

Griffoe  x\  Burlington  and  Missouri  River  R.  R.  Co.,  in  Neb.,  801. 
Annual. 

Slater  v.  Nortliem  Padflc  R.  R.  Co.,  859. 

P^VSSENGER  CAR  LOAD  RATES. 

When  Illegal. 

In  re  Passenger  Tariffs,  649. 

PASSENGERS. 
Immigrants. 

Savory  <fe  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Co.  et 

Seo  Party  Rates;  PassbugerCab  Load  Rates;  Rats  Wabs; 
Unjust  Discrimination. 

PAYMENT  OF  COMMISSIONS. 

See  Commissions    on  Sale    op    Tickets;   Report  op  Intsbstatb 

CoMMjjBCE  Commission. 

PETITION. 
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PETROLEUM. 

Schofield  et  al,  v.  Lake  Shore  and  Michigan  Southern  R.  R.  Co.,  90. 
Parkhurst  &  Co.  v.  Pennsylvania  R.  R.  Co.  et  aL,  131. 
Nicolai  v.  Pennsylvania  R.  R.  Co.  et  a/.,  131. 
In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  365. 
Rice,  Robinson  &.  Witherop  v.  Western  New  York  aud  Pennsyl- 
vania R.  R.  Co.,  389. 

PIPE  LINES. 

Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsvl- 
vania  R.  R.  Co.,  389. 

POOLING. 

Report  of  Interetate  Commerce  Commission,  486. 

PRACTICE. 

Theory. — A  case  cannot  be  decided  on  athoery  which  is  neither  presented 
by  the  complaint  nor  advanced  at  the  taking  of  the  testimony. 

Martin  et  ah  r.  Chicago,  Burlington  and  Quincy  et  ah^  25. 

Separate  Proceedings. — When  the  evidence  presented  in  the  case  is 
insufficient  to  determine  the  reasonableness  of  rates  complained  of, 
the  Commission  will  mvestigate  the  question  in  a  separate  proceed- 
ing under  the  Statute  by  which  all  the  parties  will  have  oppoilu- 
tunity  to  bring  forward  all  the  evidence  and  be  fully  heard. 

Business  Men\s  Association  of  the  State  of  Minnesota  r.  Chicago 
and  Northwestern  R'y  Co.,  73. 

Collateral  Inquiry. — When  the  evidence  is  introduced  for  the  single 
purpose  of  the  bearing  it  maj'  have  upon  the  reasonableness  of  a 
rate,  which  would  be  inadmissible  for  any.other  purpose  and  pre- 
sents a  collateral  inquiiy,  the  carrier  not  being  allowed  to  contro- 
vert it  except  as  to  the  reasonableness  of  rates,  the  Commission  will 
not  determine  the  collatei'al  inquiry  until  an  opportunity  has  been 
furnished  the  parties  to  be  heard  in  a  proceeding  such  as  is  provided 
for  by  the  Statute. — lb. 

Pl'BLIc  Hearings. — In  cases  of  the  violation  of  the  Fourth  Section  not 
apparently  affected  by  water  competition  or  by  competition  of  car- 
I'lers  not  subject  to  the  Act,  notice  of  the  hearing  wa.s  ordered  pub- 
lished that  competing  carriers  and  the  public  generally  might  have 
opportunity  to  attend  and  be  heard. 

In  re  Chicago,  St.  Paul  and  Kansas  City  R'y  Co.,  281. 

Case  Retained  for  a  Further  Showing. — On  the  question  of  the 
reasonablenss  of  rates  charged  for  trsuisportation  of  milk  and  cream 
from  producing  points  to  Jersey  City  the  case  was  retained  for  fur- 
ther evidence. 

Howell  et  aL  v.  New  York,  Lake  Erie  and  Western  R.  R.  Co.  et  al., 
272. 

Amendment,  when  Not  Necessary. — Amendment  is  not  necessary  to 
bring  in  matters  that  would  have  been  the  subject  of  proof  under  the 
complaint  as  originally  filed. 

Delaware  State  Grange,  etc.,  v.New  York,  Philadelphia  and  Norfolk 
R.  R.  Co.  et  a/.,  309. 

Place  of  Hearing. — A  case  involving  local  rates  ordered  to  be  heard 
at  a  central  point  in  the  territory  immediately  affected  by  the 

rates. — lb. 

•  Concession  of  Rates  Before  Decision  Terminates  the  Controversy. 
— Report  of  Interstate  Commerce  Commission,  415. 
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Decision.— In  deciding  a  case  against  one  or  more  carriers  who  are 
charged  with  making  rates  which  are  unjustly  discriminating  in  a 
certain  line  of  traffic,  the  decision  made  upon  the  facts  of  aparucular 
case  does  not  necessarily  govern  rates  in  other  sections  of  th^ 
country  where  the  facts  bearing  upon  them  may  be  altogether  dif- 
ferent. 

In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  865. 

Rehearings. — After  a  complaint  has  been  heard  and  determined  by 
the  Commission  and  no  party  to  the  proceeding  has  applied  for  a  re- 
hearing, an  application  for  a  rehearing  made  by  others  who  are  not 
parties  to  the  proceeding  will  not  be  granted. 

In  re  Produce  Exchange  of  Toledo,  688. 

If  upon  a  new  or  different  complaint  it  should  appear  that  any  con- 
clusion of  the  Commission  in  the  case  so  decided  has  been  erroneous, 
the  Commission  would  feel  it  to  be  a  duty  lo  correct  such  conclusion. 
—16. 
See  Parties  ;  Interstate  Cohmercb  Commission  ;  Complaints. 

PREFERENCE  AND  ADVANTAGK 

Dried  FRurr  and  Raisins. — Classification  of  dried  fruit  and  raisins, 
both  California  products,  in  different  classes,  taking  different  rate, 
works  an  injusbice  to  shippers. 

Martin  v.  Southern  Pacific  Co.  ef  at,  1. 

Between  Localities.— The  fact  that  under  rates  which  are  imjpartially 
arranged  as  between  large  and  small  towns  one  lai^  distributing 
center  may  have  an  advantage  over  another  in  competition  for  the 
business  of  the  small  towns,  does  not  make  out  a  case  of  undue  pre- 
ference in  favor  of  one  distributing  center  as  against  the  other,  im- 
partial rates  are  not  rendered  illegal  by  their  effect  upon  the  busi- 
ness of  localities. 

Martin  et  dl,  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  tt  aL,  25. 

What  Constitutes  Unlawful,— To  render  a  preference  of  one  over 
another  unlawful,  under  the  Act  to  regulate  Commerce,  it  is  not 
necessary  that  it  should  be  accomplished  by  any  "  device  '*  and  it  is 
ecjually  true  that  the  ingenuity  of  man  cannot  invent  a  device  for 
the  perpetration  of  an  unlawful  preference  on  the  {iart  of  a  carrier 
engaged  in  interstate  commerce  without  incurring  the  penalties 
prescribed  by  the  Statute. 

See  field  et  dl.  v.  Lake  Shore  and  Michigan  Southern  R*y  Co.  et  aZ., 

90. 

Transportation  of  Petroleum  Oils.— Upon  the  facts  of  this  case  it  is 
found  and  held  that  there  is  an  unlawful  preference  given  bv  the 
carriers  in  favor  of  oil  shipments  in  tank  car  lots,  as  against  like 
shipments  in  barrels  car  loaa  lots  which  is  ordered  to  be  corrected, 
and  the  mode  prescribed  by  which  this  must  be  done,  griving  equal 
rates  upon  each  per  pound. — lb. 

What  does  not  Affect  the  Question.— Municipal  subscriptions  or 
pfratuities  do  not  affect  the  question  of  undue  preference  under  Sec- 
tion Tliree  of  the  Act  to  regulate  Commerce. 

Lincoln  Board  of  Trade  v,  Burlington  and  Missouri  River  R.  R.  Co., 
in  Neb.  et  a/.,  147. 

Disparity  in  Rates. — Disparity  in  existing  rates  to  Lincoln  and  Omaha 
found  to  correspond  closely  with  the  difference  in  distance  that  no 
change  is  required  on  that  ground. — lb. 
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Unreasonably  Low  Rates.— A  blading  purpose  of  the  Act  to  Reg-iilate 
C'oiniiK.M'ce  is  to  prevent  tlio  giving  of  unjust  preferences  and  ad- 
vantages, as  betvve«'n  localities  in  railroad  transportation.  Tliis 
piu'pose  would  be  defeated  if  any  one  carrier  b^'  making  unreason- 
ably low  rat«'s  to  any  locality  would  thereby  entitle  all  other  car- 
riers competing  with  it  to  make  on  their  lines  greater  charges  upon 
the  shorter  haids  to  other  stations  than  W(ire  made  over  the  same 
line  in  the  same  dire<rtiou,  to  the  locality  thus  favored,  231. 

When  Undue  and  Unreasonable. — Preference  and  advantage  become 
undue  ;in<l  iu\r«.»as()nal)b'  when  the  results  are  sucli  im  to  affect  some 
tangible  injui;y  to  llir  complaining  parties. 

How(»ll  et  III,  V.  New  York,  Lake  Erie  and  Western  R.  R.  Co.  et 

(If.  i     f^  ^  r^' 

Proof  of  Damage  Necessary.— Without  some  proof  of  damage  result- 
ing to  comjjlai Hants,  jm  advantage?  in  rates  as  related  to  distance  is 
not  necessarily  undue  or  unr(>asonable,  no  substantial  difference  in 
expens<i  appearing  to  exist. — lb. 

Free  Transportation  of  Persons. — Where  a  free  pass  is  given  to  a 
discharged  employ^  of  the  company  on  the  assumption  that  he 
might  still  \n>  ri'garded  JLS  an  em  ploy  6,  but  which  was  never  used, 
and  expin-d  by  limitation  in  the  luuuls  of  the  party  to  whom  it  was 
issu«Ml  and  v/hirli  was  produced  before  the  Commission  as  an  unused 
iiistriuiicnt  in  a  proceeiiirg  in  which  complaint  of  its  issue  wa-smade. 
Held,  that  1h(^  facts  did  not  show  that  a  breach  of  the  third  Section 
of  the  Act  had  been  committed,  no  free  transportation  w^hatever 
having  been  had,  and  the  party  being  entitled  to  none,  according  to 
the  terms  of  the  instrument  as  it  then  was. 

Griffi'C  ?'.  Burlington  and  Missouri  River  R.  R.  Co.,  in  Neb.,  301. 

Relative  Rates. — Rates  must  be  relatively  fair  and  reasonable  as  be- 
tweou  loraliti<.*s  in  essential  respects  similarly  situated,  not  accord- 
ing to  any  ride  of  mathematical  precision,  but  in  substance  and  m 
fact,  having  regard  to  the  geographical  and  relative  positions  of  the 
localities,  so  that  one*  will  not  be  lavored  to  the  unjust  prejudice  of 
thc^  other.  • 

Detroit  Board  of  Trade  et  al.  x\  Grand  Trunk  R'y  of  Canada  et 
ah,  815. 

A  tarilf  naming  a  rate  from  one  locality  lower  than  that  enjoyed 
by  its  neighbor,  when  the  circumstances  are  the  same,  tenders  a 

S reference  or  advantages  to  the  first,  and  when  any  shipper  is 
amaged  by  the  exaction  of  an  additional  burden,  the  preference 
becomes  undue  and  unreasonable,  unless  it  can  be  justified  upon 
some  sound  and  substantial  ground. 

In  re  Tarilfs  of  Transcontinental  Lines,  324. 

Group  Kates  on  Coal. — Through  rates  by  way  of  Chicago  to  f>oints  in 
W(\stern  Wisconsin,  Minnesota  and  Dakota,  from  mines  in  the  east- 
ern i)art  of  a  coal  mining  district  extending  acrass  fche  State  of  Illi- 
nois are  necessarily  niaih^  the  same  with  the  group  rates  established 
on  other  routes  from  the  same  district,  and  their  discontinuance 
would  simply  leave  the  market  open  to  the  pi-oduct  of  other  Illinois 
mines  at  the  same  transportation  chargtnl. 

Rend  v,  Chicago  and  Northwestern  R'y  Co.,  540. 

Under  the  exceptional  circumstances  requiring  such  through  rates, 
shippers  locally  from  Chicago  of  Ohio  and  Pennsylvania  coal  cannot 
justly  insist  upon  rates  no  higher  than  the  division  of  such  through 
rate  which  appertains  to  the  lines  running  northwest  from  that 
city,  the  ciniimstances  mider  which  the  t)i  rough  I'ate  is  made  being 
such  that  it  cannot  be  differently  adjusted. — lb. 
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Such  a  reduction  of  the  rates  on  local  shipments  from  Chicago 
would  involve  either  a  general  reduction  from  the  entire  group 
under  the  shoH  haul  clause  of  the  law,  or  abandonment  by  defenct 
ant  of  the  through  rates  in  question,  neither  of  which  would  benefit 
complainant,  while  both  would  do  great  injury  to  all  interested. 
Under  such  circumstances  the  preference  is  not  undue  nor  is  the 
advantage  complained  of  unreasonable. — lb. 

Differences  in  Through  Rates. — The  difference  between  proportions 
of  through  rates  along  the  same  line  should  be  fairly  reasonable  in 
amount  and  properly  guarded  in  their  application,  and  not  such  as 
to  injure  or  suppress  business  in  one  locality  in  order  that  it  may 
be  stimulated  and  built  up  in  another. 

Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  Flint  and  Pere 
Marquette  R.  R.  Co.  etcU,,  558- 

Transportation  of  Mineral  Water. — On  complaint  of  unreasonable 
rates,  Held,  that  neither  the  defendant  nor  any  of  its  officers  or 
agents  have  been  engaged  in  combinations  with  connecting  lines  or 
other  parties  to  prevent  complainant  from  obtaining  reasonable 
rates  and  facilities  for  the  transportation  of  its  mineral  water  or  ia 
give  other  mineral  waters  a  preference  in  rates  and  facilities  over 
those  accorded  to  complainant. 

Michagan  Congress  Water  Co.  r.  Chicago  and  Grand  Trunk  R*y 
Co.,  594. 

Malevolence. — That  defendants,  officials  and  agents  have  not  acted  in 
a  malevolent  spirit  towards  complainants  in  throwing  obstructions 
in  the  way  of  its  transporting  mineral  water  over  defendants*  line 
and  its  connecting  lines. — lb. 

In  Shipments  of  Corn. — Defendant's  Tariff  Sheet  in  force-  from 
Nobi'aska  points  to  Turner,  Illinois,  directed  corn  destined  to  the 
seaboard  to  be  billed  to  Turner  at  diffei^ent  rates  when  destined  to 
dilleront  soaboard  points.  The  corn  was  carried  from  Nebraska  to 
Chica>^o,  wbore  tbe  re-billing  and  transferring  was  done."  No  ship- 
ments could  be  made  under  this  tariff  from  Iowa  points.  Hela,' 
that  as  billed,  the  shipment  was  to  Turner;  that  by  billing  at 
dillerent  rates  to  Turner  an  illegal  preference  was  given,  and  that 
Iowa giain  growers  were  subjected  to  unreasonable  disadvantages 
in  marketing  corn. 

Logan,  T.  M.  C.  et  aL  v.  Chicago  and  Northwestern  R'y  Co.,  d04. 

(rROirp  Rates  on  Coal. — On  complaint  of  a  group  rate  on  coal  from  a 
district  covering  a  radius  of  forty  miles  around  Pittsburgh,  Held^ 
that  the  rate  in  itself  not  being  unreasonable  it  does  not  appear  that 
it  subjects  the  complainants  to  undue  prejudice,  although  it  gives* 
an  unreasonable  preference  to  the  more  distant  mines. 

Imperial    ( -oal  Company  et  ah  v.  Pittsburgh  and  Lake  Erie  B.  R. 

Co.  et  a/.,  C18. 

Actual  undue  prejudice  or  advantage  of  which  the  rate  was  the 
cause  must  result  the  moi-e  favorably  situated  producers  to  render  a 
group  rate  unlawful. — lb. 

Considerations  which  Affect  the  Question. — In  determining  the 
question  ot  uudue  prejudice  from  a  rate,  distance  is  only  one  of  the 
factors,  and  otlier  material  facts,  such  as  character  and  quality  of 
the  coiiiniodity,  cost  of  production,  extent  and  nature  of  tne compe- 
tition in  tbe  business  itself,  and  by  other  transportation  lines,  and 
the  inteiest  of  tlie  public  in  the  use  of  the  commodity  and  its  market 
cost,  are  to  b(»  considered. — lb. 

See   Act    to    Kegulate  Commerce;  Unjust  Discrimination; 
Long  and  Short  Haul  Clause. 
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PRESUIVIPTION. 
See  Proof  ;  Burden  of  Proof. 

PROOF. 

Preference  and  Advantage. — Witliout  some  proof  of  dania^o  result- 
ing to  complainants,  an  advantag-e  in  rates  as  I'elated  to  distance  is 
not  necessiu'ily  undue  or  unreasonable,  no  substantial  difference  in 
expense  appearing"  to  exist. 

Howell  et  al,  v.  New  York,  Lake  Eric  and  Western  R.  R.  Co. 
et  a/.,  272. 

Reasonable  Rates. — The  Commission  will  not  determine  the  relative 
reasonableness  of  rates  at  many  stations  and  in  a  larg«'  extent  of 
territory  upon  the  mere  face  of  tariffs,  without  furtlier  proof. 

Spartanburgh  Board  of  Trade  r.  Richmond  and  Danville  R.  R.  Co. 
et  al. ,  804. 

See  Burden  of  Proof  ;  Evidence. 

RAILROAD  COMPANY. 
See  Carriers. 

RAILROAD  INTERESTS. 
Unity  of. 

Report  of  Interstate  Commerce  Commission,  434. 

RATES. 

Combination. 

Martin  v.  Southern  Pacific  Company,  1. 
In  re  Passenger  TarilFs,  649. 

Slnolk. 

jNlartin  et  aZ.,  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  et 
al.y  25. 

Local  and  Through  Considered.~I6. 

Business  Men's  Association  of  the  State  of  Minnesota  v,  Chicagx), 
St.  Paul,  Minneapolis  and  Omaha  R*y  Co.,  52. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chica|;;o 
and  Nortli western  R'y  Co.,  TS. 

Group. 

Business  Men's  Association  of  the  State  of  Minnesota  v.  Chicago, 

St.  Paul,  Minneapolis  and  Omaha  R*v  Co.,  52. 

Howell  et  al.  v.  New  York,  Lake  firie  and  Western  R'y  Co.  et  al,, 
07.) 

Imperial  Coal  Co.  et  al.  v.  Pittsburgh  and  Lake  Erie  R.  R.  Co.  et 

al.,  OlS. 
Kond  V.  Chicago  and  Northwestern  R'y  Co.,  540. 

Must  be  Ec^ual  and  Open. 

In  re  Tariffs  of  Transcontinental  Lines,  324. 

Passenger. 

In  re  Passe nge;*  Tariffs  and  Rate  Ware,  513. 

TllUOUcai,  DEFINED. 

Cluunber  of  Commerce  of  the  City  of  Milwaukee  v.  Flint  and  Pere 

M  arquette  et  al. ,  553. 

Milling  in  Transit.— /5. 
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Special,  Prior  to  the  Act. 

Myers'  Survivor  v,  Pennsylvania  Co.  ei  al,,  678. 

See  Concession  of  Rates  ;  Joint  Rates  ;  Reasonable  Rates  ; 
Relative  Rates  ;  Preference  and  Advantage  ;  Unjust  Disobim- 
ATioN ;  LoNo  and  Short  Haul  Clause  ;  Reasonable  Rates. 

RATE  SHEETS. 

In  re  Chicago,  St.  Paul  and  Kansas  City  R*v  Co.,  881. 
Hurlburt  v.  Lake  Shore  and  Michigan  Soutnem  R*y  Ck>,  123. 
Logan,  J.  M.  C,  et  al,  v.  Chicago  and  Northwestern  R*y  Co.»  804. 
In  re  Passenger  Tariffs,  649. 

See  Long  and  Short  Haul  Clause. 

RATES  UNREASONABLY  LOW. 

Commission  Will  Not  PRoniBrr.—The  First  Section  of  the  Act  does 
not  render  rates  that  are  unreasonably  low  illeml  in  a  sense  that 
will  authorize  the  Commission  to  prohibit  their  being  made. 

In  re  Chicago,  St  Paul  and  Kansas  City  R'y  Co.,  381. 

The  Commission  has  no  power  to  order  rates  increased  upon  -the 
ground  that  they  are  so  low  that  persistence  in  makdng  them 
would  be  ruinous. — lb. 

Considered  and  Discussed. 

Report  of  Interstate  Commerce  Commission,  484. 

Rate  Wars. — A  passenger  rate  war  in  which  rates  were  repeatedly  re- 
duced by  several  competing  lines  to  an  exceedingly  low  basis  on  a 
particular  class  of  trafuc,  without  any  filling^  of  tanm,  was  contrary 
to  the  requiremeats  of  law,  as  well  as  against  the  ixue  interest  of 
each  party  thereto. 

In  re  Passenger  Tariffs  and  Rate  Wars,  518. 

No  necessity  or  compulsion  is  created  by  war  of  rates  which  justifies 
disobedience  of  the  Statutes. — lb. 

See  Unjust  Discrimination. 

RATE  WARS. 

Soe  Report  op  Interstate  Commision  ;  Rates  Unreasonably  Low. 

REASONABLE  RATES. 

To  Small  and  Large  Towns.— A  distributing  center,  however  great  or 
important,  cannot  demand  as  a  matter  of  right  that  the  rates  ftx>ia 
a  coninon  source  of  supply  to  more  distant  and  smaller  towns  shall 
be  made  up  of  tlie  sum  of  the  rate  to  itself,  and  the  rate  thence  to  such 
smaller  towns  ;  but  the  carriers  may  make  rates  from  the  common 
source  of  supply  to  the  smaller  towns  directly  as  single  rates ;  and 
if  the  sing-le  rate  is  less  than  the  sum  of  the  two  whi(£  are  made  to 
and  from  the  distributing  center,  it  is  not  for  that  reason  necessarily 
objectionable. 

Martin  et  aL  v,  Chicago,  Burlington  and  Quincy  R.  R.  Co.  et  oL, 


Principles  Relating  to.— One  feature  of  the  transportation  of  freight 
by  j-ailroads  in  lon<;  hauls  on  joint  rates,  or  what  is  usually  called 
tlirou",^!  rate-s.  unless  there  be  exceptional  conditions  which  modify 
tli«*  rule,  is  that  the  late  per  ton  per  mile  grows  less  in  the  propor- 
tion to  the  t^^reater  distance,  whih*  the  aggregate  of  the  rate  increases 
in  proportioh  to  such  greater  distance ;  but  this  is  not  found  to 
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exist  in  the  case  of  the  local  rates  of  a  railroad,  where  the  stations 
are  occasionally  grouped,  but  more  usually  graded  according"  to 
distance,  except  as  an  incident  of  rare  and  highly  exceptional  con- 
ditions of  the  transpoiiation  service. 

Business  Men's  Association  of  I  he  State  of  Minnesota  i\  Chicago 
St.  Paul,  Minneapolis  and  Omaha  R'y  Co.,  52. 

The  method  of  testing  the  freight  rates  of  a  railroad  b.y  the  rate  per 
ton  per  mile  does  not  take  into  consideration  the  surrounding  cir- 
cumstances and  conditions  that  enter  into  the  making  of  tiie  rate, 
and  for  this  reason  it  cannot  be  considered  a  contix)lling  nile  in 
determining  the  reasonableness  of  rates. — 1  b. 

In  determining  the  reasonableness  of  any  freight  rate  all  the  sur- 
rounding circumstances  and  conditions  must  be  considered  as  well 
as  the  rights  of  the  shippers. — lb. 

Comparison  with  Exceptional  Rates  on  Other  Portions  of  the 
Line. — Elxceptional  rates  caused  by  competition  and  not  illegal 
under  the  Act  to  Regulate  Commerce  cannot  be  adopted  as  a  stan<lard 
by  which  to  measure  other  rates  on  the  same  line  where  the  excep- 
tional conditions  do  not  exist. — lb. 

Business  Men's  Associr-tion  of  the  State  of  Minnesota  v\  Chicago 
and  Northwestern  R'y  Co.,  73. 

Comparison  with  Rates  of  Other  Carriers. — Compai'ison  of  rates 
charged  by  railroad  companies  under  circumstances  and  conditions 
substantially  dissimilar,  proves  nothing  and  cannot  he  adopted  as 
standard iuu.iiivin^  at,  the  loiisoiiul.leuessand  jiisliicss  of  rates. — lb. 

Responsibility  6?  CAr.niErwS  Ovrrcixo  Tni^ouaH  Lixr.s.— When  railroad 
companies  make  a  through  and  continuous  line  and  offer  it  for  th»» 
use  of  the  public,  they  cannot  rid  themselves  of  responsibility  for 
unjust  cliarges  by  breaking  the  whole  in  two  and  calling  theniseivos 
carriers  from  the  severed  end  of  their  through  lines. 

Parkhurst  &  Co.  v.  Pennsylvania  R.  R.  Co.  et  a/.,  131. 
Nickolai  v.  Pennsvlvania  R.  R.  Co.  et  al.,  131. 

The  Pennsylvania  R.R.  Co.  operates  a  part  of  a  through  line  which  it 
joins  in  making  and  owns  a  controlling  interest  m  the  capital  stock 
of  the  Pittsburgh,  Cincinnati  and  St.  Louis  R'y  Co.,  by  wUicli  the 
other  parts  is  operated.  Held,  That  the  Pomisylvania  R.  R.  Co. 
cannot  free  itself  from  the  responsibility  of  excessive  through  rales 
by  getting  behind  the  corporate  existence  of  the  other  comi>any  as  a 
separate  carrier. — lb. 

Proportions  of  Through  Rates.— The  apportionnic^nt  of  rates  to  dif- 
ferent parts  of  a  through  line  do  not  aeterniine  the  char.up  lo  lln' 
public,  but  may  be  signiflciint  on  the  question  of  n.-asoiiahk*  i-uti's 
for  the  whole  distance. — lb. 

Prixciplbis  Relating  to. — Principlo  that  th<'  ratio  of  ralrs  shouhi 
decrease  with  tlie  increase  of  distance  comeded,  but  nioilit yiui;-  coii- 
ditioits  often  exist;  some  of  them  stated  ;  as  applied  tu  the  fatts  in 
this  case  no  change  in  rates  required. 

Lincoln  Board  of  Trade  v.  Burlington  and  Missouri  R.  R.  Co.,  in 
Neb.,  M7. 

Distance  by  shortest  route  is  properly  to  be  considered  in  determining 
the  propriery  of  rates  by  a  longer  competing  line. 

Lincoln  Board  of  Trade  r.  Missouri  Pacific  R'y  Co.,  155. 

Profitable  Rates  May  Not  be  Unjust.— Proofs  that  certain  i-ates  are 
very  profitable  to  the  road,  and  that  tliey  are   higher  than  the  rates 
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charged  on  certain  other  somewhat  similar  commodities  is  not  of 
itself  of  a  sufficient  ground  for  determining  either  that  such  rates  are 
unjust  or  what  rates  would  be  just  and  reasonable  for  the  traffic  in 
question. 

Howell  et  aL  v.  New  York,  Lake  Erie  and  Western  B.  R.  Co.  et 
aZ.,  272. 

What  Should  be  OONomERSD  in  DETERMiNiNa.— A  Question  of  reason- 
able rates  cannot  be  properly  decided  without  full  knowledge  of  all 
the  facts  concerning  the  psurticular  traffic  in  question,  and  its  rela- 
tions to  the  other  traffic  of  the  carrier.  Some  of  the  elements  stated 
which  are  necessary  and  proper  to  be  considered. — lb. 

Group  Rates  on  Mh£. — Grouping  of  milk  rates  over  large  extent  of 
territory  not  shown  to  injuriously  affect  the  producers  who  com- 
plain ;  their  product  is  not  reduced  in  value  nor  is  any  part  of  it  left 
unsokl,  while  the  requirements  of  consumers  demand  a  steadily 
increasing  ai*ea  of  supply. — Ih, 

Not  Necessarily  Proportionate  to  Distance. — On  freight  hauled 
through  tiic  cities  of  Detroit  and  Chicago  to  and  from  the  North-; 
western  States  and  Territories  and  the  seaboard  or  New  England 
points,  the  rule  invoked  by  the  petitioners  that' an  estimated  portion 
of  tiie  througii  rate  as  between  the  points  of  origin  of  the  freight 
and  Dttruit,  must  not  be  lower  in  proportion  to  distance  than  the 
rate  upon  tlie  freight  from  such  points  of  origin  destined  to  Detroit, 
is  one  that  cannot  be  sustained. 

Detroit  Board  of  Ti-ade  et  a/.,  v.  Grand  Trunk^B'jT  of  Canada, 

When  Rates  are  prima  facie  Just  and  Reasonable.— Rates  that  are 
just  and  reasonable  from  selected  manufacturing  points,  through 
tlie  tiitire  l<  riitory  east  of  the  Missouri  river  and  west  of  tlie 
AUanlic*  seaboard,  are  prima  facie  just  and  reasonable  from  aJl 
otlior  points  in  the  same  territory. 

In  i\'  Tarill's  uf  Transcontinental  Lines,  824. 

See  Rates  ;  Unjust  Discrimination. 

Small  ?]arnixcjs  do  not  justify  Excessive. — In  determining  what  are 
reasonable  rates  the  fact  that  a  road  earns  a  little  more  than  opera- 
tin;^-  «'X)Mnses  is  not  to  be  overlooked,  but  it  cannot  be  made  to.  jus- 
tify grossly  (excessive  rates. 

New  Oil  cans  Cotton  Exchange  r.  Cincinnati,  New  Orleans  and 
Texas  Pacific  H'y  Co.  et  a/.,  375. 

Paiitiks. — The  reasonableness  of  rates  cannot  be  fairly  determined  in  -a 
proitt'din^  to  whicli  some  of  the  parties  responsible  for  such  rates 
are  not,  parties. — lb. 

Cmcu.MsTANCLs  AND  CONDITIONS. — In  arriving  at  what  is  a  just  and  reas- 
ona))l«j  late  on  fr<Mglit  transported  by  a  ciU'rier  on  a  short  local  line 
liaviii*;-  l)iit  a  small  volume  of  business,  where  the  cost  of  transporta* 
lion  is  exirptionally  ^reat,  arising  from  steep  grades,  sparse  popu- 
lation and  lik<'  trattic,  these  are  circumstances  and  conditions  of 
control  I  in;;-  \vei<;ht  in  the  making  of  rates  and  cannot  be  overlooked 
when  a  (juestion  of  tli^'ir  reasonableness  is  involved. 

Kice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R.  Co.,  3.S9. 

Un(l"r  tiM»  exc»*ptional  circumstances  requiring  through  rates,  ship- 
pers locally  from  Chicago  of  Oiiio  and  Pennsylvania  coal  cannot 
justly  insist  upon  rates  no  higher  than  the  division  of  a  through 
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rat(;  from  Illinois  luinos,  whicrh  appei*tain.s  to  the  lines  runnicg 
iiuithwest  iroiii  tliat  city,  the  circumstances  under  which  the 
Ihrcjiigh  rato  is  made  beiiig  sucli  tliat  it  cannot  be  differently  uU- 

jU.SttMl. 

K«Mi(l  i\  Chicago  and  Northwestern  R'y  Co.,  540. 

On  Lonc;  Hails. — Wiiei^^  a  rate  is  in  itself  a  through  rate  and  made  up 
of  porccnia^(-.s  to  an  intermediate  point  on  a  long*  haul,  the  circuni- 
stamcs  and  conditions  of  transportation  must  be  rarely  exceptional 
indooil  to  be*  of  such  controllinLC  fonre  as  to  warrant  any  considerable 
i'xccss  of  Nticli  a  rat«?  in  amount  over  a  percentage  of  a  thi'ough  i-ate 
for  an  «*<|ual  distance  along  the  same  line  by  way  of  the  same  point 
to  a  iiioi'cdistiint.  point. 

ChambrM"  of  '  omiucrce  of  the  City  of  Milwaukee  r.  Flint  and  Pere 
^larquette  K.  R.  I'd.  ct  <tl.,  iy'yX 

FouMiai  PR!  ]«'i:i:K\"nAL  Ratks  not  a  Fair  Test. — A  former  special  and 
pn'fcrnnl  ratcis  not  a  lair  t»'st  of  the  reasonableness  of  a  present 
rate.. 

Myers,  Survivor,  v.  Pennsylvania  Company  et  aL,  573. 

Local  and  TiiuoitijhBisinkss, — A  railroad  company  is  under  special 
ol)li.Lraii<Mi  ti)  give  rcjisonable  rates  for  its  local  business,  but  thei-eare 
maii\  iiil'.iK'Mccs  which  iiiay  affect  through  rates  while  not  bearing 
u])on  local  rat<'s  at  ail,  or  if  at  all,  in  less  degree. 

J^ij)|Mnaii  <t  Co.  v.  Illinois  f 'entral  R.  R.  Co.,  584. 

li.vTEs  AT  OriiKii  Points  will  be  Considered. — In  determining  the 
reasonableness  of  rates  at  one  point  which  are  the  same  at  other 
pt>ints  not  far  distant  on  the  same  system  of  railroads,  the  Comniis* 
sion  will  consider  tin*  bearings  and  relative  equality  of  rates  ut  all  of 

the  p<iiiitsst)  siiiij:ted. 

///  /•«'  petition  of  the  Pruducte  Exchange  of  Toledo,  5S8. 

On  Dim  r.UKA'T  Ukanchks. — Two  of  the  south  branch  lines  of  the  Chicago 
and  Nt»ithwcst«-:'M  U'v  Co.  are  crossed  by  the  main  line  of  the  Chi- 
cap),  .MilwauK'je  and  St.  J*aul  Ky  Co.  From  points  on  the.se  bi'ancli 
lines  ilic  .Northwestern  Company  comes  in  competition  with  the  St. 
Paul  I 'onii)any  fioin  its  main  line  points,  ffc/f/.  That  the  charges 
onlix'se  ix'anclies  do  not  ^'stalilish  a  standard  of  re^isonable  rates 
for  iik<>  distances  IVom  points  on  a  north  branch  of  the  same  com- 
pany, where  no  such  coni[>etition exists. 

Lo'^an  c1  di.  r.  ('hlcauo  and  Xoiihwe-stern  R'v  Co.,  004. 

See  .\r.Y  lo  Hj:<  MLATK  CoMMKUCE  ;  PREFERENCE  AND  ADVAXTAOE; 
UaTKs  UMiilA:  oNAIiLV  LnW  :  UN.I I'ST  DISCRIMINATION  ;  CLASSIFICA- 
TION ;  Uatls  ;     LoNti  and  SiioiiT  Haul  Cl-vuse. 

jn:iiL:ARiN(.JS. 

AprLicATU)N  roll  y.y  Oi'tsim-:  I'artiks.— "iNS. 

See  Practice. 

P.KLATIVE  RATES. 

IMioOF  Rr,QT:iRKD.— The  (.'oni mission  is  not  willing  to  determine  the  rela- 
tive ieasoji.il«!ciicss  of  rales  at  numy  station.s,  and  in  a  large  extent 
of  tt.'nitoiy.  upon  the  luen^  face  of  tariffs,  and  without  further 
proof. 

S|>artaiii>urg  Hoard  of  Trade  c.  Richmond  and  Dauvillu  R.  R.  Co. 
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Between  Localities. — ^Rates  must  be  relatively  fair  and  reasonable  as 
between  localities  in  essential  respects  similarly  situated. 

Detroit  Board  of  Trade  et  al.  v,  Qrand  Trunk  R'y  Co.  of  Canada 
et  ah,  815. 

Where  a  S3rstem  of  rates  is  made  by  a  number  of  carriers  covering 
a  widely  extended  territory  which  seem  to  be  reasonable  in  them- 
selves and  relatively  fair  so  far  as  the  evidence  in  this  case  shows, 
the  Commission  will  not  order  them  to  be  chan^ped  at  one  important 

Eoint,  thereby  rendering  other  changes  unavoi&ble  at  a  large  num- 
er  of  other  points,  and  throwing  the  rates  of  the  entire  system  into 
confusion  and  unsettling  values,  unless  a  case  arises  in  which  it  is 
necessary  that  this  should  be  done  in  order  to  enforce  compliance 
with  the  law  and  to  reach  the  ends  of  substantial  justice. — lb. 

Adjustment  of. — Whether  railroad  companies  combine  or  act  separ- 
atel^r  in  making  rates  and  charges  is  not  so  important,  the  essential 
requirement  is  that  however  made  they  shall  be  reasonable  of  them- 
selves and  so  fairly  adjusted  as  to  be  reasonable  in  their  jrelatioDS  to 
each  other  and  in  their  results. 

New  Orleans  Cotton  Exchange  v.  Cincinnati,  New  Orleans  and 
Texas  Pacific  R'y  Co.  et  aL,  875. 

Through  rates  admit  of  very  great  variety  in  the  forms  thev  assume ; 
and  sucl)  rates,  when  reasonable  and  fairly  adjusted  in  their  r^a> 
tions  to  local  business  are  greatly  favored  m  the  law,  because  they 
furnish  cheapened  rates  and  greater  facilities  to  the  public,  while  ax 
the  same  time,  they  ^ve  increased  employment  and  earnings  to  a 
larger  number  of  carriers. 

Chamber  of  Commerce  of  the  City  of  Milwaukee  v.  Flint  and  Pore 
Marquette  R.  R.  Co.  et  a/.,  558. 

The  question  of  relative  injustice  must  be  viewed  upon  broader 
grounds  than  a  mere  balancing  of  one  rate  against  another.  ,A 
reduction  which  will  throw  into  confusion  an  sidjustment  of  rates 
over  a  large  section  of  country  which  are  not  claimed  to  be  unrea- 
sonable of  thcinseives,  should  not  be  required  without  a  clear  right 
tliercto  exists  under  some  direct  provision  of  the  law. 

Rend  i\  Chicago  and  Northwestern  R'y  Co.,  540. 

OS  Competing  Lines. — Where  a  change  of  rates,  for  example  those  on 
llu»  defendant's  line  in  this  instance,  would  involve  a  reduction  of 
rales  on  the  Dunkirk,  Alleghenjr,  Pittsburgh  and  other  competiiig 
lines  not  parties  to  this  proceedmg,  and  unsettled  relative  rates,  in 
a  lar«;e  extent  of  territory,  such  a  change  ought  not  to  be  made 
unless  based  upon  adequate  grounds. 

Rice,  Robinson  &  Witherop  v.  Western  New  York  and  Pennsyl- 
vania R.  R,  Co.,  389. 

Cikcumstances  Affecting. — Where  relative  rates  are  the  same  at 
points  not  far  distant  from  eacli  other  on  the  same  system  of  rail- 
roads, it  is  tlie  practice  of  the  Commission  in  determining  the  rea- 
sonableness of  lates  upon  a  complaint  made  at  one  of  these  points  to 
consider  the  bearings  and  relative  equality  of  rates  at  an  of  the 
points  so  situated,  before  ordering  a  change  at  any  one  of  them  in 
order  to  avoid  j)reference  to  one  and  prejudice  to  another. 

I7i  re  Petition  of  the  Produce  Exchange  of  Toledo,  588, 

On  Different  Branches. — A  departure  from  the  rule  of  equal  mileage 
rates  as  applied  to  the  several  branches  of  the  road  is  not  oondudve 
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that  such  rates  are  unlawful,  but  the  burden  is  on  the  company 
making  such  departure  to  show  its  rates  to  be  reasonable  when  dis- 
puted. 

Logan  ct  al,  v.  Chicago  &  Northwestern  R'y  Co.,  604. 

See  Preference  and  Advantage  ;  Unjust  Discrimination. 

REPORT  OF  THE  INTERSTATE  COMMERCE  COMMISSION. 

1.  Administrative  Work  of  the  Commission,  408. 

2.  Amendments  to  the  Act,  508. 

3.  Annual  Reports  from  Carriers,  490, 

4.  Carriers  Subject  to  the  Act,  898. 

5.  Conclusive  Bills  of  Lading,  477. 
C.  Express  Companies,  403. 

7.  Facilities  for  Interchange  of  Traffic,  510. 

8.  Filing  and  Publication  of  Tariffs,  420. 

9.  Free  Transportation,  411. 

10.  Government-aided  Railroad  and  Telegraph  Lines,  485. 

11.  Immigrant  Transportation,  462. 

12.  Joint  Arrangements,  435. 

13.  The  Law  in  its  Effect  upon  Cities,  443. 

14.  Local  Lines,  509. 

15.  Long  and  Short  Haul  Provision,  412. 

16.  Operating  Companies,  509. 

17.  Operation  op  the  Law,  421. 
IS.  Payment  of  Commissions,  467. 

19.  Pooling,  436. 

20.  Rates  Unreasonably  Low,  424. 

21.  Rate  Wars.  423. 

22.  Reduction  of  Rates  without  Notice,  508. 

23.  State  Railroads,  399. 

24.  Statistics,  507. 

25.  Underbillino,  410. 

20.  Uniform  Classification,  451. 

27.  Unity  of  Railroad  Interests,  434. 

SCHEDULES. 

See  Tariffs  ;  Joint  Tariffs. 

SHIPPERS. 

Entitled  to  Equal  and  Open  Rates. 

In  re  TarilFs  ot  Transcontinental  Lines,  324. 

Not  Rix^uirf.i)  to  Ask  for  Kates. — lb. 

Duty  of  as  Owners  of  Tank  Cars. 

^Slichi^an  Congress  Wiiter  Co.   v.  Chicago  and  Grand  Trunk  R'v 
Co.,  594. 

STATE  RAILROADS. 

See  Lnterstate  Commerce  ;  Report  of  Interstate  Commerce  Commis- 
sion j  LoNu  AND  Short  Haul  Clause. 
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TANK  CARS. 

Scofield  et  ah  v.  Lake  Shore  and  Michigan  Southern  B'y  Co.,  90. 

In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  885. 

Michigan  Congrress  Water  Co.  v.  Chicago  and  Grand  Trunk  "RW 
Co.,  594. 

See  Petroleum. 

TARIFFS. 

Preparation  of.— The  commission  prefers  to  permit  carriers  to  work 
out  for  themselves  all  tariff  details,  and  accords  a  reasonahle  time 
for  that  purpose. 

Martin  v.  Southern  Pacific  Co.  et  aL  1. 

Special. 

In  re  Tariffs  Transcontinental  Lines,  834. 

Filing  and  the  Publication  of.— Reduction  of  passenger  rates  without 
consent  of  connecting  lines  over  which  tickets  ara  sold,  and  without 
filing  schedules  thereof  with  the  commission.  Hdd,  to  be  'in  viola- 
tion of  Section  Six,  of  the  Act  to  Regulate  Commerce.  « 

In  re  Passenger  Tariif s  and  Rate  "Wars,  518. 

Mt'tiiods  generally  adopted  by  carriers  in  the  preparation  and  publi- 
cation of  rate  sheets,  if  in  substantial  compliance  with  the  law,  and 
sufficient  for  purposes  of  public  information,  while  not  necessarily 
to  be  accepted  by  the  Commission  as  a  standard,  may  be  acquiesced 
in,  until  a  better  mode  can  be  substituted. 

In  re  Passenger  Tariffs,  649. 

New  individual  or  joint  passenger  tariffs  must  be  posted  at  stations 
to  which  they  apply,  and  tickets  can  legally  be  sola  on  combinations 
of  initial  or  terminal  locals  therewith. — Ih, 

Circular  relating  to  Changes  in  Joint  Tariffs. 

In  re  Joint  Tariffs,  Circular,  656. 

THROUGH  LINES. 

Imply  TnRoroii  Rates. 

Parkhurst  &  Co.  v.  Pennsylvania  R.  R.  Co.  et  ah,  181. 
Nicolai  v.  Pennsylvania  R.  R.  Co.  et  cU,^  181. 

THROUGH  RATES.  \ 

Kate  per  Ton  per  Mile. 

Husiness  lien's  Association  v,  Chicago,  St.  Paul,  Minneapolis  and 
Oiiuiha  K*y  Co.,  i5l3. 
Business  ^Unia  Association  of  the  State  of  Minnesota  i;.  Chicago 

ami  Nortliwcstcrn  K'y  Co.,  73. 

TiiiundH  AND  Continuous  Lines  imply. 

Parklnust  and  Co.  r.  Ponnsylvania  R.  R.  Co.  et  al,  181. 
Nicolai  v.  Peniisvlvania  R.  R.  Co.  et  al.,  131. 

From  (grouped  Stat*  )ns. 

Rend  v.  Cliicayo  and  North  Western  R'y  Co.,  540. 

WiLVT  are.— A  rate  is  none  the  less  a  through  rate  when  freight  is 
shi})|)(Hl  upon  a  through  bill  of  fading  because  the  initial  carrier 
ciiar^es  its  local  rate  as  part  of  the  total  rate,  and  the  remaining 
lines  charged  an  agreed  rate  made  by  percentages. 

Chamber  of  Commerce  of  the  City  of  Milwaukee  v,  Flint  and  Fere 
Marquette  R.  R.  Co.  et  aL,  553. 
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When  a  combined  rate,  evidenced  by  a  through  bill  of  lading  has  every 
substantial  constituent  of  a  through  rate  it  is  not  necessary  that  it 
should  be  formerly  quoted  by  one  of  the  caiTiei-s  to  another  who  is 
engaged  in  the  making  of  it,  m  order  to  constitute  it  a  through  rate. 
Names  are  nothing  in  such  a  transaction  ;  the  law  looks  at  the  elcv 
ments  and  substance  of  the  transaction  itself. — lb. 

Through  rates  as  such  discussed  and  defined. — Ih. 

When  Not  Illegal. — Through  rates  are  not  necessarily  illegal,  wiiiih 
whtm  divided  between  carriere  give  them  less  than  tlieir  local  rates, 
^it'orided  that  the  through  i"ate  itself  is  not  less  than  some  one  of 
the  locals,  or  imjustly  discriminating  against  individuals  or  localities 
or  so  low  as  to  burden  other  business  with  part  of  the  cost  of  the 
business  upon  which  it  is  imposed. 

Lippman  &Co.  v.  Illinois  Centi'al  R.  R.  Co.,  584. 

Sfe  Combination  Rates;  Reasonable  Rates  ;  Unjust  Discrimi- 
nation ;  Water  and  Rail  Lines. 

THROUGH  TICKETS. 
See  Tariffs. 

TICKET  BROKERS. 

Business  of.  Investigated  and  Described. 

/h  re  Passenger  Tariffs  and  Rate  Wars,  513. 

See  Unjust  Discrimination. 

TICKETS. 

Commission  on  the  Sale  of. 

Ki*p(irf  of  Interstate  Commerce  Commission,  4C7. 
In  re  l*usson^«M-  Tariffs  and  Riite  Wars,  513. 

Milea(;e.  Facuksion  and  Commutation. 
In  re  rass<*iigor  Tariffs,  649. 

So«i  Milea(;e  Tickets  ;  Tariffs  ;  Acts  to  Regulate  Commerce. 

UNIFORM  CLASSIFICATION. 
See  Report  of  Interstate  Commerce  Commission;  Classification. 

UNJUST  DISCRIMINATION. 

Combination  Rater. — Rates  obtained  by  combination  which  are  lower 
than  tariff  rates  tor  the  same  point  aix'  unjust  and  illegal. 

Martin  v.  Southern  Pacific  Co.  et  a/.,  1. 

Between  Small  and  Large  Towns.— Trade  centers  or  large  commer- 
cial towns  are  not,  as  a  matter  of  right,  entitled  to  have  more 
favorabl<^  rates  than  the  snuiller  towns  for  which  they  form  distribut- 
in<j:  contors  ;  and  if  carriers  shall  give  to  such  smaller  towns  rates  as 
favorable  as  to  the  larger  the  Commission  will  not  interfere. 

^lartiu   et   al.    r.  Chicago,  Burlington   and   Quincy  R.   R.  Co. 
et  a/.,  25. 

The  principles  laid  down  in  the  case  of  Crews  v.  Richmond  and  Dan- 
ville R.  R.  Co.  (1  I.  C.  C.  Rep.,  401),  i^sUted  and  reaffirmed. 
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Transportation  ts  Cars  of  Other  CoMPANiBS.~The  law  does  not 
forbid  a  carrier  from  obtaining  cars  for  the  transportation  of  freight 
over  its  line  from  other  carriers,  or  car  furnishing  companies,  but  in  ^^ 
every  such  instance  the  rates  of  freight  must  h&  exactly  the  same 
and  none  other,  as  they  would  be  if  such  cars  were  owned  by  the 
carrier  so  using  them. 

Scofield  et  cU.  v.  Lake  Shore  and  Michigan  Southern  R*y  Co.,  90. 

Transportation  in  Cars  BELONoiNa  tP  thb  SmPFBR.~The  law  does 
not  forbid  a  carrier  from  obtaining  cars  from  ashinper  for  the  trans- 
portation of  such  shipper's  freight  over  its  line,  but  in  every  such 
.  mstance,  after  deducting  a  reasonable  rent  published  in  the  tariffs 
as  part  of  the  rate  and  inade  by  the  carrier  to  the  shippers  for  the 
use  of  such  cars,  the  rates  must  be  exactly  the  same  ana  none  other 
as  upon  freight  transported  in  the  same  service  in  the  carrier's  own 
cars. — lb, 

Ma.K  TRANSPORTATiON.—The  existing  arrangement  by  which  the  same 
rate  is  charged  for  the  transportation  of   miljc  from  all  points 
reached  by  the  regular  daily  milk  trains  of  the  defendant  roads 
found  to  be  not  illegal,  and  on  th^  whole  to  be  the  best  system  that , 
can  be  provided  for  the  general  good  of  all  interested  parties. 

Howell  et  al,  v.  New  York,  Lake  Erie  and  Western  Rfy  Co.  el  oiLf 
272. 

By  Special  Tariffs.— Discriminations  are  made  and  undue  advantages 
are  given  by  tlie  special  tariffs  in  question,  in  giving  different  rues 
to  places  named  and  those  not  named  to  manufactured  articles 
named  and  to  those  not  named ;  to  jobbers  at  places  named  and 
those  not  named ;  to  manufacturers  and  to  jobbers  and  other 
dealers. 

In  re  Tariffs  of  Transcontinental  Lines,  824. 

Passenger  Classes.— There  is  nothing  illegal  or  wrongful  in  a  railroad 
company  niakin<>:  <a  rate  for  emigrants  as  d  class,  and  declining  to 
give  tlie  same  rate  to  otliers  for  whom  different  accommodations 
are  fu  mis  lied. 

Saverj-  &  Co.  v.  New  York  Central  and  Hudson  River  R.  R.  Ck>. 

et  «/.,  3aS. 

Free  Transportation.— The  offense  under  Section  two  of  the  Act  to 
Regulate  Commerce  of  giving  free  transportation  to  an  individual, 
consists  in  tlie  charging,  demanding,  collecting  or  receiving,  by  the 
carrier  from  some  other  person  or  persons  a  compensation  for  a  like 
service  when  none  is  contemporaneously  charged  or  received  firom 
the  pei*son  thus  transported  free. 

Gritlee  r.  Burlington  and  Missouri  River  R.  R.  Co.  in  Neb.,  801. 

Free  transportation  issued  in  the  form  of  an  annual  pass  to  a  person 
not  in  the  re.i^ular  and  stated  service  of  the  carrier  nor  receiving  any 
wages  or  salary  under  a  contract  of  employment  but  requested  by 
him  as  coin pensat ion  for  throwing  in  his  way  what  businen  he  con- 
veniently could,  Heldj  to  be  illegal. 

Slater  v.  Northern  Pacific  R.  R.  Co.,  859. 

Transportation  of  Petroleum  Oil. — In  cases  against  carriers  who 
were  charged  witli  discriminating  unjustly  in  their  rates  as  against 
those  shipping  petroleum  and  its  products  in  barrels  in  favor  of 
those  who  shipped  in  tank  cars,  the  evidence  among  other  tUngs 
showed  that  in  the  territory  served  by  the  defendants  the  shipment 
in  barrels  was  most  dangerous  and  also  that  when  shipment  was  in 
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Ijinks  there  is  greater  likelihood  of  return  loads.  DifTeronf-es  in 
rates  niiui(j  by  tho  carrioi's  was  considerabhs  tiio  ( 'oiiiiuission 
«»qiializcd  this,  hut  si  ill  periiiitlod  a  chai'g'c'  foi'  tin.*  \v«.»i«;lit  of  the 
harn*l.  In  th<*  siinn*  cases  it  was  incidentally  niachr  to  appear  that 
on  th<^  Pennsylvania  syst«.Mn  of  roads  some  of  tin.'  conilititins  atfe».'t- 
inj^"  rat<»s  on  this  trallic  were  the  reverse  of  thos«3  abovo  stated,  and 
th«»  rat<'s  had  theretofore  been  made  the  same  by  (inaiility  wliether 
th»f  shipments  weiij  in  tanks  or  in  barrels.  .On  the  decision  above  re- 
ferred to  bciii^''  mad*^  th«i  rates  on  barrel  oil  were  raised  by  tlu:?  man- 
airers  of  the  Pennsylvania  system  so  as  to  include  a  charfre  for  the 
wei^lit  of  tlie  barrel.  This  was  claimed  to  he  done  in  onW'r  to  come 
into  conformity  with  the  action  of  the  Conmiission.  Ilchly  That 
the  action  was  unwarranted.  A  decision  on  facts  does  not  establish 
ii  principle  to  govern  where  the  facts  are  different,  and  no  facts 
which  had  been  laid  before  the  Commission  would  have  authoHzed 
a  ruling  raising  the  rates  on  the  Pennsylvania  Koad.s,  on  barrel  oil, 
eith<»r  absolut«'lv  or  relatively. 

ft*  ft 

In  re  Relative  Tank  and  Barrel  Rates  on  Oil,  365. 

In  arriving  at  what  is  a  just  and  reasonable  rate  on  oil  transported 
by  a  carri<»r  on  a  short  local  line  liaving  but  a  small  volume  of  busi- 
ness, where  the  trost  of  transportation  is  exce])tionally  gi*eat  the 
fact  that  an  independent  pipe  line  froiji  Titusville  to  Buffalo  trans- 
ports oil  between  thesr'  points  at  lower  rates  than  the  railroad  com- 
pany constitutes  no  just  reason  why  the  railroad  company  should  be 
retpiired  to  reduce  its  rat<'s  to  those  of  the  pipe  line. 

Rice,  Robinson  &  Witherop  r.  Western  New  York  and  Pennsvl- 
vania  R.  R.  Ci>.,  389. 

The  charge  of  unjust  discrimination  is  not  sustained  by  the  evidence 
in  this  case. — Ih. 

Ticket  Brokers. — The  employment  of  ticket  brokers  and  scalpers  for 
the  sale  of  railroad  tickets  placed  in  their  hands  to  be  disposed  of  at 
reduced  rates  under  the  pretense  of  paying  commissions  thereon. 
Held,  illegal. 

In  re  Passenger  Tariffs  and  Rate  Wars,  513. 

Rates  obtfiined  from  ticket  brokers  lower  than  those  offered  at  the 
regular  ollices  of  the  company  effect  unjust  discrimination. — lb. 

Local  and  Through  Rates. — Through  rates  are  not  necessarily  illegal 
which,  when  divided  between  carriers,  give  them  less  ,tlian  their 
loial  ratf.'s,  provided  that  the  through  rate  itself  is  not  less  than  some 
one  of  th<?  locals,  or  unjustly  discriminating  against  individuals  or 
localities  or  so  low  as  to  burden  other  business  with  part  of  the 
cost  of  the  business  upon  which  it  is  imposed. 

Lippman  &  Co.  v.  Illinois  Central  R.  R.  Co.,  584. 

Rates  on  Branch  Lines. — The  service  may  be  re^idered  under  such  dis- 
similar ('ircumstances  as  to  make  it  lawful  to  charge  more  for  the 
same  distance  on  one  line  or  branch  line  than  on  another  line  or 
brant-h  of  the  same  road. 

Logan  ct  al.  v.  Chicago  and  Northwestern  R'y  Co.,  604. 

A  railway  com])any  while  long  maintaining  a  rate  without  the 
presence  of  competition  on  other  than  equal  terms  is  making  evi- 
dence that  such  rate  is  not  too  low. — lb,. 

Joint  Water  and  Rail  Lines. — The  fact  that  a  railroad  company  makes 
joint  arrangements  with  carriers  by  water  for  through  carriage  at 
through  rates  for  one  of  its  branch  roads,  will  not  charge  it  with 


